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Preface to the Third Edition 


★ ★ ★ 


Before undertaking the present edition, 1 attempted to re-evaluate both 
the contents and the organization of the two earlier editions. As I wrote 
in the Preface to the first edition (1933), my reason for preparing the book 
was that *‘the excellent volumes now available are not arranged according 
to the plan I have followed in my teaching. There is no quarrel with the 
conventional national-state-local arrangement, an approach to the subject 
which might be characterized as hierarchical and geographical. But I 
have found the executive-legislative-judicial type of approach, placing the 
emphasis upon functions, a bit more satisfactory. This method . . . does 
not obscure the separate spheres of national, state, and local governments, 
[and] it emphasizes the growing unity of the whole process of government. 
It lends itself well to comparisons and contrasts, particularly in respect to 
national and state governments. Furthermore, it saves time in presenta- 
tion. ... I hope the rather large number of illustrations will serve to 
brighten up the pages and convey the realities of government.*’ 

The Second Edition (1937) I was encouraged to prepare because of the 
favorable response of teachers of American government, both in their 
comments on my first edition and in their willingness to use the book as a 
text. If my colleagues encouraged me, time and change, “inexorable and 
remorseless,” forced me to undertake the Second Edition. That edition, 
although preserving the spirit and form of the original text, contained new 
material in almost every section. 

It is now more than seven years since the publication of the Second 
Edition, and the need for. changes, additions, and modifications is of too 
great importance to be ignored. During this time a number of improve- 
ments in the organization and the treatment of subject matter have been 
suggested, and many of these should be incorporated in a new edition of 
this work. It is of equal importance that an exposition of governmental 
reaction to the social and economic changes of the past few years be 
included in any overall study of American government. 

With these considerations in mind, I have, without departing from the 
basic method of approach used in the earlier editions, completely revised 
the book. I would emphasize the following specific features: 

1. The chapter on “The Distribution of Governmental Powers,” a re- 
organization of the old one entitled “The Federal System.” 
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2. Two new chapters, “Government and Labor’’ and “Agriculture and 
Conservation,’* expansions of the former single chapter on these subjects. 

3. The new chapter on “The United States at War.” 

4. The new chapter on “The Obligations of Citizenship.” 

5. New material on a number of subjects, among them the White House 
Staff, the process of rule-making, and the personnel of Congress. 

6. The attention to past and present participation of the United States 
in international affairs given at various appropriate points, particularly 
in the chapters on “The President,” “Commerce and Business,” and “The 
United States at War.” Embraced within the discussions bearing on this 
ever-important subject is a range of topics from that prosaic administrative 
agency, the Universal Postal Union, to the highly political United Nations. 

To the scores of my colleagues throughout the country who have sent 
me their suggestions I gratefully acknowledge my obligation. In particu- 
lar I wish to thank Clarence A. Berdahl of the University of Illinois, 
Howard A. Calkins of the University of Texas, and my colleagues at the 
State College of Washington, Herman J. Deutsch and Hilton P. Goss. To 
those whose suggestions have not been followed I am ready to make answer 
— at the first Annual Convention of the American Political Science Asso- 
ciation after the war shall have been won. Having found no resentment 
of my presumption in 1933, 1 continue “to associate myself with that gallant 
company of authors who, in expressing their indebtedness, nevertheless 
accept full responsibility for all errors their works may contain.” 


New Year’s Day, 1944 


C.O.J. 
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To the Student 


★ ★ ★ 


The Preface on the preceding pages is for your professor. 
The book is for you. In the twenty-odd years that I have 
taught American government, it has been my constant en- 
deavor to make the subject clear, direct, interesting, and per- 
sonal. These ends I have held in view as I was writing this 
book. The *Ve" and *‘our'' which so frequently appear on 
its pages were used designedly, to ‘^personalize” the subject, 
to bring it home to us, to make us feel that we have a stake 
in our government, to convey the idea that each of us is a 
unit, however small, in the process of government. Please 
accept these minor intimacies of the printed page as an indi- 
cation of my desire to eliminate a measure of formality from 
the study of American government and to make it a joint, 
pleasant, and profitable excursion for professors and students. 


C.O.J. 
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I N ORDER to have a full understanding of the Constitution of the United 
States one should be familiar with American history prior to 1789, for 
the Constitution adopted in that year grew very largely out of America's 
pohtical heritage from Great Britain, the relations of the colonies with 
that country, the long experience of the colonies in managing their in- 
ternal affairs, and the partially successful effort of the states to form a 
union during the Revolution. Important as this history is, space does 
not permit a summary of it in this volume. This is no great loss for two 
I'easons: first, because summaries are at best unsatisfactory and, second, 
because there are easily available a number of excellent books on the 
backgi'ound of the Federal Constitution. Perhaps the best one for this 
purpose is A. C. McLaughlin’s A Constitutional History of the United 
States (1935).^ 

Having cited competent authorities on our constitutional background 
and being not entirely unhopeful that the student will seek enlighten- 
ment from at least one of them, this writer brings his introduction to the 
subject to a close with a brief note. The American States having prp- 
cf^irned their independence in 1776, formed a loose Union under the 
Articles of Confederation. As a Confederation of States, they fought 
and won the Revolution, and, what is more important, they negotiated 
a most satisfactory peace. Not so long after the conclusion of peace there 
came an economic depression, and the Articles of Confederation, recog- 
nized by competent observers from the start as inadequate for a national 
government, revealed that the government rhey^had .established could 
not finance itself, could not raise armies, could not enforce its treatks, 
and, in general, lacked the powers which a respected government mu.st 
exercise. Furthermore, the states were having in^nal troubles and 
Massachusetts actually experienced a rebellion. Consequently, a strong 
movement was started looking to the amendment of the Articles. Wash- 
ington, Madison, Flam ikon, and others who were gravely concerned for 
the future of the country finally prevailed upon the Congress to call a 

i McLaughlin’s, The Confederation and the Constitution (1905) is also very helpful. 
Among other good books on the subject are C. M. Andrews, The Colonial Period (1912); 
M. W. Jernegan, The American Colonies (1929); A. Nevins, The American States during 
and after the Revolution (1924). 
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convention “for the sole and express purpose of amending the Articles 
of Confederation/' 


I, THE PHILADELPHIA CONVENTION ^ 

The personnel of the Convention. The fifty-five delegates who rep- 
resentecl the twelve ® states at the Philadelphia Convention were above 
the average of those who had been sent to the Confederation Congress. 
About half of them were college graduates; some of them learned in the 
law and political institutions. A fairly high percentage of them had 
ability — a number of them marked ability — which had been demonstrated 
by practical experience. Washington, who hoped that the Convention 
would “adopt no temporizing expedients," was elected president of the 
body, and, while he took no great part in its deliberations, his prestige 
and character were of infinite value. The sage Franklin, a world figure, 
now mellow with years, let the younger men do most of the talking; but 
his mere presence was worth a great deal, and his kindly humor and 
wide experience in diplomacy helped ease some of the clashes among 
the other delegates. 

James Madison was not only a practical young statesman who had 
seen service with the Virginia government and in the Congress of the 
Confederation, but he was also a thorough student of politics and history 
who had prepared himself for the Convention by reading everything 
he could find which had any bearing on American problems. A col- 
league described him as “a Gentleman of great modesty — with a remark- 
ably sweet temper," and who, “from a spirit of industry and application 
which he possesses in a most eminent degree, . . . always comes for- 
ward the best informed man on any point in debate."^ To this same 
industrious and painstaking Madison, although he was not the official 
secretary, we are indebted for the best report of the work of the Conven- 
tion, which deliberated in profound secrecy. New York sent as delegates 
the able Hamilton and two mediocre men. Hamilton's part in the 
framing of the Constitution has frecjuently been overestimated because 
of the very important part he took in the campaign for its ratification 
and in putting the new government on its feet after the Constitution had 
been adopted. Hjs position at the Philadelphia Convention was ultra- 
conservative, and feis extreme ideas were not shared by his fellow dele- 
gates. 

Gouverneur Morris of Pennsylvania was able and daring, and he saw 

3 C. A. and M. R. Beard, The Rise of American Civilization (1930), pp, 309-335; M, 
Farrand, The framing of the Constitution of the United States (1913); B. J. Hendrick, 
Bulwark of the Republic: A Biography of the Constitution {1937), PP* A* C. 

McLaughlin, The Confederation and the Constitution (1905), Chs. XII-XVIIL 

3 Rhode Island sent no delegates. 

Pierce's notes, Am, Hist. Rev. (1898), III, 331. 
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dearly the need for a national government. It was he who, after the 
provisions of the Constitution had been agreed upon, put it in final form 
with his direct and forcible English. James Wilson of the same state, a 
learned lawyer and scholar, labored indefatigably for the national idea. 
Another Pennsylvania delegate, Robert Morris, had the national view- 
point and experience in public affairs; but he took no part in the discus- 
sions in the Convention. The three delegates from Connecticut — John- 
son, Sherman, and Ellsworth — ^were men of very high caliber; and to the 
list of honest and able delegates we should add Paterson of New Jersey, 
Dickinson of Delaware, Randolph of Virginia, and the two Pinckneys of 
South Carolina. Probably half of the delegates were just average men 
who could contribute little to the work of the Convention, although some 
of these voted with the constructive statesmen on important questions 
before that body.® 

Character of the delegates. A number of the delegates were owners 
of considerable property ® and Jhad the very natural conservative lean- 
ings of their class. Nearly all of them had had considerable experience 
in both private and public affairs, an experience quite likely to banish 
radical political and economic ideas even from the tenets of enthusiastic 
reformers. Furthermore, this experience had made men who were nat- 
urally practical more practical, leaving little room for theories and dog- 
mas on government. They had ‘lived a long time” during the critical 
and momentous years following 1775. They had seen the Declaration 
of Independence signed, its main purpose served; and now they saw some 
of their fellow citizens interpreting it too literally, and even thinking 
darkly and speaking ' threateningly about private property. They were 
dismayed at the possibilities suggested by Shays’s Rebellion; they had seen 
enough of the ‘levelling spirit.” The greater number of the delegates 
still professed to be believers in democracy, but in a democracy restrained 
by law, and a government with power to enforce the law. The men of 
1776 had torn down the old structure — an essential performance in estab- 
lishing our national existence; and now the Convention delegates, meet- 
ing in the same city, in the very same building, were to erect the new 
structure — a task infinitely more difficult. Very naturally, the Constitution 
they drafted contained no radical pronouncements on liberty; its purpose, 
declared in its Preamble, was to ''secure the blessings of liberty,” to “in- 
sure domestic tranquillity,” and to “establish justice,” through the me- 
dium of “a more perfect union.” This purpose the framers were able to 

5 McLaughlin, op. dt., pp. 184 ff. 

6 See C. A. Beard, Economic Interpretation of the Constitution (1913), for a full dis- 
cussion of the delegates' private interests and an estimate of the extent to which these 
interests influenced their work in the Convention. For a severe criticism of Beard’s 
analysis, see the review of his book by E. S. Corwin, History Teacher's Magazine (1914), 
V, 65-66. 
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achieve while, at the same time, they established a government more dem- 
ocratic than any of its contemporaries. 

The Virginia Plan introduced. When the time set for the Convention 
arrived, only a few of the delegates had appeared, and some days passed 
before a quorum was present. The delegates who arrived on time were 
those who advocated a strong government, and they spent the days before 
the Convention could be formally opened in very important preliminary 
discussions as to how their aim could best be achieved. Consequently, on 
May 29, just four days after the Convention met for the first time, the 
Virginians, led by Madison but using Randolph as a spokesman, presented 
a plan which was taken as a basis for the work of the Convention and 
which contained a number of important features later given place in the 
Constitution. 

Its provisions. The Virginia resolutions called for representation in 
a bicameral legislative body either in proportion to the amount of money 
contributed by the states to the national government or to the number of 
free inhabitants in the states, “as the one or the other way may seem 
best in different cases,'’ They stated that election to membership in the 
first branch of the national legislature should be by the people, and that 
the member# of the first branch should choose the members of the second 
branch. This national legislature was to have all the powers the Confed- 
eration Congress held; others powers which the states were incompetent to 
exercise; the authority to negative state laws contravening national laws; 
and the power to use the armed force of the union against any state which 
failed in its obligations to that union. The resolutions declared for a 
national executive, to be chosen by the national legislature, who should 
“receive punctually” a fixed compensation, whose duties should be to 
execute the laws and act with some members of the national judiciary as a 
council of revision on legislative matters. This plan also called for a na- 
tional judiciary with limited jurisdiction, but included among its powers 
the right to try suits in which foreigners were interested and all cases of 
impeachment. The resolutions stated further that state oflScers should 
take an oath to support the union; that the United States should guarantee 
the republican form of government to each state; and that new states 
should be admitted to the union by less than a unanimous vote of the 
national legislature. The sort of union thus proposed meant a great 
deal more than an amendment to the Articles of Confederation. It was 
no “temporizing expedient,” but looked to the establishment of a strong 
national government. 

Its progress in the Convention. The plan for a national government 
as proposed by the Virginia delegation was the basis of discussion in the 
Convention for several weeks. Its main features were acceptable to the 

7 J, Elliot, The Debates on the Federal ConsUtution, 1 , 143-145. 
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majority of the state delegations, although the provision for coercing the 
states was not preserved; for even its author, Madison, thought that “the 
use of force against a stated would look more like a declaration of war, 
than an infliction of punishment’' ^ and hoped that a better method of 
enforcing national authority would be found. The delegates of a minor- 
ity of the states — New York,® New Jersey, Delaware, and Maryland — were 
not in favor of so firm a union, and in their opposition to the principle 
of representation in proportion to free inhabitants or to funds contributed 
to the national government they were joined by the Connecticut delegates- 
These delegates were rather slow in formulating a plan of their own; but, 
on June 15, Paterson of New Jersey introduced a plan of union which 
represented the ideas of the greater number of the small-state delegates. 

The New Jersey Plan. The New Jersey Plan was “purely federal” in 
character, offering important amendments to the Articles of Confedera- 
tion, but leaving the states in their position of equality in the matter of 
representation. By the scheme proposed. Congress would have the au- 
thority to levy duties on imports, to regulate commerce, and to make 
requisitions on the states for money and direct its collection in case a state 
should not pay. There was to be, in addition to Congress, a plural execu- 
tive and a judiciary. The most important proposal of the New Jersey 
Plan was that all acts of Congress and all treaties made and ratified under 
the authority of the United States “shall be the supreme law of the respec- 
tive states.” In this proposal the Convention later found the method by 
which national authority could be enforced without resorting to the 
cumbersome and dangerous method of coercing the states. The advocates 
of the New Jersey Plan probably did not see the significance of this part of 
their scheme of government, for they advocated that the federal executive 
be authorized to use force against states opposing or preventing the opera- 
tion of federal laws. 

The necessity for compromises. The large states wished to establish a 
new government, while the small states wished to remodel the old. The 
battle between them was primarily on the question of representation: the 
large-state delegates contended earnestly, cogently, and sometimes acri- 
moniously for proportional representation as set forth by the Virginia 
Plan; while the small-state delegates used every resource at their command 
for the principle of equal representation. When the Virginia proposal on 
representation was accepted for the first legislative body, the Southern 
States, naturally desiring as many representatives as possible, wanted the 
slaves counted as part of the population. Other states, having few slaves, 

8 Elliot’s Debates^ V, 140, 

9 The New York delegates, Hamilton excepted, held essentially the same views as the 
delegates from the small states. It is interesting to note also that N^w York was not 
the most populous state in 1787. 

to Elliot’s Debates, I, 175-177. 
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did not want them counted. The commercial states wanted to give Con- 
gress considerable powers over commerce, but the agricultural states were 
afraid Congress would levy export duties on their products. Then, there 
was the question of the slave trade: the majority of the delegates were 
ready to abolish it — some of them were eager to do so — but the spokesmen 
of North Carolina, South Carolina, and Georgia, supported by some of 
the New England delegates whose fellow citizens were profiting by the 
slave trade, took a firm stand on the “right to import slaves.” Clearly, if 
the Convention was to accomplish any useful purpose, these differences 
between the large states and the small states, between the commercial 
states and the agricultural states, between the slave states and the states in 
which there were few slaves, and between the states which wanted to stop 
the importation of slaves and those which wished it continued, had to be 
compromised. Had the delegates been a body of theorists, each group in 
the Convention would have insisted upon the correctness and morality of 
its position and would have made no compromises; then there would have 
been recriminations, the Convention would have broken up in disorder, 
and the situation in our country would have been hopeless. Some of the 
delegates did leave the Convention because they could not endorse its 
proposals; but nearly all of the statesmen remained, spoke their minds 
freely and sometimes heatedly, compromised on numerous points in the 
end, and brought forth the Constitution. 

1. The Great Compromise. Over the question of representation in 
Congress, the debate went on and on, with the discussion apparently lead- 
ing nowhere. Wilson, speaking vehemently for proportionate representa- 
tion, asked the small-state men if one hundred fifty citizens of Pennsyl- 
vania were required to balance fifty citizens of New Jersey; while Martin 
wearisomely argued that “the corner stone of a federal government is 
equafity of votes,” and Franklin urged the Convention to implore “the 
assistance of Heaven.” Franklin's solemn proposal was not followed for 
fear this tardy action would arouse suspicion on the outside that there 
was dissension among the delegates.^^ Finally, the Connecticut delegates, 
who wanted a strong government but who were determined to secure 
some recognition of the states, came forward with very able arguments in 
support of a plan for representation in proportion to the population of 
the states in the fii'st branch of Congress and equal representation in the 
second branch. The large-state delegates, seeing no other solution of the 
problem, accepted the scheme reluctantly and with misgivings; but, just 
the same, the most stubborn difficulty the Convention encountered was 
removed. This compromise had been previously proposed; but because 

11 Madison, Writings (Hunt's ed.), HI, 135. 

12 Elliot, Debates, I, 454. 

^‘^Ibidy V, 254, 
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of the fact that the Connecticut delegates were chiefly responsible for its 
adoption, it is frequently called the “Connecticut Compromise.” 

2. The slave three-fifths of a man. As to the vexing question of how 
to count the slaves in determining a state's quota of representatives in the 
first branch of Congress, it was agreed that each slave should be counted 
as three-fifths of a man. This solution of the problem had been proposed 
by Congress several years before in its recommendation to the states on the 
subject of the apportionment of the revenue.^^ Nothing came of it at the 
time; but now it was brought out and accepted as a compromise between 
counting the slave one or zero, both in fixing the quota of representatives 
and in apportioning the direct taxes among the states. In speaking of the 
illogic of this arrangement, Wilson pointed out that, if the slaves were 
citizens, then they should be admitted as such; if property, then other 
property should be counted in making the apportionment. He admitted, 
however, and expressed the practical opinions of his colleagues in doing so, 
that compromise was the only solution for such difficulties.^® 

3. The regulation of commerce. The interests of the Eastern and 
Southern states may not have been “as different as the interests of Russia 
and Turkey,” as Butler put it; yet essential differences were clearly re- 
vealed as the delegates tried to arrive at an agreement on the regulation 
of commerce. Mason of Virginia said that the Southern states would be 
in a minority in both houses of Congress, and it was feared that the com- 
mercial states of the East would discriminate against the agricultural states 
of the South. One Eastern delegate stated frankly, but no doubt with 
exaggeration, that the sole motive for union in that section was a com- 
mercial one.^^ As a result of these differences, Congress was given the 
very necessary power to regulate commerce and lay duties on imports; but 
the authority to lay export duties was denied in order to placate the South- 
erners, who feared that this power would be used to give Eastern merchants 
a monopoly on their staples. 

4. The slave trade. An important phase of the commerce question 
had to do with the importation of slaves. Many members of the Conven- 
tion thought that Congress should have the power to prohibit their im- 
portation. Madison was opposed to an admission in the Constitution 
“that there could be property in men.” Mason, the owner of many 
slaves, spoke earnestly against the system, declaring that it robbed labor 
of dignity, discouraged arts and manufactures, made every master a petty 
tyrant. To him the slave trade was a “nefarious traffic,” and he regretted 

14 Elliot, Debates, 1 , 95. 

15 Madison, Writings (Hunt’s ed.), Ill, 407, 

15 Ibid., IV, 329, 

17 McLaughlin, op. ciL, p. 262. 

18 Madison, Writings (Hunt’s ed.), IV, 306. 
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that the merchants of the Northeast had been drawn to it ‘‘from a lust of 
gain.” But the states south of Virginia insisted that their economic 
development depended upon the importation of more slaves. The New 
England delegates were equally insistent that a simple majority of Congress 
be empowered to pass navigation acts and that the two-thirds requirement 
in the preliminary draft of the Constitution be stricken out. The states 
of the far South supported New England’s demand in return for New Eng- 
land’s support of a provision permitting the slave trade to continue until 

A government over men and not over states. It will be recalled that 
the Articles of Confederation provided for a government which had no 
authority over individuals, and that Congress could do little more than 
make requests of the states. As the work of the Convention progressed, 
the idea was clearly developed that the national government should have 
direct control over individuals and not be dependent upon the states in 
any way. There were to be two governments: a national government, 
with certain powers which it would exercise quite independent of the 
states; and the states, independent of the nation, to be left to exercise the 
many powers remaining to them. The important point to note is that 
Congress would make laws, on subjects of national competence, which 
would apply to individuals; that national courts would interpret and ap- 
ply these laws to individuals; and that a national executive would back 
the other arms of the government by seeing to it tliat individuals observed 
the laws. This arrangement meant that the national government would 
be a government worthy of the name; that it could levy taxes on individ- 
uals and enforce payment; that it could compel men to do military service 
when necessary; that it could try in its own courts individuals who vio- 
lated its laws. It was no longer necessary to talk about coercing states; 
that cumbersome blunderbuss was dropped with sighs of satisfaction be- 
cause a better method had been found.^^ 

The law of the land. But what was to be done in case a state should 
pass a law in contravention to the national Constitution or laws? An 
early proposal was that the national authorities be given the right to veto 
such laws. This was discarded as impracticable and contrary to the gen- 
eral principles of the Constitution as they were being worked out. The 
New Jersey proposition with regard to the binding effect of national laws 
was now brought forward and unanimously adopted. The clause in its 
finished form reads: “This Constitution, and the laws of the United 
States which shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, shall be 

19 Ibid., 265, 267. 

20 On the compromises discussed above and on others not mentioned see Farrand 
op. cit, Qhs.Vn,X,Xl. 

21 McLaughlin, op. cit., pp. 241 ff. 
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the supreme law of the land; and the Judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the contrary 
notwithstanding.” Thus the Constitution was made a law binding 
upon state judges, a law which they must enforce in their own court 
rooms, even as against conflicting laws of their own state. The next clause 
of the Constitution provides that all officers, both of the nation and the 
states, shall take an oath to support the “supreme law.” The decisions 
to apply national laws to individuals and to establish the Constitution 
as law, binding on all officers, were among the most important decisions of 
the Convention, for without these arrangements it is not likely that the 
government would have long survived.^^ 

Other work of the Convention. Only a few of the more important 
questions before the Convention have been considered. The delegates 
agreed readily that there should be a national judiciary, but there was 
some difficulty in securing an agreement relative to inferior federal courts. 
Some said that the state courts could serve as such courts; others feared to 
trust the state courts. The result was another compromise. It was agreed 
that Congress should not be required but only permitted to establish in- 
ferior federal courts.*^"^ Another problem that sorely perplexed the Con- 
vention was that of determining how the President should be chosen. 
Provision was made for choice by electors, each state to have electors equal 
to the number of its representatives and senators in Congress — a point 
won by the large states. But in the event no candidate received the vote 
of a majority of the electors, then the House of Representatives should 
proceed to elect the President, the delegation from each state having one 
vote. The agreement that the vote in the House should be by states was 
a concession to the small states. The Convention had still other perplex- 
ing problems to decide. What powers should be given to the executive, 
legislative, and judicial departments? What should be the relation of 
these departments? What obligations should the central government 
assume for the states? What restrictions should be placed upon the states? 
Just how these and other points were decided by the Convention will 
appear in following chapters which explain the Constitution in some 
detail. 

The attitude of the delegates toward their creation. The delegates 
probably had no idea that the Constitution they drafted would have such 
permanence; that it would be venerated by millions of Americans a cen- 
tury and a half later. The majority of the members could only feel that 
the Convention had done its best under the circumstances and that the 
country should ratify the Constitution they proposed. To those who 
hesitated to sign the instrument because of its defects, as they saw them^ 

^2 Art. VI, sec 2. 

23 McLaughlin, op, cit., pp. 245 ff, 

24 Farrand, op, cit., pp. 79-80, 
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Franklin told a humorous story of a French lady who said she never met 
anyone but herself who was always in the right. As for himself, he ad- 
mitted that he had often had cause to question his own judgment and to 
change his opinion on important matters. “I confess,” said he, “that there 
are several parts of this Constitution which I do not at present approve, 
but I am not sure I shall never approve them. ... I cannot help express- 
ing a wish that every member of the Convention, who may still have 
objections to it, would with me, on this occasion, doubt a little of his own 
infallibility, and, to make manifest our unanimity, put his name to this 
instrument.” 25 All except three of the delegates present signed. The 
Convention gave the appearance of unanimity by adopting a resolution 
drawn up by Gouverneur Morris and proposed by Franklin: “Done in 
Convention by the unanimous consent of the states present.” 2® 

Doctor Franklin sees the sun rise. As the thirty-nine hopeful dele- 
gates were putting their signature to the Constitution, “Dr. Franklin, 
looking towards the president’s chair, at the back of which a rising sun 
happened to be painted, observed to a few members near him, that 
painters had found it difficult to distinguish, in their art, a rising from 
a setting sun. 1 have,’ said he, ‘often and often, in the course of the 
session, and the vicissitudes of my hopes and fears as to its issue, looked 
at that behind the president, without being able to tell whether it was 
rising or setting; but now, at length, I have the happiness to know that it 
is a rising, and not a setting sun.’ ” 27 

Distinctive features of the Constitution. The Constitution which 
saw the light of day at Philadelphia had certain distinctive, if general, 
features which may well be emphasized at this point. (1) The work 
of the delegates was so well done that the Constitution has survived to 
this day and is the oldest written constitution in the world. It has stood 
the test of time because it was made by wise and practical men to meet 
particular needs, and because these men made it sufficiently flexible to 
meet new conditions. (2) It is the briefest of all constitutions except that 
of the Third French Republic. The seven articles of the American in- 
strument, establishing the three departments of government and outlining 
their powers, fixing the position of the states, decreeing national suprem- 
acy, providing for amendments, and prescribing the method of ratification 
by the thirteen original states, cover scarcely a dozen pages. (3) Although 
a pedant might criticize the arrangement of material in the Constitution, 
it stands as one of the best written of all instruments of government. The 
fact that there have been numerous heated disputes and almost innumera- 
ble litigations over the meaning of a number of its provisions is due much 
more to the importance of the Constitution — to the fact that it touches so 

2s Elliot’s Debates, V, 554-555* 

26 Ibid., 555, 

27 Ibid., 565. 
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many phases of our economic and social life — than to possible defects in 
its composition. (4) Certain intentional omissions of the framers should 
receive notices. Did the states retain sovereignty? The Constitution gave 
no clear answer. Could a state secede from the Union? Only an ardent 
nationalist could find in the Constitution an unmistakably negative an- 
swer to this question. The framers avoided pronouncements on these 
points because they felt sure that denials of state sovereignty would ruin 
the prospects of ratification by the states. These questions were settled 
by the Civil War. (5) Finally, it should be observed that the Constitution 
contained very little that can be characterized as new. Practically all of 
its provisions were drawn from English laws and practice, colonial experi- 
ence, state constitutions adopted during the Revolution, the Articles of 
Confederation, and so on.-^ Indeed, the language of the Constitution 
cannot be understood except by reference to the sources of the document. 
For example, the Constitution specifies that trials shall be by jury. But 
the Constitution does not define “trial by jury.” We must look to British 
and American practice in 1789 to learn that trial by jury meant a trial by 
a jury of twelve men, under the direction of a judge, and a unanimous 
verdict. 

The Constitution submitted to the states. With the “salvation of the 
republic” at stake, the framers had not hesitated to go beyond their powers. 
They had been called to propose amendments to the Articles of Confedera- 
tion, but in the Convention hall they worked a quiet revolution, devising 
an entirely different plan of government. They paid no attention to that 
provision of the Articles which specified that amendments could be made 
only by the consent of the legislatures of all the states; but they boldly 
presented their Constitution carrying the provision that when it had been 
ratified by conventions chosen by the people in as many as nine states it 
should go into effect between the states so ratifying. The framers believed 
that conventions were more likely to pass affirmatively upon their handi- 
work than were the legislatures, and they were determined that a few 
sovereign-conscious states should not prevent the majority from securing 
“the blessings of liberty” under the Constitution. The proposed Con- 
stitution, containing these important provisions for its ratification, was 
sent by the Convention to the Confederation Congress. It received a cool 
reception in that body, but after some discussion it was transmitted, with- 
out favorable comment, to the states for action by the state conventions. 

The states ratify. Some of the states were prompt in ratifying the Con- 
stitution, but Virginia ratified only after a bitter fight against it led by the 
Revolutionary orator Patrick Henry. Without New York, the Union 
could hardly be expected to prosper, and the opposition in that state was 
very determined. Hamilton, Madison, and Jay wrote articles which were 


28 w. B. Munro, Thp^ Government of the United States (1936 ed.), pp. 70-71. 
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signed “Publius,” and gave them to the leading newspapers of the state in 
the hope that the public could be brought to accept the Constitution after 
reading a systematic exposition of it. These campaign documents, known 
collectively as The Federalist, were written in haste, but this did not 
impair their quality. The authors stated the case for the Constitution 
vigorously, clearly, and convincingly. We sometimes speak ironically of 
campaign “literature” in our day, but Tlie Federalist is a classic and the 
term literature suffers no violence in being applied to it. Although the 
popular vote in New York was against ratification, the state convention, 
earnestly importuned by Hamilton, Jay, and Livingston, and influenced 
by the fact that ten states had decided for the Union, gave the Constitution 
a narrow margin in July, 1788. In November, 1789, a few months after 
the new government had been organized, North Carolina came into the 
Union. The hope that the “inconsiderate people” of Rhode Island would 
not “fill up the measure of Iniquity” was fulfilled when that state ratified 
in May, 1790.-® 

n. CONSTITUTIONAL AMENDMENTS 

The amending clause of the Constitution. Article V provides that “the 
Congress, whenever two thirds of both houses shall deem it necessary, shall 
propose amendments to this Constitution, or, on the application of the 
legislatures of two thirds of the several states, shall call a convention foi 
proposing amendments, which in either case shall be valid to all intents 
and purposes as part of this Constitution, when ratified by the legislatures 
of three fourths of the several states, or by conventions in three fourths 
thereof, as the one or (he other mode of ratification may be proposed by 
the Congress . . . provided that no State, without its consent, shall be 
deprived of its equal suffrage in the Senate.'’ It will be noticed that the 
framers threw aside the unanimity rule which applied to amendments to 
the Articles of Confederation, and that the supposedly “unamendable" 
provision with regard to equal representation in the Senate rendered the 
amending clause less objectionable to the smaller states. 

Some legal questions. From the above-quoted provision for amend- 
ment it is clear that amendments may be brought about in four different 
ways. In practice, however, except in the case of the Prohibition Repeal 
proposal of 1933, method has ever been used — proposal by two- 

thirds of both Houses of Congress and ratification by the legislatures of 
three-fourths of the states. 

Certain legal questions have been raised in connection with this process, 
(1) Does two-thirds of both Houses mean two-thirds of the entire member- 
ship or just two-thirds of a quorum? In 1920 the Eighteenth Amendment 

20 A. J. Beveridge, The Life of John Marshall (1919), I, 319-480; A. C. McLaughlin, 
A Constitutional History of the United States (1935), ^h. XV. 

R. E. Cushman, Leading Constitutional Decisions (1940 ed.), pp. i~8. 
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was attacked because the vote for it in the House of Representatives was 
less than two-thirds of the membership of that body. The Court held that 
the affirmative vote of two-thirds of a quorum met the requirement of the 
Constitution.'^^ 

(2) Does the President have the authority to veto a proposal for amend- 
ment submitted by Congress? This question was answered in the negative 
very early in our national history.-^ The Constitution gives the President 
no part in the amending process. Executive vetoes extend only to legisla- 
tion. In proposing an amendment to the Constitution, Congress is not 
legislating but is exercising what is called a constituent power. 

(3) How long does a proposal for an amendment “stand"? It stands 
until ratified by three-fourths of the states. Of course, it may never be 
ratified by the requisite majority; but, technically, it is a standing proposal 
from Congress to the states. A state may reject the proposal and later 
reconsider and ratify. In Coleman v. Miller .the specific question was: 
Could the Legislature of Kansas, having rejected the Child Labor Amend- 
ment in 1925, ratify it in 1937? The Supreme Court of the United States 
held that the effect of the previous rejection upon the later ratification 
was a political question, and therefore a question not for the Court but 
for the Congress to answer. Since Congress had taken no action concern- 
ing the reversal of the Kansas Legislature, it can be assumed that the legis- 
lative change of heart met with the approval of Congress. If, however, 
Congress desires to place a time limit on its proposals to the states, it may 
do so. As a part of the Eighteenth, Twentieth, and Twenty-first Amend- 
ments Congress submitted a clause which would make them inoperative if 
they were not ratified by three-fourths of the states within seven years. 
The Supreme Court declared this limitation valid.'^^ Further, in Cole- 
man V. Miller, noted above, the Court strongly intimated that Congress 
had the powder to declare dead, because of the passage of time or changed 
conditions, an unratified proposal in which Congress, at the time of pre- 
senting it, had not specified the number of years the states might have to 
ratify it. 

(4) May a state having ratified an amendment rescind its action, pro- 
vided three-fourths of the states have not ratified? The answer is “No." 
Ohio and New Jersey attempted to rescind their approval of the Four- 
teenth Amendment, and they were answered by a concurrent resolution of 
Congress binding them to their previous ratification. Many years later 
(we must refer once more to Coleman v. Miller) the Court seemed of the 
opinion that Congress had acted quite within the sphere of its authority 
in its action concerning these two states. In other words, the Supreme 
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Court is content to designate as political, and therefore within the power 
of Congress to determine, the question of the validity of a slate ratification, 
whether the question is one of the validity of a ratification after an earlier 
rejection or of the validity of an attempt to withdraw a previous ratifica» 
tion. 

Attempts to give the ratification process a more popular basis. In igiB 
the voters of Ohio ratified an amendment to the constitution of that state 
which purported to give the people of the state a “referendum on the 
action of the general assembly ratifying any proposed amendment to the 
Constitution of the United States.” The Supreme Court of the United 
States held that the process of ratification of amendments was limited to 
the two methods prescribed in the Constitution, viz., to ratification by 
state legislatures or by state conventions, and that the action of Ohio in 
attempting to prescribe a third method was contrary to this provision of 
the Constitution.®^ However, there could be no objection on constitu- 
tional grounds to giving the people of the states an “advisory referendum” 
on the question of the ratification of a proposed amendment to the Federal 
Constitution. This method has been employed in some states.®® Ten- 
nessee attempted to give the people a more direct voice in the ratification 
of an amendment to the national Constitution by inserting in her own 
constitution a provision that no legislature should act on a proposed 
amendment to the national instrument unless elected after the proposal 
was submitted. But the Supreme Court held that the states had no au- 
thority to limit the ratification process in this way,®^ Here, as in the case 
of Ohio, we must observe that states can accomplish by informal action the 
purpose attempted by Tennessee. All that is necessary is that there be 
a “gentlemen’s agreement” among members of state legislatures that they 
will take no action on a proposed amendment unless elected after the 
proposal is submitted. 

The amending process alleged to be undemocratic. The illustrations 
just cited add considerable weight to the charge that the method employed 
in amending the Constitution is undemocratic. Furthermore, it is pointed 
out that it is mathematically possible for the legislatures of thirteen states, 
containing less than ten per cent of the population of the country, to 
defeat an amendment which is acceptable to thirty-five states containing 
moi|44han ninety per cent of the inhabitants. On the other hand, it is 
possible for thirty-six states, with about one-half the total population, to 

35 Hawke v. Smith, 253 U.S. 221 (1920). 
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secure the adoption of an amendment which is opposed by the other half 
of the population residing in twelve states. This criticism of the system 
of amendment is not so serious as it might seem, for the sparsely settled 
states are not formed into a perpetual league against the more populous 
states or vice versa. Then, too, we should bear in mind that amendments 
are not determined by states alone, but by the states and Congress, in the 
lower house of which body the states are represented in proportion to 
population. 

Many people have felt that the Congress and the state legislatures are 
not sufficiently I'esponsive to the public demands for amendments. This, 
of course, is another phase of the alleged undemocratic character of the 
process of amendment. Figures are advanced to prove this point: the 
Sixteenth Amendment was introduced in Congress forty- two times before 
it was favorably voted upon by two-thirds of both houses, and the Seven- 
teenth was voted down one hundred ninety-nine times before it was finally 
approved and sent to the states for ratification. It took nearly twenty 
years to get the Income Tax Amendment and more than three-quarters of 
a century to secure the constitutional provision for the direct election of 
senators. To these figures the other side answers: almost any member of 
Congress will introduce a proposal for an amendment to satisfy a few 
voters in his constituency, and a few score premature introductions is no 
argument against the amending system established by the framers of the 
Constitution. They answer further that, in recent years, there has been 
no undue delay in the adoption of amendments. 

The democracy of convention ratification. Various proposals have been 
made looking to a more democratic method of proposing and adopting 
constitutional amendments, but none of them have aroused general inter- 
est. It may be that the great majority of citizens are satisfied with the 
degree to which democratic participation is possible in the amending 
process. In 1933, in the case of the Prohibition Repeal Amendment, Con- 
gress for the first time designated that ratification should proceed by the 
state convention method. There was general satisfaction with this plan, 
and it is probable that Congress will resort to it more in the future. It 
has an advantage over the legislative method in that the convention dele- 
gates are chosen for the sole and specific purpose of passing upon a pro- 
posed amendment. Furthermore, in choosing the delegates the people 
vote for avowed proponents or opponents of the amendment. The result 
is that the state conventions serve merely to ratify the popular will as 
expressed in the election of delegates. Thus, for all practical purposes 
ratification by state conventions is the same thing as ratification by popular 
referendum. 

The twenty-one amendments. Although nearly three thousand amend- 
mends have been proposed in Congress," that body has passed favorably 
upon but twenty-six, of which number the states have ratified twenty-one. 
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These the student will find printed with any copy of the Constitution as 
parts thereof. Discussion of them will occur when we reach the topics to 
which they relate. 

* III. THE CONSTITUTION VITALIZED 

The Constitution of the United States consists of much more than the 
original instrument and its twenty-one amendments. Nearly all countries 
in this twentieth century have certain parts of their constitutions reduced 
to writing; but other and very important parts of these constitutions 
are found in statutes, judicial decisions, executive acts, and customs and 
practices. ' In the broader sense a constitution is that set of laws, rules, 
principles, practices, and understandings which determines the structure 
of a government, outlines its powers, and fixes the position of the individ- 
ual in relation to that government. ' 

For convenience we designate our written instrument of government 
the ‘‘Constitution,’' but its articles and sections and clauses, significant as 
they are, fall far short of revealing the American constitutional system in 
its entirety. A person unfamiliar with our plan of government would get 
a very incomplete understanding of it from a reading of the written Con- 
stitution. He would assume that the two Houses of Congress legislated 
with very little direction from the White House, and he would get not a 
suspicion of the activities of committees and caucuses. He would consider 
the presidential electors to be men charged with the very grave responsi- 
bility of electing the President, while in fact they are men of straw who 
register the popular will. He would not get much light on the Presi- 
dent’s use of the veto power, his war power, and his appointing power. 
A careful reader of the Constitution might get the impression that there 
are certain administrative departments, but he would get no information 
concerning departmental organization and powers, and the fact that the 
heads of the departments constitute the President’s Cabinet would remain 
a deep secret. The Constitution would tell him very little about our 
judicial system, and would not inform him that the courts set aside statutes 
of Congress which in judicial opinion extend beyond constitutional 
bounds. And what would this stranger reading our written instrument of 
fundamental law learn of our political parties, their organizations, con- 
ventions, and primaries? It is obvipus that he would have to look beyond 
the written Constitution, as we do, in order to get an adequate conception 
of the American political system. 

Clarification, elaboration, and modification of the Constitution: i . By 
Statutes. The framers of the Constitution very wisely left many impor- 

A; and Wm. Beard, The American Leviathan (1930), pp. 20-39; C. E, Merriam* 
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tant details of governmental organization to be worked out by Congress 
and, to some extent, by state legislatures. The number, organization, 
duties, and relationships of the great executive departments were left to 
Congress to determine. The Interstate Commerce Commission, the Tariff 
Commission, and all similar administrative bodies were created by Con- 
gress and are not mentioned in the Constitution. The Constitution left the 
time, place, and manner of choosing members of Congress to the state legis- 
latures and to Congress. The Twelfth Amendment, dealing with the 
electoral vote, is hardly more important than the act of Congress of 1887 
which provides in detail for the counting of that vote and for the settling 
of disputes incident thereto. The Constitution provides that the presi- 
dential electors shall be chosen as the state legislatures may direct, and the 
fact that these legislatures have directed the people to choose them would 
be regarded almost as a revolution by the framers of the Constitution. 

Some acts of Congress occupy as high a place in the public mind as do 
articles of the Constitution. The repeal of the Missouri Compromise 
(1854) aroused as much popular protest as would have a resolution of Con- 
gress canceling its constitutional obligation to guarantee to every state the 
republican form of government. By act of Congress the number of judges 
of the Supreme Court is fixed at nine, and by the same authority that 
number can be changed at any time; but when, in 1937, the President 
asked Congress to authorize an increase in the number of judges to fifteen 
(under certain contingencies), it was discovered that a very large seg- 
ment of the public regarded the statutory requirement of nine as sacred. 
If Congress should repeal the civil service laws, a much more violent 
protest would go up from the public than is heard against such infractions 
of the Constitution as a failure to reapportion the seats in the House of 
Representatives following the decennial census. And what would the 
people's/eaction be if the state legislatures should deprive them of their 
‘‘right” to vote for presidential electors? So firmly is this popular method 
of choosing a President fixed in our constitutional system that the average 
citizen does not know that the state legislatures have any authority in the 
matter; he thinks that the Constitution of the United States gives him the 
privilege of voting for the President. 

By judicial interpretation. The courts have played a very con- 
spicuous role in developing the Constitution, for the reason that they 
have been frequently called upon to interpret its meaning. The Con- 
stitution delegates certain powers to Congress, the President, and the 
courts; it places some limitations upon the powers of the states; and it 
explicitly guarantees a number of rights to individuals. A document 
which delegates and limits powers and declares specific rights very nat- 
urally lends itself at many points to judicial interpretation. The courts 
in this country have not been slow to assume this task — a matter which 
will be explained in a later chapter. The court which has the final word 
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on constitutional questions is, of course, the Supreme Court of the United 
States. 

a. By the courts acting with Congress. The courts have gone a long 
way in helping Congress expand the Constitution. That has come about 
in this way. Congress enacts a statute on a new subject, or acts upon an 
old subject in a new way. Some interested party will very likely contest 
the validity of this statute in court. The court usually sustains the act of 
Congress and lays down the principles on which it is sustained. Acting 
under the principle thus announced, Congress will pass other statutes still 
further extending its powers. These, in turn, will probably be upheld 
by the Supreme Court which, at the same time, may announce additional 
principles, broadening the meaning of the Constitution. And thus the 
Constitution is expanded and developed “from precedent to precedent” 
by Congress and the Supreme Court, A few examples of this expansion 
are given in the next chapter, under the title “implied powers.” 

But let no one suppose that the Court is always ready to join Congress 
in a project to expand the Constitution. Our highest judicial tribunal 
has placed its veto upon an act of Congress levying an income tax, an act 
taxing employers of child labor, the National Industrial Recovery Act, 
the Agricultural Adjustment Act, and some three score other acts of Con-‘ 
gress. In none of these cases was the Court giving the Constitution a 
broader meaning. There are distinguished authorities on constitutional 
law who say that the Court gave the Constitution an unduly restrictive in- 
terpretation in a few of these cases. For example, Professor Edwiird S, 
Corwin in his The Commerce Pozuer versus States Rights attacks with clar- 
ity and vigor judicial decisions which narrowly interpret the power of Con- 
gress to regulate interstate commerce, maintaining that such decisions give 
the Constitution a narrow meaning never intended by its framers, 
t b. By independent action of the courts. The action of the counts is not 
always dependent upon initial action by Congress. The courts may inter- 
pret and expand (or contract) parts of the Constitution on which Congress 
has little or no authority to legislate. One example will illustrate this 
point. The Constitution forbids the states to pass any law impairing the 
obligation of contracts. This does not give Congress the authority to 
legislate on contracts, but it does give the federal courts jurisdiction over 
cases arising under this clause. In 1769 Dartmouth College was char- 
tered by the English Crown. Some forty years later, the state legislature 
of New Hampshire passed a law changing the charter of the college. Up 
to that time, few people had thought of a charter of a college as a con- 
tract; but the Supreme Court, speaking through Chief Justice Marshall, 
held that such charters were contracts.^® By the rule laid down in this 
decision, charters of business corporations became contracts which would 

39 Dartmouth College v. Woodward, 4 Wheat. 518 (1819). 
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be protected by the federal courts against interference on the part of state 
legislatures. 

3. By executive action. All of our great Presidents have given mean- 
ing to the Constitution; some have shaped it with vigor and gusto. The 
First President naturally fixed his stamp upon our system of government. 
Our policy of neutrality proclaimed by him was changed but little until 
the rise of Hitler. And who does not know that he originated the two- 
term tradition which remained unbroken until 1940? Jefferson had 
scruples concerning the constitutionality of the Louisiana Purchase, but 
he closed the deal, thus establishing a precedent. Jackson made the veto 
and the removal powers, being the first President to use them freely; and 
his vigorous action against Nullification in South Carolina furnished 
Lincoln with an example for dealing with recalcitrant states. Theodore 
Roosevelt interpreted the executive powers liberally, and Lincoln and 
Wilson, not without the approval of Congress, made the President’s war 
powers. # 

4. By custom and usage. Our Constitution is made a living instru- 
ment, adaptable to the needs of successive generations, not only by the 
specific acts of those charged with the responsibility of government but 
also by the play of social and economic forces, the march of time, and even 
by accidents. The President’s Cabinet — not mentioned in the Constitu- 
tion and almost an accident in its origin— is a product of the years. The 
Constitution gives the President the power, “by and with the advice and 
consent of the Senate,” to appoint various officers; but, as we shall learn 
in due time, practical politics has led to almost as many different inter- 
pretations of this power as there are different offices to be filled. The 
Constitution, except in its provision for impeachment, makes no mention 
of methods by which misfits may be removed from office. That process 
has been worked out by trial and error, by time and custom, and only now 
can it be said that the Supreme Court has spoken something approximat- 
ing the final word on the subject. The strength of precedent was well 
illustrated by the opposition in many quarters to a third term for President 
Franklin D. Roosevelt and perhaps still better illustrated by his abandon- 
ment, in the face of popular disapproval, of his plan to have the nation 
celebrate Thanksgiving one week earlier. He won his third term for the 
Presidency but lost his third Thursday for Thanksgiving! 

Political parties have made revolutionary changes in the system as out- 
lined by the Constitution. The President’s power has grown primarily 
on account of his position as party leader — a position which frequently 
enables him to play the dominant role in legislation and to win an organ- 
ized support for his policies throughout the country. WMle aggressive 
Chief Executives would have lifted the office of President above the mini- 
mum stipulations of the Constitution in any case, there is no room for 
doubt that party leadership has made his position increasingly powerful. 
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llie organizaiioii and ihc procedure of Congi ess are shaped iargeiy by ilic 
exigencies of party politics. Parties have made the caucuses, the conven- 
tions, the primaries — institutions which have so much to do with the 
process of government, which are, in fact, parts of any realistic picture of 
government. 

Slavery profoundly influenced the interpretation of the Constitution, 
produced a constitutional crisis, and caused the Civil War. Complete 
legal freedom was granted to the Negro by three constitutional amend- 
ments; but so strong was (and is) tradition against the legal eciuality thus 
guaranteed that the solemn words of the Constitution, particularly ^those 
of the Fourteenth and Fifteenth Amendments, are only partially effective 
in those states in which the Negro was once a slave. The Eighteenth 
Amendment prohibited the transportation and sale of alcoholic beverages. 
It developed that the beverage habits of many of the people and hostility 
on the part of others to the principle of Prohibition w^ere stronger than 
the Eighteenth Amendment. Its failure led to its repeal. We may con- 
clude, then, that usage has shaped our constitutional system hardly less 
than statutes of Congress and judicial decision; and further, that even the 
words of the wTitten Constitution may not prevail against tradition, time, 
and habit. 

‘"The Living Constitution.^* "The Constitution of the United States is 
not a mere lawyer’s document,” said Woodrow Wilson: "it is a vehicle of 
life, and its spirit is always the spirit of the age.” It might be argued 
that this scholar was stating his ideal rather than a fact. Yet during the 
greater part of our history that ideal has been measurably attained. Even 
those who are concerned only with the written instrument must admit 
that its meaning is changing somewhat from time to time. There are 
few who will not agree that "due process of law,” for example, has quite a 
different meaning today from what it had a hundred years ago. Judicial 
decisions, acts of the President and Congress, declarations of political par- 
ties, and even public opinion, change the meaning of the Constitution. 
Statutes of Congress are giving the Constitution a wider scope; practices 
and habits are changing it imperceptibly from year to year but quite per- 
ceptibly from generation to generation. The Constitution is changing 
and must change to meet the demands of the time. Naive indeed is the 
American who imagines that the Constitution of his country is finished 
and immutable; fortunate is the country that such a Constitution exists 
only in the imagination of ignorant or simple-minded persons. 
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L TERRITORIAL DISTRIBUTION OF POWERS ^ 

Unitary governments. In all countries the powers of government are 
territorially divided; that is to say, the central governments exercise cer- 
tain powers, and local governments exercise certain other powers. If the 
central government has the authority to alter, change, or abolish the local 
government units, we say that the country has the unitary type of govern- 
ment. France and England are examples of this type of government. 
France has her local government areas — the departments, arrondissements, 
cantons, and communes; but the national government may do with them 
as it sees fit at any time. In like manner, the central government in Eng- 
land has complete authority over counties, cities, and other districts of 
local government. Such local areas are necessary for the proper admin- 
istration of government, but they exist only under the authority of the 
central governments. 

Federal governments. If the local government units of a country have 
powers independent of the national government, if the constitution of the 
country establishes them as entities and protects them from possible en- 
croachments of the central authority, then we say that the country has a 
federal system of government. To this class belong the United States, 
Canada, Switzerland, and a number of other countries. The states in the 
United States, the provinces in Canada, and the cantons in Switzerland 
have powers independent of the national governments of those countries. 
The degree of independence these local units enjoy is, to borrow a word 
from Professor McBain,^ “frozen"’ into the constitutions of the respective 
countries. 

Advantages and disadvantages of the federal plan. Publicists have 
written learnedly about the advantages and disadvantages of the federal 
scheme of government. Its advocates, among whom are numbered Mon- 
tesquieu, John Fiske, and Lord Bryce, say that it makes possible the union 

1 James Bryce, 7 'he American Commonwealth (1913 ed.), Vol. 1, Chs. XXVII-XXX; 
R. E. Cushman, Leading Constitutional Decisions (1940 ed.), 9-28; J. W. Garner, Political 
Science and Government (1928), pp. 346-356, 412^-422; H. L. -McBain, The, Living Con- 
stitution (1927), Ch. II; W. F. Willoughby, The Government of Modern States (*936), 
Chs, XIl-XIII; W. W. Willoughby, Principles of the Constitutional Laxv of the United 
States (1930 ed.), Ch. IV-X. 

2 Op. cit., p. 34. 
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of commonwealths with somewhat dissimilar backgi'ounds and interests 
into a powerful state; and that these commonwealths, while retaining their 
local autonomy, seizure the advantage of protection, commerce, and other 
services which a strong government is able to offer. It is claimed that 
this distribution of powers between the nation and the commonwealths 
prevents the rise of a single despotism, and that the people are thus able 
to protect their liberties. The commonwealths, being left to themselves 
in local affairs, serve as training schools in self-government. Experiments 
may be worked out in the local field which the nation would hesitate to 
attempt, as has been demonstrated in the United States, notably in North 
Dakota. On the other hand, the federal system is regarded by many as 
cumbersome and complex, as lacking necessary unity, as likely to be too 
rigid and, therefore, too slow in adapting itself to the needs of the time. 
Furthermore, the advantages claimed for local autonomy under the federal 
system may be had under the unitary system, if the central government 
prefers to be liberal with the local units, as is the case in England.^ 

Unitary and federal governments much alike. The difference between 
federal and unitary governments is more in fiction than in fact. Unitary 
England with her omnipotent Parliament cannot abolish the counties and 
boroughs as very active units of government — the people would not stand 
for it. Congress and the courts in the federal United States do quietly 
assume powers for the nation which the states formerly exercised, and only 
a few doctrinarians cry that the liberties of the people are in danger. Fi- 
nally, we must observe that the tendency is away from federalism in all 
countries which have started with that type of government.^ 

Why the United States adopted the federal plan. The statesmen at 
Philadelphia in 1787 did not adopt the federal system of government 
because they considered it superior to the unitary model. They estab- 
lished the federal system because it was the only type their countrymen 
would accept. Here were thirteen practically independent states who had 
under the stress of war entered a league of friendship; but with the conclu- 
sion of peace they became increasingly jealous of the “sovereignty, free- 
dom, and independence” which they had retained under the Articles of 
Confederation. Obviously, the only sort of government they would accept 
was one which delegated a few powers to a central body and left the others 
to the states — a federal government. 

Powers delegated to the national government. The Constitution dele- 
gates certain powers to the national government. All other powers, sub- 
ject to certain exceptions and limitations to be noted later, are left to the 
states; and to make this more certain the Tenth Amendment stipulates 
that “powers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states respectively, or to 

3 Garner, op. cit., pp. 417-422. 

* McBain, op. cit.^ pp. 36-37. 
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the people/’ The central government’s powers arc chiefly enumerated in 
Article I, section 8, of the Constitution. Included among them are the 
powers to tax, borrow money, coin money and regulate its \ alue, declare 
war, maintain armies and a navy, regulate interstate and foreign com- 
merce, control foreign relations, and establish post offices. In addition to 
these and a few other specific powers. Congress is given the authority “to 
make all laws which shall be necessary and proper for carrying into execu- 
tion the foregoing powers, and -all other powers vested by this Constitu- 
tion in the government of the United States, or in any department or 
officer thereof.” ® 

Implied powers. Over the meaning of the clause just quoted, one of 
the greatest of political controversies was almost immediately started. 
Did the clause mean that Congress could pass only those laws which were 
absolutely necessary for carrying into execution its enumerated powers? 
Jefferson and his followers, who placed a strict construction upon the 
powers of Congress, vigorously affirmed that it did. Hamilton and his 
fellow nationalists liberally construed the powers of Congress and said 
that Congress might pass any laws which in its judgment were proper for 
^rrying into execution those powers which were expressly granted to it. 
They cogently argued that Congress, having been given the power to legis- 
late for specified ends, was authorized by the clause in question to use any 
means not prohibited by the Constitution for accomplishing those ends; 
that by implication Congress was authorized to use its discretion in pass- 
ing laws which would give it the most effective control over the important 
matters submitted by the Constitution to its charge. In vain the Jefferson 
crowd pointed out that such an interpretation of the Constitution would 
give the national government almost unlimited power and would lead to 
encroachment upon the powers reserved to the states. While Jefferson’s 
arguments were in the main sound, the nationalists, or Federalists, as they 
are commonly called, had their way, and under this doctrine of “implied 
powers” chartered the First Bank of the United States in 1791. 

McCulloch V. Maryland. The charter of the Bank expired in 1811 
without its constitutionality ever having been tested in court. The Sec- 
ond Bank was chartered in 1816, and it very quickly incurred the enmity 
of large sections of the country as a “money trust” and what not. Eight 
states passed laws restricting the activities of the Bank in various ways, 
Maryland placed a heavy tax upon the notes of all banks not; chartered by 
the state. The cashier of the branch Bank of the United States in Balti- 
more, McCulloch, refused to pay the tax, and the State of Maryland sought 
to recover the penalties prescribed for nonpayment. When the case came 
to the Supreme Court of the United States, it was argued for nine days by 
six of the ablest American lawyers.® 

» Art. I, sec. 8, cl. 18. 

® Cushman, op, ciL, p. 10, note. 
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Chief Justice Marshall’s decision. The decision in this case is prob- 
ably the ablest of all opinions delivered by America’s greatest Chief Jus- 
tice. In answering the question, “Has Congress the power to incorporate 
a bank?” he stated that “the government of the Union, though limited in 
its powers, is supreme within its sphere of action.” “Although, among 
the enumerated powers of government,” he continued, “we do not find the 
word ‘bank’ or ‘incorporation,’ we find the great powers to lay and collect 
taxes; to borrow money; to regulate commerce; to declare and conduct 
war; and to raise and support armies and navies. ... It may, with great 
reason, be contended, that a government, intrusted with such ample pow- 
ers, on the due execution of which the happiness and prosperity of the 
nation so vitally depends, must also be intrusted with ample means for 
their execution. The power being given, it is the interest of the nation to 
facilitate its execution. It can never be their interest, and cannot be 
presumed to have been their intention, to clog and embarrass its execution 
by withholding the most appropriate means.” He goes on to say that the 
Constitution “does not profess to enumerate the means by which the 
powers it confers may be exercised; nor does it prohibit the creation of a 
corporation, if the existence of such a being be essential to the beneficial 
exercise of those powers. . . . We think the sound construction of the 
Constitution must allow to the national legislature that discretion, with 
respect to the means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high duties assigned 
to it, in the manner most beneficial to the people. Let the end be legiti- 
mate, let it be within the scope of the Constitution, and all means which 
are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consistent with the letter and spirit of the Constitution, 
are constitutional.” 

Significance of the decision. In holding that the Congress might 
charter a corporation — in this case a bank — as a means of facilitating the 
execution of her express powers with regard to revenues, the post office, 
war, and other matters, Chief Justice Marshall gave the highest judicial 
sanction to a principle of constitutional construction which has been of 
incalculable value in expanding the powers of the national government. 
Without the acceptance of this principle, it is difficult to see how we 
could have developed into a strong nation. We have noticed that very 
strong arguments were made against the doctrine of implied powers, and 
we cannot say that they did violence to the actual words of the Constitu- 
tion; but had this opposing interpretation of national powers prevailed, 
we would have been turned back toward the Confederation and the na- 
tional government might have come to be helpless and contemptible un- 
der certain contingencies. At any rate, the doctrine is firmly fixed in our 
constitutional system, and it is given wider application now than ever^. 

7 McCulloch V. Maryland, 4 Wheat. 316 (1819). 
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Some illustrations of implied powers. Acting upon this principle, 
Congress has established postal savings banks as one of the means of 
exercising its delegated financial powers; it has created such parks as the 
Gettysburg Park, presumably as a means of carrying its war power into 
execution; it has excluded objectionable matter from the mails as a means 
of carrying into execution its postal power; it has made paper money legal 
tender as a part of its power to borrow money; it has even protected the 
federal banks (a means) from the competition of state banks by giving 
them the authority to execute wills; and in almost innumerable other ways 
has turned to good advantage the theory so ably expounded by Marshall."^ 
The layman has some difficulty at times in finding the particular delegated 
power which is served by an act of Congi'ess which is supposed to be a 
means of carrying it into execution; but he should avoid the common error 
of assuming that under implied powers Congress may do anything it 
pleases. Congress cannot pass a uniform marriage and divorce law, a gen- 
eral law regulating the incorporation of cities, a law limiting state debts, 
or laws relating to a wide variety of other subjects, and it cannot do so 
because there is no clause in the Constitution from which the power to 
take such action can be implied. 

Powers of the states. While it is true that the national government has 
acquired by a liberal construction of the Constitution a great many powers 
which our forefathers probably had no idea it would ever possess, there is 
no truth in the assertion commonly made that the states have practically 
no powers left. The nation has those powers which are delegated to it 
and those which are fairly implied from those delegated; the states have 
all other powers except those few which they are prohibited from exer- 
cising. The powers of the states are largely inherent and undefined. Be- 
cause the Constitution deals almost entirely with national powers and 
because its powers over foreign relations and war furnish a great deal of 
the drama of government, we are likely to forget the great number of im- 
portant powers left to the states. The states have the power to tax; to 
borrow money; to make and administer our great bodies of civil and crimi- 
nal law; to exercise very wide powers in connection with the health, safety, 
and well-being of their inhabitants; to establish schools and supervise edu- 
cation; to charter and control corporations; to make practically all of the 
suffrage and election laws; to administer charities and correction; to regu- 
late trade within the state; and to make all rules and regulations respecting 
local government. This by no means exhausts the list of the powers of 
the states, but it is sufficient to show that they are comprehensive and im- 
portant. 

8 Some authorities refer to a particular type of implied power as a “resulting power/' 
defining it as a power which is not implied from any particular clause of the Constitution 
but which may be inferred from a number of clauses grouped together. 
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State government close to the individual. Despite the rapid growth 
of the powers of the national government in the last fifty years, the indi- 
vidual still has much more contact with his state and local government. 
His state government is with him from the cradle to the grave. It issues 
his birth certificate and his burial permit; and between the Alpha and 
Omega of his mortal existence it protects his rights, penalizes his delin- 
quencies, and regulates his conduct in various ways. If he goes hunting, 
it is under state authority. If he gets married, he must have a state li- 
cense. If he is divorced, it is by a decree of the state court. Before he 
enters a profession, he must satisfy the state that he is competent. The 
reader may continue the enumeration! 

Exclusive powers of the national and state governments. The greater 
number of the national government’s powers are exclusive. Its powers 
over war and peace, treaty making, foreign commerce, coinage, and nat- 
uralization are examples of this. Certain powers of the states are exclusive 
also. The laws relating to wills, torts, domestic relations, and the like, 
are exclusively state laws. The same is true of our ordinary criminal law% 
although the national government prescribes penalties for those who 
violate its postal law^s, its laws regulating interstate commerce, and so on. 

Concurrent powers. Over some matters the states and the nation have 
concurrent powers. Obviously, both must have the power to tax and to 
borrow money. Then the states are permitted to exercise certain powers 
which are delegated to Congress, provided the states exercised these powers 
before 1789, and provided further that their continued exercise of them 
does not conflict with acts of Congress on those subjects. Thus, although 
the Constitution gives Congress the power to regulate interstate commerce, 
the states are permitted, in the absence of Congressional legislation, to 
enact measures which touch the current, and sometimes actually retard 
the flow, of interstate commerce. The clearest illusti'ation of concurrent 
powers was found in the exceptional provision of the Prohibition Amend- 
ment, the enforcement clause of which read: “The Congress and the sev- 
eral states shall have concurrent power to enforce this article by appropri- 
ate legislation.” 

The limits of governmental powers: 1. On the National Government. 
The English government has no legal limits; its limits are moral and 
physical only. In contrast to the English, we have very definite legal 
limits both on the national government and the states. The national 
government is limited not only by the fact that it is a government of dele- 
gated powers, but also by a number of express prohibitions. These pro- 
hibitions are found in certain parts of the original Constitution, but 
chiefly in the first ten amendments. The national authorities are for- 
bidden to abridge the freedom of speech or of the press; to establish a re- 
ligion or prohibit the free exercise thereof; to deny the right of trial by 
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jury; to deprive any person of life, liberty, or property without due process 
of law; to pass any bill of attainder or ex post facto law; to mention only 
a few of the prohibitions. 

2. On the states. The Federal Constitution restricts the states by ad- 
dressing to them a number of prohibitions. The states are prohibited 
from entering into treaties and alliances and from exercising certain other 
political powers which would obstruct and embarrass the central govern- 
ment in conducting its affairs. More important, perhaps, the Constitu- 
tion places them under a number of prohibitions concerning personal and 
property rights. As examples of these, we cite the prohibitions against 
any state’s passing bills of attainder, ex post facto law^s, or laws impairing 
the obligation of contracts. Especially important is a provision of the 
Fourteenth Amendment that no state shall deprive any person of life, 
liberty, or property, without due process of law. It is now clear that cer- 
tain provisions of the Federal Constitution impose restrictions upon the 
national government and that certain other provisions impose restrictions 
upon the states and that some of these restrictions are identical, for in- 
stance, the prohibition of ex post facto laws. 

3. Powers reserved to the states and to the people. By the terms of 
the Tenth Amendment, “the powers not delegated to the United States 
by the Constitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people.” This provision was designed to 
make certain that the national government would not draw unto itself 
powers not granted to it. Some twenty-five years ago, the Supreme Court 
of the United States became so concerned over what it conceived to be the 
tendency of the national government to encroach upon the powers re- 
served to the states that it evolved a rather novel theory to protect them — 
the theory that the national government could not exercise the powers 
delegated to it in such a manner as to curtail the powers reserved to the 
states. For example, in the case of Hammer v. Dagenhart ® the Court, in 
holding that Congress had not the power to exclude the articles of child 
labor from interstate commerce, gave as one of its reasons the fact that such 
exclusion would result in restrictions on the employment of children in 
factories, a condition with which only the states had the power to deal. 
To the layman and to a number of authorities on constitutional law, it 
seemed that the Court had said, in effect, that a power delegated to the 
national government may at the same time be reserved to the states, or at 
least limited because of the powers reserved to them. In 1941 the Supreme 
Court in a far-reaching decision said that the Dagenhart case “should be 
and now is overruled.” It stated further that the Tenth Amendment 
does not deprive “the national government of authority to resort to all 
means for the exercise of a granted power which are appropriate and 


0247 U.S. 251 (1918). 
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plainly adapted to the permitted end.” We are thus brought back to 
Chief Justice John Marshall’s broad interpretation of national power. 

May a subject not delegated to the control of the national government, 
and one which is not reserved for the control of the states, be dealt with by 
Congress? The Supreme Court answers “No,” explaining that a matter 
not within the regulatory authority of either the states or the nation is 
reserved by the provisions of the Tenth Amendment to “the people” of 
the United States. Of course, if the people desire to do so, they may 
amend the Constitution, giving Congress authority over the matter in 
question. It should be added, however, that amendments are usually un- 
necessary, for a broad construction of delegated powers, a construction 
now followed more than ever by the Supreme Court, has the result of giv- 
ing Congress the authority to take practically any action the national well- 
being seems to require.^2 

Supremacy of national authority. It has been shown that the Constitu- 
tion establishes a federal system of government by delegating certain pow- 
ers to the national government and by reserving other powers to the states. 
In a sense, the states are supreme in their sphere of activity, just as the 
national government is supreme in its sphere. But there is a difference. 
The Constitution, acts of Congress in pursuance thereof, and treaties are 
the supreme law. The national authorities, final decision usually resting 
with the Supreme Court, themselves determine their powers under the 
Constitution; while the states cannot determine the extent of their powers 
but must accept the decision of national officers on these points. For ex- 
ample, Congress passes an act regulating commerce. Interested parties 
may contest the constitutionality of the act in the federal courts, arguing 
that it invades the states’ province of government, but the decision of the 
Supreme Court settles the matter. On the other hand, when a state legis- 
lature enacts a measure, it is subject to review not only by its co-ordinate 
branch, the state courts, but it may also be carried to the Supreme Court 
of the United States. Thus, in conflicts of authority — and they are nu- 
merous — between the state and national governments, the national gov- 
ernment is the judge — the judge in its own case. What, then, becomes of 
our theory that the national government has only delegated powers and 
those fairly implied from the powers delegated? Would it not be possible 
for Congress to enact, the Supreme Court to sustain, and the President to 
enforce, any law whatsoever, however much it might exceed the powers 
granted the national government? Theoretically, this is possible, and it 
must be admitted that the national powers have been considerably ex- 
panded already; but it can hardly be demonstrated that they have been ex- 
panded arbitrarily. The Supreme Court, in particular, has often stepped 

10 United States v. Darby, 512 U.S. 100 {1941). 

11 Kansas v. Colorado, 206 U.S. 46 (1906). 

12 w. F. Dodd, Cases and Materials on Constitutional Law (1941 ed.), p. 415, note. 
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in to preserve the rights of the states. But, whether exercised with or 
without restraint, the power of the national government to judge its own 
competence as well as that of the states gives ample justification for the 
use of the term “national supremacy.’' 

How national supremacy is maintained. Supremacy of national au- 
thority is maintained through the authority of Congress to pass all laws 
necessary for promoting the activities of the central government; through 
the authority of the President to see that the laws are faithfully executed; 
and through the federal courts, whose powTr extends to all cases in law 
and equity arising under the Constitution, laws, and treaties. The power 
of the federal courts to declare invalid state laws which conflict with na- 
tional authority is of particular importance in this connection. A com- 
plete explanation of the system by which supremacy is maintained would 
require considerable space and involve us in technicalities. A few illus- 
trations will serve the purpose better. 

1. States may not tax national agencies. In the first part of this 
chapter (p. 24) we learned that the State of Maryland attempted to tax the 
Baltimore branch of the Bank of the United States. At that point, we 
reviewed that part of the decision in which the authority of Congress to 
charter the bank was upheld. Here we shall consider the part in which 
the act of the legislature of Maryland, taxing the bank, was held void. 
The Constitution does not expressly prohibit the states from taxing such 
agencies of the national government. But Chief Justice Marshall, speak- 
ing for a unanimous Court, said that the power to tax was the power to 
destroy; and that, if the states may tax one instrument of the national 
government, they may tax any and every other instrument “to an excess 
which would defeat all the ends of [the national] government.” As an 
“unavoidable consequence of the supremacy which the Constitution has 
declared,” he denied that the states had any power, “by taxation, or other- 
wise, to retard, impede, burden, or in any manner to control the opera- 
tions” of the national government in carrying into execution the powers 
granted to it by the Constitution.^^ Thus the states may not, even in the 
exercise of the very highest “reserve” power of taxation, interfere with the 
operation of a convenient, much less a necessary, agency of the national 
government. But the rule is applied to both state and national govern- 
ments. The Supreme Court has held that Congress may not tax state 
governmental agencies. 

2. States may not interfere with national officers. Some sixty-five 
years ago, a federal revenue officer in Tennessee, in the discharge of his 
duty, killed a man and claimed it was done in self-defense. He was in- 
dicted for murder by the state authorities and held for trial in the state 

13 McCulloch V. Maryland, 4 Wheat. 516 (1819), 
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courts. But by the provisions of a statute of Congress, upheld by the 
Supreme Court of the United States, such cases were to be tried in federal 
courts. Consequently, the federal revenue officer was able to have his case 
removed from the Tennessee court and tried in the federal district court.^^ 
A case of much greater significance is that of Neagle, a deputy marshal of 
the United States in California. He had been assigned by the Attorney 
General, acting for the President, to protect Mr. Justice Field, whose life 
was threatened by a lawyer who was enraged at the judge because of an 
adverse decision. Finding the judge in a railroad restaurant, the would- 
be-murderer was about to draw^ his revolver; but Neagle acted more 
quickly and shot him dead. Neagle was arrested by California authori- 
ties and indicted for murder. He was then released upon a writ of habeas 
corpus by the federal circuit court. There was no statute of Congress 
which clearly authorized the sort of duty Neagle was performing in pro- 
tecting Judge Field, but the Supreme Court held that the authority of the 
President to see that the laws of the United States were faithfully executed 
was sufficient authorization for Neagle’s appointment to protect the judge. 
Said Justice Miller in giving the Court's decision: “It would be a great 
reproach to the system of government of the United States ... if there 
is to be found within the domain of its powers no means of protecting the 
judges in the conscientious and faithful discharge of their duties, from the 
malice and hatred of those upon whom their judgments may operate un- 
favorably.” 

3. States may not interfere with the transportation of mail. An- 
other illustration of national supremacy is found in the prosaic activity 
of transporting the mail. The State of Maryland passed a law requiring 
drivers of motor vehicles to pass an examination demonstrating their 
competence and to pay a license fee of three dollars. A driver of a mail 
truck over the post road from Mt. Airy, Maryland, to Washington, was 
arrested by Maryland authorities for not having complied with the pro- 
visions of this law. The Supreme Court of the United States held that 
the application of the requirements of the Maryland driver’s license law 
to an employee of the Post Office Department was an unwarranted inter- 
ference with the transportation of the mails; for “it lays hold” of gov- 
ernment servants “in their specific attempts to obey orders, and requires 
qualifications in addition to those that the government” of the United 
States has deemed sufficient.^® It is possible, however, that the Supreme 
Court would permit a state law against reckless driving to be applied to 
a driver of a mail truck, as the states are allowed considerable leeway in 
protecting the safety of their inhabitants. Indeed, in 1817, a high cop- 

14 Tennessee v. Davis, lOO U.S. 257 (1880). 

15 In re Neagle, 135 U.S. i (1890). 

16 Johnson v. Maryland, 254 U,S. 51 (1920). 
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stable of Philadelphia was held not guilty of obstructing the mails when 
he stopped a mail stage “going very rapidly through Market Street . . . 
at a rate of eight or nine miles an hour/’ 

4. President Cleveland sees that the laws are “faithfully exe- 
cuted.” When a great strike of railway employees obstructed the trans- 
portation of the mails in the vicinity of Chicago in 1894, and when 
Governor Altgeld, who sympathized with the strikers, would do nothing, 
President Cleveland sent troops to guard the mail trains and to keep open 
the channels of interstate commerce. This action was severely criticized 
by the friends of organized labor and by others who were opposed to the 
use of Federal troops in such disturbances unless state authorities had 
requested the national government to intervene; but there is no doubt 
that the President was acting within his power to execute faithfully the 
laws of the United States. 


II. FUNCTIONAL DISTRIBUTION OF POWERS 

The three main branches of government. Just as the powers of gov- 
ernment are territorially divided, so are! they divided according to func- 
tions. We commonly divide the work of government among the legis- 
lative, executive, and judicial branches. Many authorities, particularly 
French jurists, consider the judicial power as a part of the executive power. 
F. J. Goodnow holds a somewhat similar view; while another contem- 
porary adds the electoral and administrative functions to the three 
with which every school boy is familiar. Neither of these views should 
be lightly put aside;i[but American constitutions, both national and state, 
follow the traditional' threefold functional division of powers into legis- 
lative, executive, and judicial departments,] and that method is, therefore, 
best adapted to our purpose. 

Parliamentary government. In those countries in which the executive 
department is controlled by the legislative branch, the government is said 
to be parliamentary. England, the members of the British Common- 
wealth of Nations, and nearly all of the democracies of Continental 
Europe have this system. In these, the executive departments are con- 
ducted by “cabinets” or “ministries” under a more or less active control of 
the legislative bodies. Almost invariably the officers of the executive 
branch are members of one of the legislative bodies. They hold office only 
so long as they have the confidence of a majority in the most popular 
branch of the parliament. It is thus apparent that parliament is supreme 

17 United States v. Hart,i Peters (U.S. Cir. Ct.), 390 (1817); Cushman, op, cit., p. 21, note 

18 The Federalist, XLVII-LI; Garner, op. ciL, pp. 322-344, 423-445, 589-595; W. F. Wil- 
loughby, Government of Modern States (1936), Chs. XIV-XV. 

Politics and Administration (1900), Chs, i-IL 

20 w. F. Willoughby, op, cit. 
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in such governments and that the executive department is conducted by an 
executive committee or cabinet composed of members of the parliament. 

Presidential government. The parliamentary system had not been fully 
developed in England when our state and national constitutions were being 
made, nor did the Americans fully understand it as it was then operating. 
Furthermore, constitution makers in America were interested infplacing 
checks on each department of government in order to prevent govern- 
mental tyranny, and conservative men wished to devise a plan of political 
organization which would secure private property from hasty action of 
legislative bodies^j It was but natural, then, that the “Fathers*’ should 
cast about for a hew system. Tn the middle of the eighteenth century 
Montesquieu had written that liberty could be found only where the 
powers of government were distributed among the legislative, executive, 
and judicial departments, each having a check upon the other two. This 
doctrine was very influential with the framers of state constitutions during 
the period of the Revolution. The framers of the Federal Constitution 
accepted it as a practical solution of the problem of the distribution of 
powers for the national government; and they established the three great 
departments, with their “checks and balances,*’ forming our presidential 
system.) A number of the South American countries have established 
somewhat similar systems of government. 

The separation of executive, legislative, and judicial powers. The com- 
plete separation of executive, legislative, and judicial powers has never 
prevailed in practice, despite the two-century hold the theory has upon 
the minds of men. Neither Montesquieu, who first gave the precept 
classic expression and most effectively recommended it to the attention 
of Americans,' nor the political craftsmen who incorporated it into our 
constitutions believed that ^an absolute separation of powers was possible 
or desirable. In a brilliant article in The Federalist (XLVII) ^Madison 
demonstrated that the celebrated Montesquieu meant only that there 
could be no liberty if the whole power of one department is exercised by 
the same hands which possess the whole power of another department)| 
' Madison showed also that the framers of the state constitutions had not 
isolated and insulated each department of government in a corner of the 
governmental triangle.) Madison held strongly to the view that * ‘unless 
these departments be so far connected and blended as to give to each a 
constitutional control over the others, the degree of separation which the 
maxim requires, as essential to free government, can never in practice be 
duly maintained.’*i2^ A number of “connections and blendings*’ are very 
definitely provided for in the Constitution.^ Here are a few examples: 
The acts* of Congress are made subject to the executive veto. Treaties 
made by the President must meet the approval of two-thirds of the Senate, 
and his appointments must be submitted to' that body for confirmation. 

21 The Federalist, XL VIII. 
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Congress determines the appellate jurisdiction of the Supreme Court, and 
that Court may declare acts of Congress void. Congress has often declared 
a policy and left to the President or some other administrative authority 
the duty of promulgating rules and regulations (a legislative power) to 
carry that policy into effect. In like manner. Congress has frequently 
clothed administrative bodies with powers essentially judicial. There are 
thousands of pages of regulatory codes promulgated by administrative 
authority, and so commonly does the same authority act in a judicial ca- 
pacity that in a single year an administrative department may determine 
more civil cases than do all the federal courts.22 In a realistic view of the 
total process of government there is such a blending of powers, functions, 
and duties that the lines which separate the three branches all but fade 
from view. ; Government might be compared to a machine which func- 
tions only when it is in gear with ^11 of its parts synchronized and in mo- 
tion so that it operates as a unit, . 

/Politics and the separation of powers. In addition to the exceptions 
noted above, political practice has further modified the principle of a rigid 
separation of powers. One branch of the government sometimes domi- 
nates another. Lincoln used almost dictatorial powers during the Civil 
War. Congress was in the saddle during Reconstruction days. Theo- 
dore Roosevelt occupied the center of the stage during his presidency, and 
Wilson dominated the scene during his administrations, even before the 
outbreak of World War L During the War, he was given and exercised 
even greater powers than Lincoln had exercised. With the inauguration 
of Franklin D. Roosevelt, presidential leadership, on account of unprece- 
dented crises, reached a peak never before attained in peace time. The 
entrance of the United States into World War II was the signal for further 
extension of executive power. (In theory, Americans hold to the dogma of 
the separation of powers, but they trouble themselves little about its appli- 
cation in the conduct of their government. iWe like to have aggressive 
Presidents who lead Congress or even force that body to act. Democrats 
complain of executive usurpation when the Republicans have an occupant 
of the White House who takes it upon himself to be the chief legislator as 
well as the chief executive; Republicans, without laughing, make similar 
charges of presidential autocracy when the aggressive head of the govern- 
ment happens to be a Democrat. The truth is that American party gov- 
ernment naturally makes the President the leader; and, if the Executive 
relishes or has a capacity for that role, he gains the ascendancy over Con- 
gress with relative ease. Of this we shall learn more later. 

The future of the presidential system. For more than a century and a 
half the presidential system has served us. This is not conclusive proof 
of its adequacy. The fixed and overlapping terms of President and con- 

22 W. Dodd, Cases and Materials on Constitntional Law (1941 ed.), p. 142, note. 
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gressmen bring about occasional deadlocks between the two branches of 
government. During the century and more that we had a negative con- 
ception of government, a conception expressed in the words “that gov- 
ernment is best which governs least/’ the system gave rather general 
satisfaction. With the growing demand, indeed with the necessity, for 
substituting for a government of restraint a government which would pro- 
vide services, the system displayed certain weaknesses, the chief of which 
was that there could be no certainty that the executive and legislative 
branches could unite upon a program of affirmative action. As was shown 
in the last paragraph, this problem has sometimes been solved by a strong 
President who with popular backing took the reins. By the use of favors 
and threats he could often succeed in getting action from Congress. How- 
ever, the method is extra-constitutional and it is improvised. * If Congress 
will not “go along” with the President, there is nothing to do but wait for 
the next election. To say the least, a most regrettable situation would be 
created if, for example, the people and Congress wanted to change leaders 
in war time and could not do so because the President’s term had two more 
years to run. To put it shortly, under our system of government there is 
no constitutional means by which the executive and legislative bodies can 
be brought to unity of action. To date the occasional deadlocks we have 
suffered have been irritating and embarrassing but none has been fatal. 
It is quite possible that we are no longer able to afford the luxury of a 
governmental stalemate and that we should look about for means of pre- 
venting one. The most obvious solution lies in an American modification 
of the parliamentary system. 

III. THE PLACE OF THE JUDICIARY 
IN THE AMERICAN SYSTEM 

The judiciary fills a most important place in our governmental struc- 
ture. The details of its organization and procedure are reserved for a 
later chapter, but it is essential to an understanding of the workings of 
our type of government that a few of the main functions of the judiciary 
be considered here. 

Basic functions of the courts. In the first place, there must be some 
authority to draw the line between the powers of the national government 
and those of the states. The Constitution draws the line in general terms, 
but these terms are in constant heed of interpretation and reinterpreta- 
tion. Conceivably this function might have been entrusted to some other 
authority; but the wording of the Constitution, the intention of its fram- 
ers, and subsequent practice appropriately make it a judicial function. 

23 C. A. Beard, The Supreme Court and the Constitution (1912); C. G. Haines, The 
American Doctrine of Judicial Supremacy (1932 ed.); McBain, op, cit., Ch. VII; A. C. Mc- 
laughlin, A Constitutional History of the United States (1935), Ch. XXITI. 
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An act of Congress which is alleged to encroach upon the powers reserved 
to the states or an act of a state legislature which is deemed to be in con- 
flict with a power held by the national government may thus be carried to 
the federal courts by an interested party on the grounds of unconstitu- 
tionality. 

As the courts have the obligation of preserving the constitutional bal- 
ance between the nation and the states, so also they have the function of 
preserving the balance among the three branches of the national govern- 
ment. In practice this usually means guarding against encroachments by 
Congress upon the powers of the other two branches. 

A third basic function of the federal courts is that of maintaining private 
rights. It has been shown that the Constitution lays certain prohibitions 
upon both Congress and the states; that it guarantees civil rights. Sup- 
pose Congress should pass a law abrogating the right of trial by jury, a 
right granted by the Sixth Amendment. Any person denied trial by jury 
under this law would have the right to test its validity in a federal court, 
and he would have no difficulty in having it set aside as unconstitutional. 
A state law impairing the obligation of a contract, thus violating Article I, 
section lo, of the Constitution, would meet with the same fate in a federal 
court. More will be said of the guaranty of personal and property rights 
in the chapter on “Civil Liberties.’' It is sufficient at this point to empha- 
size the fact that any person may seek redress in the federal courts when- 
ever Congress or the states, wittingly or unwittingly, violate any of the 
prohibitions laid upon them by the Constitution. 

The power of the judiciary to void legislative acts; its origin. It is al- 
ready perfectly clear that the judiciary could not perform the important 
functions named above without the power to void legislative acts. What 
is the source of this power of “judicial review’? The Constitution does 
not give the judiciary such authority in express language. It does pro- 
claim, however, that “this Constitution, and all the laws of the United 
States which shall be made in pursuance thereof; and all treaties made, 
or which shall be made, under the authority of the United States, shall be 
the supreme Law of the Land; and the judges in every state shall be bound 
thereby, anything in the constitution or laws of any state to the contrary 
notwithstanding.’’ It states also that the judicial power of the federal 
courts shall extend to all cases arising under the Constitution. But no- 
where in the Constitution were the federal courts expressly given the 
authority to nullify acts of Congress. On the other hand, there is strong 
evidence that the framers expected the courts to exercise this power. Cer- 
tainly the Constitution did not state that they should not exercise it, nor 
did it stipulate that Congress and the state legislatures should be the final 
judges of their own competence.^^ Chief Justice Marshall, applying judi- 
cial logic to the provisions of the Constitution, in the celebrated case of 

24 McBain, op. cit., pp. 237 ff. 
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Marbury v. Madison,-® came out with the conclusion that the courts have 
the power to pass upon the constitutionality o£ acts of Congress. His de- 
cision was logical, but not crushingly logical, and even to this day there 
are those who are not convinced by his argument nor by the logic of the 
hundreds who support his opinion with additional arguments. To some 
Americans, a few of whom are in high places, judicial review is still judi- 
cial “usurpation.’' 

Marshall’s opinion. The view of Marshall on the power of the courts 
to void acts of Congress may be summarized as follows: (1) The Constitu- 
tion is a superior law. (2) A legislative act contrary to the Constitution 
is, therefore, not a law. (3) It is always the duty of the court to decide 
between two conflicting laws. (4) If a legislative act conflicts with the 
superior law, the Constitution, it is clearly the duty of the court to refuse 
to apply the legislative act. (5) If the court does not refuse to apply such 
legislation, the foundation of all written constitutions is destroyed. But 
the Constitution proclaims that all laws made “in pursuance” of it as well 
as the Constitution itself shall be the supreme law. Why, then, say those 
who criticize Marshall, should the courts any more than Congress, the law- 
making body, determine when a law is made in pursuance of the Consti- 
tution? Marshall said that there would be no purpose to the limits on 
the powers of government if those limits may be passed by those intended 
to be restrained. But, of course, he may be answered by the statement 
that the Supreme Court, in voiding an act of Congress, was going beyond 
those very limits to which the Chief Justice referred. The Constitution 
limits both Congress and the courts. If the courts may void acts of Con- 
gress, they are surely superior organs of government and there is no prac- 
tical limit upon their powers. These and other flaws are found in Mar- 
shall’s decision; but the right of judicial review as announced in that 
decision is accepted by the great majority of Americans today as the prac- 
tical solution of the problem of keeping the national and state govern- 
ments in their proper spheres and preserving the “checks and balances” 
in our somewhat complicated political system.-® 

The power of the judiciary to void provisions of state constitutions and 
laws. It is fairly clear from the provisions of the “Law of the Land” clause, 
quoted above, that the framers of the Constitution were of the opinion 
that the national as well as the state courts should disregard any part of 
a state constitution or law which was contrary to the Federal Constitution, 
laws, or treaties. Furthermore, the twenty-fifth section of the Judiciary 
Act, passed by the First Congress in 1789, provided that the Supreme Court 
of the United States might review any case in which a state court had up- 
held a state law alleged to be in conflict with the Federal Constitution. 
The Court early intimated that it would exercise the authority to declare 

25 1 Cranch 137 (1803).’ 

26 McBain, op, dL, pp. 240-242. 
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a state law void, although the first clear case of its use was not until 1810.“^ 
Since then it has been used a great many times. 

State courts and judicial review. Judicial tribunals in the states disre- 
gard state laws when they are in conflict with the state constitutions; and, 
as we have seen, they are obligated to declare void provisions of state con- 
stitutions and laws which contravene any part of the Federal Constitution 
or laws. As the fear of a strong central government vanished, conserva- 
tive state courts were not slow to set aside state laws on the alleged ground 
that they conflicted with national authority. To prevent state judges 
from using their judicial power to thus void state laws which might con- 
flict with their personal views on social and economic questions, Congress 
passed a law, in 1914, providing that such cases might be reviewed by the 
Supreme Court at Washington at its discretion. At the present time, 
therefore, it is possible to carry state la^vs to Washington whether the 
courts sustain or reject the claim that they conflict with provisions of the 
Federal Constitution. It is difficult, however, to get a review of a state 
law which has been held void by a state court as conflicting with the 
Federal Constitution. This is all that need be said about judicial re- 
view at present. Further discussion of its operation and of the conflicts 
that have raged around it may be more appropriately deferred for the 
chapter on the Federal Judicial System. 
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This chapter is really a continuation of the previous one. One of the 
major problems considered in that chapter was that of the division of 
powers between the national government and the states. In this chapter, 
we shall consider further the place of the states in the Union — their legal 
position, the restrictions upon them, the obligations of the central govern- 
ment to them, their obligations to each other, and national-state coopera- 
tion, particularly through the * ‘federal aid” system. A final section deals 
briefly with the territories. 

The legal position of the states. The Constitution authorizes Congress 
to admit new states to the Union, and in pursuance of this power Congress 
has admitted thirty-five states, thus forming a continental empire of free 
and equal “republics.” Rhode Island has the same right to order her 
internal affairs as has New York — the same right to be different, a right 
which she has at times guarded with some jealousy. When North Dakota 
wants to establish state-owned mills and elevators, she may do so. If a 
Pennsylvania coal baron has unprintable opinions of Wisconsin’s politi- 
cal and economic system, it is certainly in part because the constitutionally- 
guaranteed equality of the states permits Wisconsin to go one way and 
Pennsylvania another. California may sue Nevada and vice versa. Sev- 
eral of the original states moved their capitols; therefore, Oklahoma could 
move hers, although at the time she was admitted to the Union she agreed 
not to move it.^ 

The states are not only legally equal, but they are also legally inviolable 
and indestructible. The Constitution prohibits the creation of a state 
within the territory of any other state and the forming of any state “by 
the junction of two or more states or parts of states, without the consent of 
the legislatures of the states concerned as well as of the Congress.” ^ In 
a legal sense the states are as secure as the Union itself. Although one 
may have a very strong suspicion that General Grant and his armies were 
not without influence in determining the matter, the Supreme Court of 
the United States has said that “The Constitution, in all its provisions, 
loo\s to an indestructible Union, composed of indestructible states.” » 

1 Coyle V. Smith, 221 U. S. 559 (1911). 

2 Art. IV, sec. 3. 

8 Texas v. White, 7 Wall. 700 (1869). 
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I. CONSTITUTIONAL RESTRICTIONS UPON THE STATES ^ 

The reader should not confuse the restrictions imposed by Congress 
upon the states at the time of their admission to the Union with the 
standing restrictions imposed by the Constitution upon all the states. 
This latter type of restriction, as indicated in the last chapter, may be 
divided into two classes — those which are political in character and which 
are for the purpose of giving the national government a free hand in the 
exercise of some of its very important powers, and those which protect 
personal and property rights from possible encroachment on the part of 
the states. The protection of private rights is discussed in Chapter 5. In 
this section we shall limit ourselves to a discussion of those restrictions 
which are primarily political in character. 

Limitations upon compacts between the states. The Constitution pro- 
vides that “no state shall enter into any treaty, alliance, or confederation,*' 
and that “no state shall, without the consent of Congress . . . enter into 
any agreement or compact with another state or with a foreign power.” ® 
The courts of the United States have been very liberal in interpreting the 
powers of the states under the second clause just quoted. It has been 
held that there are a number of matters on which the states may make 
agreements without even asking the assent of Congress. In the case of 
Virginia v, Tennessee,® the Court said: “If, for instance, Virginia should 
come into possession and ownership of a small parcel of land in New York 
which the latter state might desire to acquire as a site for a public build- 
ing, it would hardly be deemed essential for the latter state to obtain the 
consent of Congress before it could make a valid agreement with Virginia 
for the purchase of the land. ... If the bordering line of two states should 
cross some malarious and disease-producing district, there would be no 
possible reason, on any conceivable public grounds, to obtain the consent 
of Congress for the bordering states to agree to unite in removing the dis- 
ease.” 

For what sort of compacts or agreements between states must the assent 
of Congress be obtained? In the same case the Court answers this ques- 
tion. “It is evident that the prohibition is directed to the formation of 
any combination tending to the increase of political power in the states, 
which may encroach upon or interfere with the just supremacy of the 
United States.” If, for example, two states are establishing a boundary, 
and the line is run in such a way “as to cut off an important and valuable 
portion of a state, the political power of the state enlarged would be af- 
fected by the settlement of the boundary; and to an agreement for the 

4 C. K. Burdick, The Law of the American Constitution (1922), pp. 242-254 and Ch. 
XX; J. P. Hall, Constitutional Law (1910), Ch. XIV and pp. 344 “ 348 * 

s Art. I, sec. 10. 

6 148 U.S. 503 (1893). 
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running of such a boundary, or rather for its adoption afterward, the 
consent of Congress may well be required/' But where a boundary, which 
actually existed before, is simply being marked and defined, the action on 
the part of the states does not require for its validity the consent of Con- 
gress.* 

While compacts may not play a large part in the solution of interstate 
problems, they are in rather common use. One of the most conspicuous 
examples of a thoroughly satisfactory interstate compact is that under 
which New Jersey and New York established the Port of New York Author- 
ity, a compact which was approved by Congress in 1921. More recent 
compacts have to do with crime prevention, oil and gas conservation, 
and minimum wages. 

Limitations on the commerce power. Very important limitations are 
placed upon the states with regard to commerce. Not only is the power 
given to Congress to regulate commerce “with foreign nations, and among 
the several states, and with the Indian tribes"; but “no state shall, without 
the consent of the Congress, lay any imposts or duties on imports or ex- 
ports, except what may be absolutely necessary for executing its inspection 
laws"; nor may a state lay a duty of tonnage without the consent of Con- 
gress. 

1. States may lay no import or export duties. Neither the national 
government nor the states may place duties on exports. The states, as 
just noted, are prohibited from laying duties on imports as well. This 
prohibition means not only that the states must not impose duties on 
articles at the time of their importation from foreign countries, but also 
that they may not tax imported articles as long as they have not become 
a part of the general property of the state. Thus, articles which remain 
the property of an importer in his warehouse are not subject to state taxa- 
tion; for such a tax “is too plainly a duty on imports to escape the prohibi- 
tion in the Constitution." ^ States may, of course, tax imported articles 
along with other property in the states after such articles have become 
commingled with the general property in the states. 

Frequently, during the first thirty years of our histoi^, Congress per- 
mitted the states to lay small import duties at particular ports for the pur- 
pose of improving local ports and quarantine facilities. Also, under the 
Wilson Act, Congress authorized the states to lay a regulative tax upon 
imported liquor as long as it was in unsold original packages.® 

2. States may lay no tonnage duty. A prohibition very closely akin 
to the one just discussed is that no state shall lay a tax on the carrying ca- 
pacity of a vessel. When Alabama attempted to tax certain vessels a 
dollar per ton, the court held that “taxes levied by a state upon ships and 

Ubid. 

8 Brown v. Maryland, 12 Wheat. 419 (1827). 

» J. P. Hall, C(is€$ on Constitutional Law (1926 ed.), p. 1052, note. 
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vessels as instruments of commerce and navigation are within that clause 
of the instrument which prohibits the states from levying any duty of 
tonnage, without the consent of Congress.” But, on the other hand, 
“taxes levied by a state upon vessels and ships owned by the citizens of 
the state as property, based on a valuation of the same as property, are not 
within the prohibition of the Constitution.” Suppose a state lays a tax 
of five dollars for every ship arriving at one of its ports. Is this a duty of 
tonnage? It was so held in the case of Steamship Co. v. Port Wardens: 
“It was not only a pro rata tax which was prohibited, but any duty on the 
ship, whether a fixed sum upon its whole tonnage, or a sum to be ascer- 
tained by comparing the amount of tonnage wdth the rate of duty.” 

As in the case of imports, in the earlier days of the Republic, Congress 
permitted the states to levy tonnage duties for the purpose of improving 
harbor facilities. Now that the national government has taken rather 
complete charge of such improvements, the states have little reason to ask 
for the privilege of laying a tonnage tax. 

3. State power is limited in respect to interstate commerce. The 
Constitution gives Congress the power to regulate interstate commerce. 
The grant of this power to Congress does not exclude the states from 
passing considerable legislation on the subject, but it does limit the author- 
ity of the states in two significant ways. First, when Congress acts to 
regulate particular types of transaction in interstate commerce or an intei'- 
state carrier, the railroads, for example, all state law inconsistent with the 
national regulations must give way. Second, even in the absence of any 
congressional legislation, state laws are regularly declared void if they 
relate to interstate transportation or trade which admits of only one 
uniform (and therefore national) system of regulation. Then what power 
over interstate commerce is left to the states? The answer is, a great deal. 
Long ago the courts held that the states, exercising their police powers, 
could make regulations in the interest of local health and safety, even 
though such regulations might incidentally interfere with interstate com- 
merce. Thus, when an epidemic of anthrax was raging among Louisiana 
live stock, the State of Texas prohibited the transportation, of such stock 
from Louisiana into Texas, and the Supreme Court of the United States 
sustained this act.^^ Similarly, the Court has upheld the right of a state 
to require locomotive engineers to be examined and licensed; to regulate 
the heating of passenger cars; to require guard posts on bridges; and to 
limit the speed of trains at grade crossings.^^ The proudest of the many 
interstate “flyers,” “cannon balls,” and “zephyrs” may be validly required 
by city ordinance to slow down within the corporate limits and to refrain 

10 State Tonnage Tax Cases, 12 Wall. 204 (1871). 

116 Wall. 34 (1867). 

12 Smith V. St. L. & S.W.RR. Co., 181 U.S., 248 (1901). 

13 Southern Ry. Co. v. King, 217 U.S. 524 (1910). 
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from making unnecessary noises. Many other state and local regulations 
promulgated in the interest of the health, safety, and convenience of the 
public have been sustained. Indeed, the delegation of the interstate com- 
merce power to Congress, as that power has been interpreted by the 
courts, has not prevented the states from impeding and obstructing the 
flow of trade between the states. 

Interstate trade barriers. Moved by the understandable and commend- 
able desire to improve the economic lot of their citizens, and urged by 
special interest groups, state legislatures have used their police and taxing 
powers to prohibit or restrict the sale in local markets of out-of-state 
products. Quarantine laws as a protection from insects and plant diseases 
which might be carried in the products of other states are desirable, and 
all of the states have them on their statute books. But those who have 
made careful studies of this legislation have a decided inclination to share 
the opinion of irate haulers of produce that it is more often intended for 
the purpose of barring perfectly good produce from other states than for 
keeping out insect pests and plant diseases. States have quarantined the 
fruits of other states for diseases which have not existed in those states for 
years. Such quarantines are for the purpose of protecting local fruit 
growers and forcing local consumers to eat state-grown fruits or go with- 
out. States have the right to regulate highways in the interest of safety 
and to require payment for their use. This right is also abused. The 
height, width, load per tire, and overall gross weight of trucks permitted 
by law vary greatly among the states, and it seems fairly clear that some 
states lay down these and other specifications for commercial trucks with 
an eye to keeping out trucks from other states. Taxes, or the charges for 
the use of the highways, are sometimes so levied as to discriminate against 
out-of-state commercial vehicles. 

Food grading laws for the protection of the consumer against unscrupu- 
lous and careless dealers are necessary and desirable. But it is found that 
many states have used such laws to discriminate against the food which 
might be brought in from other states. A law or ordinance which on its 
face is designed for the entirely proper purpose of insuring pure milk to 
the consumer may be and often is primarily for the benefit of local dairy- 
men, and a law which is supposed to guarantee to the consumer fresh eggs 
may do no more than require that out-of-state eggs be branded ^‘shipped 
eggs,*' while local hens may be permitted to cackle over labels suggesting 
the super-freshness of their output. A number of dairy states have taxed 
margarine, a perfectly good article of diet, so heavily that it cannot com- 
pete with butter. Some Southern states are even more discriminating in 
their discrimination. They tax only margarine which is not made ex- 
clusively from cottonseed oil and other home-produced oils and fats. 

These and many other trade barrier laws are directly in conflict with the 
policy of a free exchange of goods among the states which our forefathers 
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thought they had written into the Constitution, the policy which goes far 
to explain the national prosperity enjoyed during the greater part of our 
history. The new war between the states, this economic war born of the 
depression is even less sensible as a solution of our present economic ills 
than was the Civil War a sane solution of the problems of i860. Trade 
barriers help only a few groups in particular states. The consumers are 
not benefited, the states are not benefited, and even the state producers 
who are supposed to be favored may not profit in the long run. Certainly 
most producers want to sell outside their own state. But the restrictions 
the home state puts on the transportation and marketing of out-of-state 
goods meet with speedy retaliation from other states, so that trade is inter- 
rupted and even brought to a standstill in certain commodities. If one 
wants to sell one must buy. It is as simple as that. Buy American, buy 
New Mexican, buy Oshkosh do not, “begosh,’' make sense as an economic 
argument. The last step in this argument is — do not buy at all; if you 
want something make it or grow it yourself. Trade is an exchange of 
goods, and it is promoted by laws which encourage that exchange, not by 
laws which restrict it. 

The federal courts seem to be without power to prevent the erection of 
these trade barriers because in erecting them the states have used powers 
which they undoubtedly possess, the police and taxing powers. Further- 
more, the Twenty-first Amendment expressly permits the states to pass 
restrictive legislation concerning interstate trade in intoxicating liquors. 
Of course this provision was inserted in the amendment to enable the 
*‘dry” states to protect themselves from floods of liquor from other states, 
but it has beeti used primarily as a means of forcing individuals who didnk 
wine and beer to purchase wines and beers made locally from home-grown 
products. 

Yet something is being done about these trade barriers. The Council 
of State Governments and other commissions on state co-operation have 
attacked them with intelligence and energy. Various departments of the 
federal government, many editors, and some enlightened state officials and 
legislators have become interested. Since 1939 the state legislatures have 
shown a commendable and encouraging tendency to resist proposals which 
would increase trade restrictions among the states. There have been 
some instances of the repeal of restrictive measures, and the exigencies of 
war may cause the national government to break down many of these bar- 
riers without much ceremony.^^ 

14 There is much current literature on the subject. A few titles are as follows: F. El 
Melder, State and Local Barriers to Interstate Commerce in the United States (1937); 
Melder, “State Trade Walls/’ Public Affairs Pamphlet No. 37, 1939; Melder, '‘Trade Bar- 
riers Between States,” Annals of the American Academy of Political and Social Science ^ 
January, 1940, pp. 54-61; R. L. Buell, “Death by Tariff,” Fortune, August, 1938; J. T. 
Flynn, “Shove Thy Neighbor,” Colliers, April 30, 1938; Trade Barriers Among the States, 
published by the Council of State Governments, 1939; R. C. Hendrickson, “Trade Barriers 
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Limitations on state monetary and taxing powers: 1. State Banks and 
BANK NOTES. No State sliall coin money, emit bills of credit, or make any- 
thing but gold and silver coin a legal tender in payment of debts. This 
provision of the Constitution owes its origin to the unfortunate paper 
money experiments of the states during and immediately following the 
Revolution. The commercial classes w^ere fully persuaded that the na- 
tional government alone should have monetary powders. We must note 
that the restrictive clause does not prohibit the states from chartering 
banks which compete with the national banks; nor does it prevent states 
from authorizing their banks to issue bills which may circulate as cur- 
rency, although not as legal tender. State bank notes are kept out of 
circulation, however, by a statute of Congress which imposes a heavy tax 
upon their issue. 

2. Bills of credit. The courts have been liberal with the states in 
interpreting the prohibition with regard to bills of credit. In only one 
case have state obligations been held void as bills of credit. This occurred 
when Missouri, more than a hundred years ago, made loans to her citizens 
in the form of certificates which were to be accepted as money for taxes and 
for salaries and fees of state officersd^ The more liberal view is illustrated 
by the following: Texas issued state warrants to pay its debts. They were 
made receivable for all taxes and public dues, and the law authorized 
state officers to pay public creditors with them if such creditors would re- 
ceive them. When this paper was I'eceived back by the state it was not 
to be reissued. Since it was not to circulate as money in ordinary business 
transactions, the Court held that the issue did not constitute bills of 
credit.^® 

3. Intergovernmental taxation. In the discussion on national su- 
premacy, reference was made to Chief Justice Marshall’s opinion in which 
he laid down the rule that the states could not tax the operations of the 
national banks. Following the principle enunciated by Marshall, it 
has been held that the states may not tax the property of the national 
government, its bonds, its franchises, the salaries of its officers, or otherwise 
by taxation obstruct the operations of the national government. It should 
be noted, however, that Congress may authorize the states to levy certain 
taxes which might otherwise fall within the list of prohibitions. For ex- 
ample, the states are permitted to tax the real property of national banks 
as they tax other real property, and they may tax the stockholders. When 
the national government attempted to tax the slates and their instru- 
mentalities, the Supreme Court applied the same rule of implied prohibi- 

and National Unity,” State Government^ April, 1941; O. K. Armstrong, “Barriers Be- 
tween the States Must Go,” Reader’s Digest, April, 1941? (condensed from The Ro tartan 
of the same month. 

15 CIraig V. Missouri, 4 Pet. 410 (1830). 

16 Huston, etc., Ry. Co. v. Texas, 177 U.S. 66 (1900). 

17 McCulloch V. Maryland, 4 Wheat. 516 (1819). 
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tion, holding that the central authority had no more right to interfere 
with the functioning of the state governments than those governments 
had to interfere with the processes of the central government. 

Recent dexfelopments. Formerly the Supreme Court made much of 
Marshall’s extreme statement in McCulloch v. Maryland — “the power to 
tax involves the power to destroy” — and was quick to declare invalid any 
act of a state legislature which imposed a tax upon national agencies or 
officers on the theory that such a tax was the entering wedge which would 
“destroy” the national government. Recently the Court has been less 
under the influence of Marshall’s absolutes and it has been more under the 
guidance of the legal wisdom of the late Justice Holmes who recognized 
few absolutes, maintaining that “distinctions of the law are distinctions of 
degree” and that “the power to tax is not the power to destroy as long as 
this Court sits.” Approaching the problem of intergovernmental taxa- 
tion, with the distinctions of degree in mind, the Court now takes the view 
that a state tax, non-discriminatory in character, which falls upon an 
agency or officer of the national government is valid if it is not an economic 
burden which is passed on to that government. It no longer holds that 
taxing the salary of a government official has the same result as a tax on 
the government itself. In Graves v. New York the Court held that the 
New York State income tax law was valid when applied to the salary of an 
examining attorney for the Federal Home Owners’ Loan Corporation. 
This tax, said the Court, “is laid upon income which becomes the property 
of the taxpayer when received as compensation for his services; and the 
tax laid upon the privilege of receiving it is paid from his private funds 
and not from the funds of the government, either directly or indirectly.” 
The year before, in Helvering v. Gerhardt,2o the Court had overruled a 
number of earlier decisions and held that the national government could 
tax the salaries of state officers. In the Public Salary Act of 1939 Congress 
brought the salaries of state officers and employees within the Federal 
taxing area, and authorized the states to impose non-discriminatory taxes 
upon the salaries of officers and employees of the United States. The 
demise of the old practice of intergovernmental salary tax exemption finds 
few mourners. It was of no clear benefit to any government and it gave 
those receiving salaries for government services a privileged position. 

It is by no means improbable that intergovernmental taxation of the 
income from bonds will soon be a fact. The President has recommended 
that the federal government tax state and local securities, but Congress 
has not acted as yet. Since the Supreme Court has held that taxing the 
income from a bond is not the same thing as taxing the bond itself,-^ it is 

18 Dissenting in Panhandle Oil Co. v. Mississippi, 277 U.S. at 223 (1928). 

19 306 U.S. 466 (1939). 

20304 U.S. 405 (1938^ 

21 Hale V. State Board, 302 U.S, 95 (1937). 
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not unreasonable to assume that Congress might validly levy a tax on the 
income from state bonds. It is of course clear that Congress may tax the 
income from federal bonds, and may authorize the states to tax those in- 
comes. It is estimated that the abolition of such tax exemptions would 
yield revenues to the governments several times larger than the additional 
interest they would have to pay on their taxable securities. Furthermore, 
it is noted that a discontinuance of the practice of exemption would be 
eminently fair, since under the exemption plan our system of progressive 
taxation operates much more to the advantage of those with the large 
incomes than to those with small incomes.-- 

The national government taxes state activities which are of a non- 
governmental, or, to use the term generally employed, proprietary char- 
acter. The distinction between governmental and proprietary functions 
is not easy to draw. It is a judicial question. The courts have held that 
functions performed by such public agencies as the courts, the police, the 
schools, the hospitals, and the water departments are governmental in 
character. Such state and local functions the national government may 
not tax. The state liquor business, street railway systems, public wharfs, 
state owned banks, football spectacles in state educational institutions, 
and a number of other state enterprises are declared to be proprietary 
activities. These the national government may tax.-® On the other 
hand, the distinction is not made between governmental and proprietary 
activities of the national government. Because that government has no 
powers except those which are delegated to it by the Constitution, the 
Supreme Court holds that “its every action within its constitutional power 
is governmental action.” Consequently, a state may not, without the 
consent of Congress, tax a function of the national government even 
though Congress may tax state governments performing the same function. 
But the Court has held that states may tax the boats of a dredging com- 
pany engaged in the pursuance of a contract with the United States, the 
income which an individual receives from a contract with the United 
States, railroads holding federal charters, and holders of federal copy- 
rights and patents, to give only a partial list. These and similar taxes the 
states are permitted to impose because the burden of such taxation does 
not fall upon the United States.-® 

22 David Fellman, “Intergovernmental Taxation Today," Annals of the American 
Academy of Political and Social Science, January, 1940, pp. 36-37; Alfred G. Biiehler, 
“Discrimination in Federal Taxation of State and Local Government Securities," Am. Pol. 
Sci. Rev., April, 1942, 302-312. 

2a Fellman, op. cit., pp. 27-28. 

24 Graves v. New York, 306 U.S. 466 (1939); see also Pitman v. Hole, 308 U.S. 21 (1939). 

25 Fellman, op. cit., pp. 34-35. 



Intergovernmental Relatio7is 


49 


II. OBLIGATIONS OF THE NATIONAL GOVERNMENT 
TO THE STATES 

The national government is under some specific obligations to the 
states. Article IV, section 4, of the Constitution reads: “The United 
States shall guarantee to every state ... a republican form of govern- 
ment, and shall protect each of them against invasion, and on application 
of the legislature, or of the executive (when the legislature cannot be 
convened), against domestic violence.'' 

The guaranty of the republican form of government. The Constitu- 
tion nowhere defines what is meant by the republican form of govern- 
ment. Undoubtedly, the framers were sure that the state governments as 
they were constituted in 1787 were republican. It is also certain that 
Congress, by her acceptance of the constitutions of the new states, recog- 
nized them as having the essential features of republicanism. Republican 
government is thus understood to be a government in which a substantial 
body of the people have the right to choose their representatives and, in 
American practice, the right directly or indirectly to choose their execu- 
tive.-^ 

Who APPLIES THE TEST FOR REPUBLICANISM? As the Constitution fails to 
define republican government, so it fails to specify what branch of the 
national government shall apply the republican test to a state's political 
institutions. Applying the test is rather obviously a political matter and, 
therefore, a power wdiich naturally belongs to the political arms of the 
government^ — Congress and the President. Congress, through its power 
to admit new states and by its authority to exclude representatives from its 
membership, is in the best position to determine whether a state is re- 
publican and to enforce its ideas as to what constitutes that type of govern- 
ment. The courts have taken this view, at least; and they accept as re- 
publican any and all state governments which are expressly or tacitly rec- 
ognized as such by Congress, or by the President acting under the authority 
of Congress and the Constitution. 

Examples of the application of the test, Rhode Island, continuing 
under her old colonial charter, had a very restricted suffrage, of which the 
more democratic element in the state complained incessantly, insisting 
upon a constitutional amendment to broaden the franchise. Invariably 
blocked by the legal voters of the state, who constituted a relatively small 
group of the population, the reformers took matters into their own hands 
and in 1841, under the leadership of Thomas Dorr, established a compet- 
ing “state government” along more democratic lines. Upon an appeal of 
the regular authorities of the state, President Tyler took steps to put down 

26 J. M. Mathews, The American Constitutional System (1940 ed.), pp. 57-63; W. W. 
Willoughby, Principles of the Constitutional Law of the United States (1930 ed.), Ch. XL 

27 Willoughby, op. cit., pp. 139-140. 
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Dorr’s rebellion, and his irregular governnient then collapsed. In the 
course of time, the question as to which government of Rhode Island was 
republican in form came before the Supreme Court. The Court held 
that it was bound to accept the. acts of the political departments of the 
national government as conclusive on that question, and that the Presi- 
dent’s action in assisting the regular authorities in the state was a recogni- 
tion of their government as the republican government.^® 

A very interesting case arose over whether Oregon’s initiative and refer- 
endum laws violated the principles of republican government. Some 
alleged that republican government w^as representative government, and 
that laws enacted directly by popular vote were therefore in violation of 
the republican guaranty of the Constitution. The Court held again that 
the question was political in character, and dismissed the case for want of 
jurisdiction. The Court indicated, however, that Congress, in admitting 
representatives from the state, tacitly affirmed that the initiative and refer- 
endum did not contravene republican principles.^^ 

States protected from invasion and domestic violence. Closely con- 
nected with the guaranty of the republican form of government in the 
states is the guaranty that the national government shall protect the states 
against invasion and domestic violence. There is no difficulty in inter- 
preting the meaning of this obligation with regard to invasion; for an in- 
vasion of a state by a foreign army would be at the same time an invasion of 
the United States, and there is no question of the right and duty of the 
national government to resist such an attack. But when the internal 
order of a state is disturbed by rebellion or riot, the obligation of the 
central government is not so clear. The Constitution says that aid shall 
be extended to the states when the state authorities request it. This was 
done in the Rhode Island case noted above. If, howevei% the President 
feels that the state is capable of maintaining order and that it makes a 
request for national intervention because of timidity or for political rea- 
sons, he may refuse to send aid. For some such reasons. President Hard- 
ing at first hesitated to accede to the request of West Virginia for federal 
support in reducing disorders incident to the coal strike in that state. On 
the other hand, when domestic disturbances in a state reach such propor- 
tions that the national property is in danger or the national services are 
interrupted, the President may send federal troops to the scene of the 
disorder, even against the protest of state authorities, as President Cleve- 
land did in 1894 on the occasion of the great railway strike in the Chicago 
vicinity. 

28 Luther v. Borden, 7 Howard 1 (1849). 
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III. INTERSTATE RELATIONS 

The states, when acting within their spheres of government, are, in a 
legal sense, foreign to one another except where the Constitution of the 
United States specifies to the contrary. It is true that foreign countries 
co-operate to a considerable extent under the rules of international law, 
but, in four important particulars, the Constitution establishes a much 
closer relationship among the states than is to be found between foreign 
states. These relate to public acts, privileges of citizens, extradition, and 
the settlement of controversies. 

Full faith and credit clause. In the first place, “full faith and credit 
shall be given in each state to the public acts, records, and judicial pro- 
ceedings of every other state. “ In colonial times, one colony treated 
the judgments of the courts of another as foreign judgments, allowing 
them to be re-examined on their merits and to be impeached for fraud or 
prejudice. This sort of procedure operated as a considerable handicap 
upon intercolonial relations; and the men who drew up the Articles of 
Confederation, as well as those who drafted the Constitution, inserted the 
provision quoted above in order to establish more satisfactory legal rela- 
tionships among the new states. 

Its meaning. The “full faith and credit” clause does not require the 
courts of one state to enforce the penal laws of another. It applies only 
to civil matters. Records of deeds, wills, contracts, legislative acts, and 
judicial proceedings, when properly authenticated, must be given the 
same force in every other state that they have in the state in which they 
were made. For example, a will is made in Oregon. It may happen, 
through change in residence of the testator, that the will is probated in 
South Carolina. Now the laws of South Carolina with respect to wills 
probably differ from the laws of Oregon. That does not matter. The 
courts of South Carolina must accept the will — ^give it “full faith and 
credit” — made in accordance with Oregon law. A more significant exam- 
ple is that of a judicial proceeding. A local merchant sells a fellow towns- 
man an automobile. Failing to receive his payments, the dealer sues the 
buyer in a local court and recovers judgment against him. Before the 
judgment is satisfied, the buyer goes to another state, taking his property 
with him. It is not necessary for the merchant to bring suit against him 
again. All he has to do is to show the courts in the state to which the 
buyer has moved that he has an unsatisfied judgment against the buyer in 
the original state. If the court of the original state had jurisdiction and if 
the records sent from it are authentic, the court in the second state will 
order the judgment against the buyer carried out. In no case may the 

30 Burdick, op. cit., Chs. XXIII-XXV; W. F. Dodd, Cases on Constitutional Law (1941). 
367-389; Mathews, op. cit., Ch. VI; Willoughby, op. cit., Chs. XIII-XV. 
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courts of the secciid state re-examine the original judgment on its merits, 
or on the ground of fraud in obtaining it. Even if the laws of the two 
states differ on the subject of the litigation, the second state must, never- 
theless, enforce the judgment obtained in the first.^^ 

Full faith and credit and divorce. It is notorious that the validity of 
divorces granted by some states has been questioned in other states. In 
view of the “full faith and credit’' i-equirement, how may states refuse to 
recognize divorces decreed by sister commonwealths? Until recently a 
state could refuse to honor the divorce granted by another if the second 
state did not have jurisdiction over both the parties or if the defendant in 
the case did not have proper notice. The public was not infrequently 
treated with a comic, sometimes tragic, spectacle of persons who were 
divorced in one state and still married in another. In 1940 the Nevada 
divorce mill granted decrees to a man and a woman from North Carolina 
who had stopped for six weeks in a Nevada auto camp to qualify for 
domicile. The couple were then married in Nevada. Returning to 
North Carolina, where the former spouse of each resided, they were con- 
victed of bigamous cohabitation and sentenced to jail. In 1942 the Su- 
preme Court of the United States set aside their conviction and held that 
a decree of divorce, granted by a state to one who is hoira fide domiciled 
therein, is binding upon the courts of other states, including the state in 
which the marriage was performed and where the other party to the mar- 
riage was still domiciled when the divorce was decreed.^'^ This decision 
overruled one of thirty-seven years standing and seems to have gone a 
long way toward compelling strait-laced states to accept the divorce de- 
crees of more tolerant ones. In other words, such decrees no less than 
other judgments must now be given “full faith and credit.” 

The privileges and immunities clause. The second particular in which 
the Constitution brings about a much closer relationship among the sev- 
eral states than is found among foreign states, is expressed in the provi- 
sion that “the citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states.” The importance of pre- 
venting unjust and arbitrary discriminations by the states to the advan- 
tage of their own citizens and against citizens of other states was recog- 
nized from the first; for the Articles of Confederation contained a provision 
similar to that just quoted. 

Its meaning. The object of the clause is to place the “citizens of each 
state upon the same footing with citizens of other states, so far as the ad- 
vantages resulting from citizenship in those states are concerned. It re- 
lieves them from the disabilities of alienage in other states; it inhibits dis- 
aiminating legislation against them by other states; it gives them the 

S2 Mathews, op. cit., pp. 70-72. 

88 Williams v. North Carolina, 317 U.S. 287. 

S4 Art IV, sec. 2. 
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right of free ingress into other states, and egress from them; it insures to 
them in other states the same freedom possessed by the citizens of those 
states in the acquisition and enjoyment of property and in the pursuit of 
happiness; and it secures to them in other states the equal protection of 
their laws. It has been justly said that no provision in the Constitution 
has tended so strongly to constitute the citizens of the United States one 
people as this.” The provision does not mean, of course, that a citizen 
of Washington who goes to Oregon carries the laws of Washington along 
with him; but that when he is in Oregon he must be treated by that State 
as it treats its own citizens,®® and we shall presently find that even this is 
subject to certain modifications. 

Illustrations: j. Invalid discruninations, Maryland passed a law re- 
quiring persons not permanent residents of the state to take out licenses 
for the sale of goods. In declaring the law invalid the Court said: ‘‘The 
defendants might lawfully sell . . . any goods which the permanent resi- 
dents of the state might sell . . . without being subjected to any higher 
tax or excise than exacted by law of such permanent residents.” Not 
only may a state not require a special license tax for the sale of goods by 
nonresidents, but such nonresidents may not be taxed on their general 
property in the state except as permanent residents of the state are taxed. 
Again, if a state permits its citizens to act as trustees of property within 
the state, it must extend the same privilege to nonresidents. In like man- 
ner, statutes which confine to residents the right to take property by will 
are invalid.®® 

2. Valid diserminations. Various types of discrimination are, how- 
ever, permitted. Said the Court in Blake v. McClung: “There are privi- 
leges that may be accorded by a state to its own people, in which citizens 
of other states may not participate, except in conformity to such reason- 
able regulations as may be established by the state. For instance, a state 
cannot forbid citizens of other states from suing in its courts, that right be- 
ing enjoyed by its own people; but it may require a nonresident, although 
a citizen of another state, to give bond for costs, although such bond be 
not required of a resident. . . . So, a state may, by rule uniform in its 
operation as to citizens of the several states, require residence within its 
limits for a given time before a citizen of another state, who becomes a 
resident thereof, shall exercise the right of suffrage or become eligible for 
office.” 

Concerning common property. It has never been held that a state must 
allow the citizens of other states to share the common property of its 

SJ* Paul V. Virginia, 8 Wall. 168 (1869). 

36 Neither aliens nor corporations reap any advantage from the clause under discussion, 
for neither are citizens. 

37 Ward V. Maryland, 12 Wall. 418 (1871). 

38 J. p. Hall, Cases on Constitutional Law ^1926 ed.), pp. 204, 205, notes. 

39 172 U.S. 239 (1898). 
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citizens. ]More than a century ago, New Jersey passed a law forbidding 
any person not a resident of the state from gathering oysters therein. 
This was upheld on the ground that the state was exercising ordinary- 
property rights.^^^ The same rule is applied with regard to wild game, fish, 
and common grazing land. By the same principle, students who are not 
permanent residents of a state are usually charged higher fees in public 
institutions of learning, such institutions being the common property of 
the people of the state. It might be argued also that a state could charge 
nonresidents more for the use of property connected with its courts and 
police pi'otection; ,but these are such essential functions of government 
that discriminating rates in respect to them would doubtless be held to 
violate the privileges and immunities clause.^^ 

Concerning professions and occupations, A citizen of one state may 
not claim an unrestricted right to practice his profession or engage in his 
occupation in another state, if it can be shown that residence in the state 
or residence for a certain period better qualifies him for following such 
profession or occupation in the state. Lawyers, being officers of the 
courts, in a technical sense at least, are reasonably required to be residents 
of the state.^- A Nevada statute restricted the practice of medicine in 
the state to regular graduates in medicine and to those who had practiced 
in the state for ten years next preceding the enactment of the statute. It 
was contended by counsel for a Dr. Spinney, who had violated this statute, 
that ten years of practice in any other state was just as good experience as 
practice for that length of time in Nevada, and that the statute was, there- 
fore, unreasonable. The court sustained the statute on the ground that 
different types of diseases and vocations in the several states rendered ex- 
perience gained in medical practice in other states less valuable than ex- 
perience gained in Nevada.^® Statutes imposing somewhat similar re- 
strictions upon the practice of dentistry and requiring bankers to be resi- 
dents of the state have been upheld. States commonly require the pro- 
prietors of saloons to be residents.^^ These and similar regulations .re- 
specting various callings which have to do with the safety, health, and 
vital interests of citizens are permitted because the states would be under 
great difficulties in controlling nonresidents or in learning essential facts 
about newcomers seeking to engage in those callings. 

In final analysis, then, the privileges and immunities guaranties of the 
Constitution “forbid only such legislation affecting citizens of the respec- 
tive states as will substantially or practically put a citizen of one state in a 
condition of alienage when he is within or when he removes to another 
state, or when asserting in another state the rights that commonly apper- 

40 Corfield v. Coryell, 4 Wash. C.C. 371 (1825). 

41 J. P. Hall, Qonstitutional Law (1910), p. 339. 

42 /Hd., p. 341. 

43 Ex parte Spinney, 10 Nev. 323 (1875). 

44 J. p. Hall, Cases on Constitutional Law (1926 ed.), p. 212, note. 
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tain to those who are part of the political community known as the people 
of the United States.” 

Interstate rendition. A third particular in which the states are brought 
a little closer together than are foreign states is in the matter of handling 
fugitives from justice. The nations commonly regulate the extradition 
of fugitives by treaty agreement. Our Constitution provides that, “a per- 
son charged in any state with treason, felony, or other crime, who shall 
flee from justice and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up to be 
removed to the state having jurisdiction of the crime.” Thus the inter- 
national practice of extradition is made constitutional law in the Ameri- 
can states. As between our states, it is commonly referred to as “interstate 
rendition.” 

The rendition process. The process of rendition is regulated by an 
act of Congress which is supplemented by local statutes in most states. It 
operates about as follows; The crime of robbery is committed in Mary- 
land and the person alleged to have committed the crime flees to New 
York. His whereabouts having become known to Maryland authorities, 
the Governor of Maryland notifies the Governor of New York, who causes 
the arrest of the alleged fugitive. The Governor of Maryland must pre- 
sent to the chief executive of New York a certified copy of the indictment 
or affidavit charging the person demanded with having committed the 
crime of robbery in Maryland. If the Governor of New York (assisted, 
of course, by his legal advisers) is satisfied with the regularity of these pa- 
pers, and if it appears that the individual demanded is actually a fugitive 
from Maryland justice, he will have him surrendered to an officer of the 
State of Maryland, to be carried back to that state for trial.'^'^ 

Rendition not compulsory. Ordinarily the requisitions are honored 
and the process of rendition works smoothly, but in no case may a gov- 
ernor be compelled to comply with a demand for an alleged fugitive. 
Speaking of the rendition clause of the Constitution and of the act of 
Congress relating to it. Chief Justice Taney said: “Looking to the subject- 
matter of this law, and the relations which the United States and the sev- 
eral states bear to each other, the Court is of opinion the words ‘it shall be 
the duty’ were not used as mandatory and compulsory, but as declaratory 
of the moral duty which this command created, when Congress had pro- 
vided the mode of carrying it into execution. The act does not provide 
any means to compel the execution of this duty, nor inflict any punish- 
ment for neglect or refusal on the part of the executive of the state; nor is 

45 Blake v. McClung, 172 U.S. 239 (1898). 

46 Art. IV, sec. 2, cl. 2. 

47 Roberts v. Reilly, 116 U.S. 80 (1885). Once back in Maryland, the accused may be 
tried for crime other than that specified in the request for his rendition. Furthermore, 
he has no redress, even if he has been kidnapped and returned without lawful authority. 
(Willoughby, op. cit., p. 173). 
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there any clause or provision in the Constitution which arms the govern- 
ment of the United States with this power. Indeed, such a power would 
place every state under the control and dominion of the General Govern- 
ment, even in the administration of its internal concerns and reserved 
rights.'' 

Cases of noncompliance: /. Unreasonable delay in niakmg the requisi- 
iion. There are several types of cases in which, on more or less justifiable 
grounds, a governor has refused to comply with a requisition from the gov- 
ernor of another state. A Mr. Wurtsbaugh, for many years a resident of 
Iowa, was wanted in Kentucky, where he was alleged to have committed 
the crime of bigamy eighteen years before. The Attorney General of 
Iowa, in advising the Governor, not to comply with the requisition of the. 
Governor of Kentucky, said: “It is repugnant to every sense of justice to 
say that where a person leaves a state in the ordinary course of affairs with- 
out any attempt of concealment, and for eighteen years lives an upright 
life, he may be arrested and returned to the state where the crime is claimed 
to have been committed eighteen years before, to be put on trial for that 
offense, unless he is charged with murder or treason. ... If the authori- 
ties of Kentucky desired to try Mr. Wurtsbaugh for the offense of bigamy, 
an application for his return to that State should have been made with 
reasonable promptness after the offense was committed. Under all the 
circumstances of this case, I am of the opinion that Wurtsbaugh cannot 
now be held to be a fugitive from justice under the provisions of the Fed- 
eral Constitution." 

2. Fear that fair trial will not be granted. Governors have also refused 
to honor requisitions from chief executives of other states in cases in which 
it was felt that the fugitives would not be given a fair trial if delivered up. 
For this reason, in 1918, Governor McCall of Massachusetts failed to com- 
ply with the request of the West Virginia authorities for a Negro alleged 
to have committed a crime in the latter state. This was, of course, a great 
affront to West Virginia; but, as we have learned, a decision like Governor 
McCalFs is final. 

West Virginians may have found some comfort in the letter of Governor 
(Mrs.) Ferguson of Texas to Governor Fuller of Massachusetts, in which 
she refused to deliver up A. P. Russell, wanted in Massachusetts for wife 
desertion. “I have many precedents, either right or wrong," she wrote, 
“blit the most vivid to my memory of them all is the action of a Governor 
of Massachusetts a short time ago in refusing to honor the requisition of 
Governor John J. Cornwell of West Virginia for the interstate rendition 

48 Kentucky v. Dennison, 24 How. 66 (i860). 

49 Governor Cullom of Illinois once refused to honor a requisition for two men wanted 
in Pennsylvania for murder. His chief reason for refusal was that they had lived in Illinois 
for fourteen. years as respectable citizens. R. L. Mott, Materials Jllustrative of American 
Gowrnmenf (1925), p. 48. 

50 C. A. Beard, Readings in American Government and Politics (1913), p. 149. 
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of a Negro charged with a felony in West Virginia, who sought a haven of 
safety in your state and found it.” 

5. Political reasons. In international practice, extradition is commonly 
refused where an alleged fugitive is wanted for a political offense, such as 
participating in a rebellion. It would seem that the American states may 
^PP^y same principle in connection with crimes associated with poli- 
tics. When former Governor Taylor of Kentucky was indicted in that 
state for pai'ticipation in the murder of Governor Goebel, he took refuge 
in Indiana and the chief executive of that state would not deliver him to 
the Kentucky authorities. 

Controversies between states. The fourth constitutional provision that 
brings the states into a closer degree of relationship than is enjoyed by 
foreign powers is that clause which calls for judicial settlement of inter- 
state controversies. Sovereign states such as the United States and Great 
Britain may not sue each other unless both parties consent. Where they 
are unwilling to submit their differences to an international court, they 
may exhaust the arts of diplomacy and risk the force of arms in reaching 
a settlement. The states of the United States are forbidden to make war. 
They must settle all of their disputes by agreement or judicial means. 
While many interstate disputes are settled by agreements between the 
states, the great majority of the more serious differences are brought to a 
solution through the operation of that incalculably valuable provision of 
the Constitution which extends the judicial power of the United States 
to controversies between the states. 

Illustrations. In a number of cases, the Supreme Court of the United 
States has been called upon to settle boundary disputes between the states. 
Many cases of other types have been similarly adjudicated. Missouri sued 
Illinois when the Sanitary District of Chicago, acting under state authority, 
constructed a drainage canal which carried sewage to the Mississippi, thus 
polluting the water supply for inhabitants of Missouri.^- Some years 
ago, Colorado took so much water from the Arkansas River for irrigation 
purposes that Kansas felt deprived of her share, and the Supreme Court 
upheld the right of Kansas to sue Colorado.®® "When West Virginia 
came into the Union, she agreed to pay a fair part of the debt of Virginia 
as it stood January 1, 1861. It was necessary for Virginia to institute a 
number of suits in the courts of the United States before West Virginia 
would make a settlement. This long-standing controversy over some 
$12,000,000 illustrates not only the importance of cases settled by judicial 
means, but also the rare tact and good judgment exercised by the Court in 
deciding such cases.®^ A recent case which aroused considerable interest 

51 J. M. Mathews and C. A. Berdahl, Documents and Readings in American Govern- 
ment (1940 ed.), p. 102. 

• 52 180 U.S. 208 (1901) and 200 U.S. 496 (1906). 

53 185 U.S. 125 (1902) and 206 U.S. 46 (1907). 

54246 U.S.565 (19*8)- 
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was Arizona’s unsuccessful attempt to secure a Court injunction to prevent 
California, certain other states, and the Secretary of the Interior from 
carrying out the Boulder Dam project.®® 

IV. FEDERAL AID TO THE STATES 

The topic now to be briefly discussed differs materially from the pre- 
ceding ones. They were primarily legal and political in character. The 
present one, federal aid, has its legal and political aspects, to be sure; 
but its economic and social bearings are of much greater significance. 
Here we find the nation and the states co-operating in various govern- 
mental functions, and we find the lines which divide national and state 
activities a trifle dim in some cases. Federal aid to the states is not a new 
adventure in our system of government; but in recent decades it has in- 
creased both in amount and kind. The states are now required to “match 
the federal dollar/' and, at the same time, federal control over the func- 
tions for which the money is appropriated has increased. It presents an 
interesting problem in intergovernmental relationships. 

Aid without strings attached. Earlier federal aid to the states was 
usually in the form of land grants, w^hich were received subject only to 
the understanding that they wexe to be used for specified purposes. This 
system had its origin in 1785, when the old Congress of the Confederation 
decreed that certain lands of the Northwest Territory should be set aside 
for public schools. When Ohio was admitted to the Union in 1802, Con- 
gress granted one section of land in each township for schools, a practice 
which was continued for states admitted thereafter. From 1848 to 1894, 
two sections were granted; after 1894, four sections. Higher education 
also received assistance, the common practice until 1889 being to grant to 
each newly admitted state at least two townships for a university. States 
were also given lands for their seats of government, for building canals, 
for the stimulation of railroad construction, and for other purposes. 

But these early grants contained no stipulations as to the minimum 
price the states should receive for the lands, nor were directions given for 
the administration of the funds thus acquired. The result was that the 
state authorities did as they pleased; and what most of them pleased to do 
causes us to deplore the lack of foresight, to put it mildly, of the rugged 
individuals who sat in high places a few generations ago. Often the land 
was sold at rates so low that the suspicion of corruption was persistent. 
The best that can be said is that it was parted with light-heartedly and 
with the unjustified optimism that there would always be more. About 

65 28$ U.S. 423 (1931)- 
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seventy years ago, when much of th^ loss had already occurred, Congress 
fixed a minimum price at which land grants might be sold, and from time 
to time has added more restrictions respecting sale and the administration 
of funds received. 

Aid with supervision. As just noted, supervision of the type of grant 
mentioned above came too late to conserve the grant in most states. A 
new policy of “locking the stable before the horse was stolen” had its incep- 
tion with the far-reaching Morrill Act of 1862, by which each state received 
30,000 acres of land for each of its senators and representatives in Con- 
gress — such lands to be used for the establishment of colleges in which 
agriculture, mechanic arts, and other subjects should be taught. Safe- 
guards in the use of the lands were few and ineffective as measured by 
present standards of federal regulation of subsidies to the states, but a 
beginning was made. While failing to fix a minimum price at which land 
might be sold, Congress did establish requirements respecting the invest- 
ing of the money obtained from sales and stipulated that the principal 
should not be expended. Another important provision prohibited the 
use of any of the money for college buildings, building construction being 
fixed as the obligation of the states. Here we see the beginning of the 
principle that a state, in order to receive federal aid, must itself assume a 
financial obligation. 

The Second Morrill Act (1890) provided cash appropriations for the 
land-grant colleges. Appropriations under this and a recent act now 
amount to about 1 100,000 annually for each state. Expenditure of any of 
this money for buildings is prohibited as in the original act. But the 
most important feature of the act of 1890 is that the Secretary of the In- 
terior may withhold the allotment from any state which does not fulfill 
its obligations under the act. At this point we see the introduction of the 
now very familiar and very powerful means of federal supervision. It 
was easy for the states to forget their right of freedom from federal inter- 
ference in their local affairs and accept the supervision, when the kindly 
central government approached them “with its hand in its pocket.” 
Three years prior to the passage of the Second Morrill Act, Congress pro- 
vided in the Hatch Act for cash contributions to the states and territories, 
the funds to be used for agricultural experiment stations. Under this 
act and later supplementary acts, particularly the Purnell Act of 1925, 
each state and territory now receives an anpual appropriation averaging 
approximately 1135,000 for experiment stations established in connection 
with the agricultural colleges. Although no adequate means of fedei'al 
supervision of the expenditure of funds was provided for in the original 
grant, federal authority in this direction was considerably strengthened by 
an act of 1906. 

Aid on the fifty-fifty basis plus federal supervision. The Weeks Act of 
1911 marks the beginning of a third system of federal aid. In making 
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funds available for the use of the states in the protection of forested water- 
sheds of navigable streams, Congress provided not only that no state should 
have funds until it had established a system of fire protection approved 
by the Secretary of Agriculture, but also that no federal aid would he 
forthcoming unless the state matched the federal appropriation. These 
principles, with some relaxation in the “match the federal dollar*’ re- 
quirement, have guided the grants to the states. Just how much of the 
total federal appropriation for fire protection any state might have was to 
be determined by its needs as the Secretary of Agriculture might see therh. 
A later act (1924) authorized a federal subsidy for fire protection on forest 
lands w’-hether watersheds of navigable streams or not, thus abandoning 
any pretense of making such grants under the commerce power. All the 
funds are expended under the direction of state officials; but federal in- 
spectors audit accounts, give encouragement and advice, and issue such 
warnings as may be necessar)^ to keep the state standards at a satisfactory 
minimum. The Federal Highway Act of igi6 has led to very large 
annual expenditures for roads. The states must match the federal dollar, 
and they must construct roads according to standards approved by federal 
authority in order to receive their allotments. The money is apportioned 
among the states according to population, area, and road mileage, each 
being weighted one third. The amount of this subsidy now averages 
more than 1 100, 000,000 a year. On the same general basis of one-half cost 
and federal supervision, the states now receive about 165,000,000 per an- 
num for national guard units (less since the guard has been mustered into 
national service); $20,000,000 for vocational education and much larger 
special grants for vocational training for defense workers; and some 
$18,000,000 for agricultural extension work. 

During the last decade, federal aid to the states has increased both in 
the amounts appropriated for specific purposes and in the number of 
purposes for which aid is granted. Of particular significance are the 
grants for social security, first eflEective in 1936 and supported by federal 
grants of more than $400,000,000 in 194^. And this is not the full story; 
authorities tell us that these grants will grow increasingly larger. No 
longer do the highways get the lion’s share. They are crowded out of 
first place by the needs of the aged, the orphans, and the sick.^^ 

Probable future of federal aid. Federal aid has been opposed on various 
grounds: that the wealthy states pay much more in taxes to support the 
system than they receive back in grants-in-aid; that it brings the federal 
government into state and local affairs, thus encroaching upon the rights 
of the states; that it stifles local initiative. Students of the subject are 

S 7 Federal grants to the states for 1941 may be grouped as follows: agriculture, I24,- 
800,000; education, $87,974,000; employment security, $65,672,000; health, $24,577,000: 
public assistance, $331,171,000; highways, $168,311,000; W.P.A., $34,206,000. State Govern- 
mentf August, 1942, inside back cover. 
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not particularly impressed with these objections, and, as a matter of fact, 
one hears them brought forward but seldom in these times. Opposition 
to specific grants remains, but the dire prophecies of the speedy end of 
state sovereignty via the federal grant route are seldom heard. In view 
of the fact that the grants-in-aid appropriations now run to such a large 
figure (although it is not a large fraction of the total federal appropria- 
tions and is much smaller than the total of state grants to local govern- 
ments) and considering that there is every indication of the continued use 
and expansion of the grant-in-aid system, it is appropriate to list some of 
the problems it raises. Professor Joseph P. Harris gives us an illuminat- 
ing discussion of some of these problems. In summary, they are: 

1. States appropriate money for particular services in order to get the 
“free” federal money, with the result that other state services, services for 
which no federal grants are made, may suffer for lack of funds. It is 
suggested that this condition might be avoided by the granting of federal 
aid to most of the more expensive state functions. This need not increase 
the total amount granted to the states. 

2. Little attempt has been made to determine in a scientific manner the 
amount the federal authority should appropriate for each aided function. 
The result has been that pressure groups have had an undue influence 
over Congress in the matter of particular appropriations. It is essential 
that there be assembled factual data^ of the need for each aided service 
throughout the country. 

3. The method of distribution of federal aid among the states needs 
more careful attention. Distribution on the basis of population is a very 
poor basis for apportionment. The method of distribution of highway 
grants, based in equal proportion upon population, area, and mileage of 
post roads, approximates a scientific approach, while a still more accepta- 
ble method, that of distributing a part of the money for forestry aid upon 
the basis of what adequate protection would cost in each state, is followed 
by the United States Forest Service. 

4. Reasonable standards of administration are not maintained by the 
simple expedient of requiring the states to pay half, or a lesser part, of the 
cost of the aided function. The federal authorities should insist upon 
nonpolitical administration in the states, professional standards and tech- 
niques, and other features of efficient administration.^s 

Government by co-operation. As we think back over federal-state and 
interstate relations, it should become clear that there is a great deal of co- 
operation between governments. Some of it is i-equired by the Constitu- 
tion and laws, but much of it is voluntary. Certainly, if the voluntary 
element were removed, our Union could soon be appropriately styled the 
dis-United States. The federal grants to the states have been discussed 

58 Joseph P. Harris, “The Future of Federal Grants-in-Aid,” Annals of the American 
Academy of Political and Social Science, January, 1940, pp. 14-26. 
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as outstanding examples of federal-state co-operation. From among many 
other examples a few are selected. The first Congress under the Consti- 
tution, although it had the power to regulate pilots, simply adopted the 
existing state laws on pilotage, acting upon the very sound principle that 
the states were more competent to cope with local conditions. In 1913, 
in deference to the dry states, Congress prohibited the shipment of liquor 
into their borders. In matters over which national standards are desir- 
able, the states often adopt a national law or regulation. A majority of 
the states have found it advantageous to require all airplanes and pilots 
operating within their jurisdiction to possess federal licenses. State and 
federal law-enforcement officers co-operate in making arrests. In this con- 
nection it should be stated that the Federal Bureau of Investigation with 
its experts and their collection of fingerprints and other criminal identifi- 
cation records is of invaluable aid to local officers. State courts enforce 
certain types of federal law and federal courts apply state laws in particu- 
lar cases. In general administration the two governments often work to- 
gether, as in public health, vocational rehabilitation, agricultural exten- 
sion, and employment services.®^ Perhaps the most significant illustration 
of such co-operation is the administration of the Federal Social Security 
Act of 1935, the provisions of which are outlined in a later chapter of this 
volume. While there is a notable absence of '‘team work” between the 
national government and the states in some activities, particularly in the 
matter of taxation, on the whole it may be said that the advantages of co- 
operation are recognized and applied in an encouraging number of in- 
stances. 

Interstate co-opei^ation has also made some progress, but it has been 
slow. As long ago as 1892 the American Bar Association started a move- 
ment for uniform state laws, and the National Conference of Commission- 
ers on Uniform State Laws was created. The commissioners have drafted 
some fifty model statutes to date; but the discouraging feature is that not 
many of them have been adopted by a majority of the states. In the mat- 
ter of admission to certain professions, such as medicine and law, many 
states now recognize one another's certificates of admission — a matter of 
concern to a relatively small group, to be sure, but indicative of a desirable 
spirit of co-operation. The Conference of Governors had its inception in 
1908. Designed to consider such matters as uniform laws, taxation, and 
the appropriate sphere of state government, its annual meetings have 
turned out to be little more than polite speechmaking parties. The gov- 
ernors change too frequently and the Conference has made no adequate 
provision for a permanent staff of experts, secretaries and research men 
without whom no political body can hope to distinguish itself. Among 
the organizations of recent origin which give promise of developing inter- 
state co-operation may be mentioned the American Legislators' Association 
59 Mathews, American State Government (1954 ed.), Ch. HI. 
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(1925), the Interstate Commission on Conflicting Taxation (1933), and the 
Interstate Commission on Crime (1935)* The Council of State Govern- 
ments seeks to develop co-ordination and co-operation between groups of 
states and the forty-eight states. It compiles information for various inter- 
state agencies, and serves as the official clearing house for several of them.®® 

The future of the states. For some years, but particularly during the 
last dozen, some very distinguished authorities have questioned the ca- 
pacity of the states to discharge the functions for which our governmental 
system makes them responsible.®^ Their proposals vary somewhat, but 
in general it may be said that their idea is that the states should give way 
to “regions,” as a New England Region, a Pacific Northwest Region. 
Some propose that the great metropolitan areas, often spreading into sev- 
eral states, be cut away from state authorities and established as city-states. 
It is a fact that present state boundaries do not conform in many cases to 
economic organization, political interest, social custom, and so on. It is 
also a fact that the states have come to lean more and more heavily upon 
the national government, particularly for money. Professor Charles E. 
Merriam is probably right when he says that the states have been singu- 
larly ill-equipped and ill-qualified to serve as guides and guardians to the 
metropolitan areas. Regionalism which is suggested to supplant or par- 
tially supplant the states is nothing new^ It existed in Italy under the 
Romans, in Manchuria under the Chinese, and the United States govern- 
ment makes extensive use of administrative districts of varying sizes for 
its Federal Reserve Banks, its internal revenue collection, its Home Own- 
ers’ Loan Corporation, its Food and Drug Administration, and its scores 
of other services. The advocates of regionalism would carry this prin- 
ciple much further, divesting the states of all or nearly all of their powers, 
and transferring them to the regions. It may be that we are coming to 
some such arrangement. But there are many obstacles in the way. Just 
where are the boundaries of the regions to be drawn? How can the people 
be persuaded to accept them after they have been drawn? The states have 
not been conspicuously successful as units of government, but the people 
in them still have civic cohesion, state pride, and many other sentiments 
which are likely to obstruct the proposal of the regionalists. We may 
expect to see more of the sort of regionalism we are now experiencing 
under the national administration; we may have more regionalism under 
interstate co-operation; but regionalism which envisages the abolition of 
the states, or anything approximating it, is largely a dream — although it 
might come true. 

60 W. B. Graves, Uniform State Action (1934); State Government, the monthly publica- 
tion of the American Legislators’ Association, gives a large part of its space to the prob- 
lem of interstate co-operation. 

61 On this topic see W. Y. Elliott, The Need for Constitutional Reform (i 935 )J 
Graves, “The Future of the American States,” Am. Pol. Set. Rev. (1936), XXX, 24-50; 
C. E. Merriam, “Metropolitan Regions,” University (of Chicago) Record, April, 1928. 
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V. GOVERNMENT OF THE TERRITORIES 

One other topic may be appropriately considered in this chapter — the 
territories of the United States. Under the power to carry on war and 
make treaties, the United States has ample authority to acquire territory. 
The Constitution gives Congress full authority to govern such possessions 
through the provision that it “shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other property 
belonging to the United States.” Vast areas of our continental Repub- 
lic were acquired by war and treaties, and, with the admission of the 
forty-eighth state to the Union in 1912, the last territorial government in 
the continental United States disappeared. Beginning with the purchase 
of Alaska in 1867, lands beyond the sea have been acquired, lands which 
are still governed as territories. Besides Alaska, the territories and the 
dates of acquisition are as follows: Hawaii, the Philippines, Porto Rico, 
and Guam (1898); Tutuila (1899); Panama Canal Zone (1904); Virgin 
Islands (1917); and several small islands in the Pacific Ocean acquired by 
discovery and occupation at various times. 

The Constitution in the territories. Does the Constitution of the United 
States apply in its entirety to the territories? Does it “follow the flag”? 
Many of its provisions show in clear terms that they apply only to national 
and state relationships. But what of the provision respecting trial by 
jury, and other provisions designed to protect persons and property? For 
a long time, it was held that these applied in all territory governed by the 
United States. It was so understood in 1898 when we annexed territory 
in which the inhabitants were wholly unfamiliar with American institu- 
tions and in which some of the natives were only a short distance removed 
from savagery. Manifestly, indictment by grand jury, trial by jury, and 
certain other features of Anglo-Saxon legal procedure could not be made 
to operate among these peoples. What was to be done? The Supreme 
Court of the United States was equal to the emergency. In cases before 
it arising out of the annexations of 1898, the Court prepared the ground 
by ruling in effect that there were three “United States”: (1) that formed 
by the states of the Union; (2) the same plus the territory incorporated 
into the Union; and (3) the states of the Union, plus incorporated terri- 
tory, plus unincorporated territory, that is, territory which is under the 
jurisdiction of the United States but to which some provisions of the Con- 
stitution need not be applied. Upon the basis of these distinctions, it was 
held that mere procedural regulations such as indictment by grand jury 
and trial by jury did not bind Congress in establishing government for 

62 C. A. and Wm. Beard, T'he American Leviathan (1930), Ch. XXI; Mathews, of. cU,, 
Ch. XX; Willoughby, op. ciL, Chs. XXII-XXVIII. 

6» An. IV, sec. 3, d. g. 
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the unincorporated territories. It was held, however, that the funda- 
mental substantive provisions of the Constitution, such as the prohibition 
against taking property for public use without just compensation and de- 
priving an individual of life, liberty, or property without due process of 
law, did apply.®^ The decisions are not altogether convincing from the 
constitutional standpoint, but they have the merit of practicality. 

Territories with representative government. As previously stated, Con- 
gress has plenary powers to govern the territories. Congress may allow 
them local autonomy or not, as it sees fit. It has given all the more im- 
portant territories some form of representative government. By several 
acts, of which that of 1912 is most significant. Congress gave Alaska a terri- 
torial legislature of two houses, elected by citizens of the United States 
(Alaskans are such citizens) who are twenty-one years of age and who can 
read and write English. The legislature is authorized to exercise such 
powers as are not forbidden by the Constitution of the United States and 
Congress. Its acts are subject to veto by the governor, but this veto may 
be overridden by two-thirds majority. Congress may disallow a legislative 
act — exercise an absolute veto. The territorial governor and other ad- 
ministrative officers, judges, attorneys, and marshals are appointed by the 
President and the Senate for a term of four years. General administrative 
matters are under the supervision of several of the great departments in 
Washington, the Department of the Interior carrying the greater part of 
the responsibility. The only part the territory takes in the government of 
the United States is through its popularly elected delegate or commissioner, 
who sits in the House of Representatives at Washington. The part is 
extremely small, for the delegate has no vote. The Hawaiian territorial 
government need not detain us. It is the same in all essentials as that of 
Alaska. The same may be said concerning Porto Rico, although the 
President is given a little more direct hand in its government and consid- 
erable supervisory authority is lodged with the Department of War. Both 
Hawaiians and Porto Ricans are citizens of the United States. 

Coming to the Philippines, now temporarily under the military might 
of Japan, we still fail to find any essential differences between their former 
representative government and those of the other three territories. The 
Islands were allowed a popularly elected lower house in 1902; and by the 
Jones Act of 1916,. which provided for a general reorganization of the 
government, they were given an elected upper house. A few members of 
both houses, representing the non-Christian districts, were appointed by 
the Governor General. An interesting feature of the Philippine govern- 
ment was the Council of State, composed of six or seven high administra- 
tive officials and of the presiding officers and the majority floor leaders of 
the two legislative chambers. This was a purely advisory body and it was 

64 - Willoughby, op. cit., Ch. XXVII, and cases there cited. 
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not provided for in the organic law. It was nevertheless quite useful as a 
connecting link between the executive and legislative departments and a 
valuable institution in preparing the Islands for self-government. 

The question of Philippine independence. The only one of the terri- 
toiies discussed which has had any serious agitation for independence is 
the Philippines. This is quite natural, since we took over the Islands with 
the understanding that we were to prepare them for self-government and 
then set them free. The Jones Act (1916) announced that it was our pur- 
pose to withdraw as soon as a stable government could be established, and 
its liberal provisions respecting local autonomy were designed to hasten the 
establishment of such government. With the return of the Republicans 
to power in 1921, the Filipinos received a setback and it seemed that in- 
dependence was something to be achieved only in the very distant future, 
if at all. Appointed by President Coolidge to investigate in 1926, Col. 
C. A. Thompson advised against immediate independence on economic, 
political, and religious grounds, although he affirmed his belief in ultimate 
independence. Several years later, Secretary of War Hurley visited the 
Islands and made a similar recommendation against the granting of im- 
mediate independence. 

But before Hurley’s report was made, there came a surprising change 
in attitude on the part of many Americans. Surprise soon vanished, how- 
ever, when it was discovered that the changed attitude was based upon 
economic realities. Free trade which the Islands enjoyed with the United 
States was injuring American industries, particularly the sugar industry. 
Industries thus affected wanted independence granted so that our tariffs 
could be made operative against Philippine exports. Organized labor 
was also for independence; for Filipino immigration on the Pacific Coast 
was sufficient to produce a noticeable competition with American labor. 
Independence would mean that we could, with clear conscience, take steps 
to exclude Filipinos. We had always had spokesmen for Philippine in- 
dependence, but they stood on the grounds of political ethics. Now it 
was shown that there were some very earthy reasons for granting inde- 
pendence. 

It is therefore easy to understand why Congress (January, 1933) passed 
the independence bill. So strong had congressional sentiment for inde- 
pendence become that the vigorous veto of President Hoover was promptly 
overridden. But the terms of this bill were not satisfactory to the Fili- 
pinos and they rejected it. In March, 1934, Congress passed a new in- 
dependence bill, differing only in minor details from the first, but differing 
sufficiently to win for itself a unanimous vote in the Philippine legisla- 
ture. Under the provisions of this law, a Filipino convention drafted a 
constitution acceptable to the President of the United States and the 
Filipino people. In further conformity to the law they elected officers 
for their new government and the United States replaced the Governor 
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General with a High Commissioner whose powers are not particularly 
significant as compared with those of the former Governor General. This 
new government was inaugurated on November 15, 1935. During a ten 
year period beginning on that date the United States was gradually to 
withdraw her political and economic control of the Islands. In like man- 
ner, the Islands were gradually to lose their privileges, particularly trade 
privileges, which they had enjoyed as a part of the United States. What 
happened in 1941-1942 is common knowledge. The United States gave 
its pledge that the invader will be driven out and independence estab- 
lished. The loyalty of the Filipinos to the United States and their courage 
in defending their homeland should make the fulfillment of this pledge 
a prime obligation of the American people. 

Territories with unrepresentative government. We must say just a 
word about the other possessions of the United States. They enjoy very 
little local autonomy. The Virgin Islands are largely under the control 
of a governor and other officers appointed by the President and the Senate, 
although two legislative councils, some members appointed by the gover- 
nor and some elected by the citizens, have some share in legislative matters. 
These Islands have no territorial delegate in the House of Representatives. 
American citizenship was conferred upon the inhabitants by an act of 
1927. The Panama Canal Zone is under a governor chosen by the Presi- 
dent and the Senate. There is no legislative body in the Zone, and laws 
and ordinances are made by executive decree or by Congress. This form 
of government is probably advisable, since our chief interest there is to 
keep open the Canal. Guam and our Samoan possession, Tutuila, are 
governed by naval officers acting under the Department of the Navy and 
the President. Although this sort of government may seem objectionable, 
there is some justification for it, considering that the islands serve us pri- 
marily as naval bases. 

Protectorates. Several small republics to the south of us, while nom- 
inally independent, are in reality subject from time to time to the control 
of the United States. Such countries are commonly designated as pro- 
tectorates. By treaty agreement or under the broad sanction of the Mon- 
roe Doctrine or paramount national interest, we have intervened in Cuba, 
Haiti, Santo Domingo, Nicaragua, and Honduras. Warships and marines 
have been sent to '‘protect American life and property,’' a function which 
has sometimes involved such matters as conducting elections and support- 
ing a particular native government! This policy has been bitterly criti- 
cized by many spokesmen of Latin American countries, and by no means 
all of our own countrymen justify it. About 1927, our intervention in 
Nicaragua was particularly assailed. During the past decade, however, we 
have achieved better understanding wdth the other American republics. 
The “good neighbor” policy announced by President Roosevelt is more 
than a mere phrase. The Seventh Inter-American Conference at Monte- 
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video in 193^ was marked by the utmost sincerity and confidence on all 
sides. The Conference made a number of recommendations for the pro- 
motion of worthy enterprises among the republics. It drafted a number 
of treaties, the most significant of which provides, among other things, that 
‘‘no state has the right to intervene in the internal or external affairs of 
another.” The United States ratified this treaty in June, 1934. About 
the same time it abolished the protectorate it had held over Cuba since 
1903. That the substitution of the good neighbor policy for one of im- 
perialism has done much to stt'engthen the faith of the other American 
Republics in the United States of America is demonstrated by the meas- 
ures of support these countries have given the great Republic of the North 
since she was attacked by the Axis powers. 

The District of Columbia. The government of the capital city stands 
in a class by itself. The Constitution gave Congress the authority to de- 
cide upon the place for the seat of the government of the United States 
and to exercise exclusive legislation over such district. For a long time 
the inhabitants of the District of Columbia were allowed to manage theiF 
local affairs, but since 1874 Congress has exercised complete control. Three 
commissioners, two civilian residents of Washington and an array engi- 
neer, appointed by the President and the Senate, are in direct charge of 
administration. Congress is the “City Council” and the President is the 
“Mayor.” The people of Washington are not officially consulted about 
their government. Even the taxes they must pay for local enterprises are 
determined by the commissioners, subject to the approval of Congress. 
But since so many people from all over the country go to Washington on 
various missions and make use of its public services, Congress appropriates 
a part of the local budget from the national treasury. If residents of Wash- 
ington have little part in their local government, they have no part in the 
national government. They have no representatives in Congress, and they 
have no voice in electing the President. They are disfranchised. It is 
true that many of the inhabitants retain a legal residence and may vote in 
some other place, as did President Hoover, who voted in Palo Alto, Cali- 
fornia. This, however, is decidedly inconvenient for the majority of 
Washington people; and, even if they all managed to vote elsewhere, they 
would still have no control over their local government. Agitation breaks 
out from time to time against this “taxation without representation,” and 
the demand is made for political rights; but they are answered by others 
who say that Washington was created by the national government, is well 
governed, and that there is no good reason for a change. 
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In previous chapters our attention has been devoted primarily to the 
Federal Constitution. While that instrument restricts the states in some 
important particulars and provides for the essential phases of interstate 
relations, it does not establish systems of government for the individual 
states. Each state provides for its own type of government through its 
own constitution, subject, of course, to the important limitation that such 
constitutions shall not violate the Federal Constitution or the treaties or 
laws made under its authority. 


I. CONSTITUTIONAL CONVENTIONS ^ 

Our first state constitutions were commonly made by legislative assem- 
blies, or by conventions of more or less irregular character. In some states, 
constitutions may still be made or completely revised by the legislatures; 
but the common practice is to assign these tasks to conventions chosen by 
the people for the sole and express purpose of drafting a constitution. The 
constitutions of about a fourth of the states do not provide for the calling 
of constitutional conventions; but it is held that, even where the provision 
is not made, the legislature may take the necessary steps for calling the 
convention.^ Since the states, unlike the nation, have not been slow to 
revise completely their fundamental laws, the number of such conventions 
has passed well beyond the two hundred mark. Among recent constitu- 
tional conventions, we may mention those in Massachusetts (1917-19), 
Illinois (1920), Louisiana (1921), Missouri (1922), New Hampshire (1930), 
and New York (1938). 

Calling the convention. A constitutional convention is called in ac- 
cordance with provisions of the existing constitution, or by an act of the 
state legislature. The constitutions of six states provide that the people 

1 F. G. Bates and O. P, Field, State Government (1939 ed.), Ch. 4; W. F. Doctd, The 
Revision and Amendment of State Constitutions (1910), and State Government (1928 ed.), 
pp, 93-uo; Austin F. Macdonald, American State Government and Administration (1940 
ed.), Ch. 4. See also brief article and interesting table by W. B. Graves and 1 . J. Zipin, 
“State Constitution and Constitutional Convention,” Book of the States (1942), 45-55. 

2 Rhode Island was long an exception to this rule, but, in 1935, highest court ruled 
that the legislature might exercise the authority to call a referendum on the question 
of holding a constitutional convention. (Am. Pol. Sci. Rev., XXX, 537-540.) 
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shall vote on the question, “Shall a constitutional convention be called,” 
at regular intervals, varying from seven to twenty years. Although the 
question of a constitutional convention was in no sense a live issue in the 
campaign, the people of New York voted in 1936 for a convention in 1938. 

Choosing the delegates. Usually, delegates are chosen from state legis- 
lati\e 01 senatorial districts. Sometimes a few delegates are chosen at 
large, that is, by the voters of the entire state. By the latter method it is 
possible to secure the talent of several outstanding individuals who might 
live in the same district. In any case, the personnel of a convention is 
usually somewhat higher than that of the ordinary legislature, for the 
reason that men who can ill afford to sit regularly in legislative bodies are 
whiling to serve in this important capacity. 

Organization and procedure of conventions. A convention, on the av- 
erage, has around two hundred delegates. Its organization is not unlike 
that of the typical lower house of a state legislature. The delegates elect 
a presiding officer, and arrange for the vaihous clerks and assistants needed 
by such bodies. Rules of procedure are adopted and a number of com- 
mittees are appointed. Each committee is made responsible for certain 
parts of the constitution.^ Committees receive proposals from members 
of the convention or from individuals outside the convention. They listen 
to the exhortations and warnings of interested citizens whom they allow 
to appear before them. From the mass of proposals and suggestions made 
and from the ideas of its own members, a committee prepares an article or 
sections of an article, which it presents to the whole body of delegates. 
Here the proposal is discussed and possibly accepted. It is more likely, 
however, to be adopted with amendments or returned to the committee 
for further consideration. This process goes on until at length a consti- 
tution is drafted. 

Popular ratification of constitutions. While there are a few exceptions 
to the rule, the common practice is to refer the work of a convention to the 
people for their approval. The simplest method of doing this is to sub- 
mit the whole constitution as a unit and let the voters accept or reject it 
as such. This method of submission is not altogether satisfactory, for the 
reason that an instrument containing a few features which do not commend 
themselves to the voters may result in the defeat of a constitution which 
they would otherwise be pleased to accept. This method proved disas- 
trous to the constitution submitted in Illinois in 1922, and it has not been 
commonly followed in the last score of years. Instead, a number of states 
have submitted their new constitutions in a series of constitutional amend- 
ments. It is obvious that by this method the voters are enabled to reject 

^ Vermont, Pennsylvania, New Jersey, and a few other states have appointed constitu- 
tional commissions for the purpose of making preliminary investigations on proposed 
constitutional changes. See Dodd, State Government^ pp. 102-103, and William Miller, 
“The Report of New Jersey’s Constitutional Commission," Am, Pol. Sci. Rev., XXXVI, 
900 (October, 1942). 



Government in the United States 

what they do not like, without rejecting the provisions with which they are 
satisfied. This plan has been followed by Massachusetts and New Hamp- 
shire almost from the beginning of their statehood, and by Ohio and Ne- 
braska in recent years. Following a plan very similar to this, Illinois 
(1870) and New York (1915) submitted revised constitutions as a whole, 
but at the same time permitted the electorate to vote upon certain contro- 
versial sections separately. 

II. AMENDING STATE CONSTITUTIONS ^ 

Legislative proposals. We have just learned that constitutions are al- 
most invariably made or completely revised by conventions. Ordinary 
amendments may be proposed by the same method, but simpler processes 
are usually employed. Amendments may be proposed by the legislatures, 
or by the voters. The method of amendment by legislative proposal dates 
almost from the time of the adoption of the first constitutions. At the 
present time, it may be used in all states except New Hampshire, in which 
state amendments may be originated only by a constitutional convention. 
While the process varies somewhat, the common procedure is for the legis- 
lature to propose the amendment by a three-fifths or two-thirds vote. Some 
states require the affirmative action of two successive legislatures, but in 
such states a simple majority vote in the legislatures is usually held suf- 
ficient for proposing an amendment. In some states there are serious 
limitations as to proposals. For example, the Vermont Constitution for- 
bids the proposal of amendments more frequently than once in ten years, 
and the Constitution of Tennessee fixes the period at six years and requires 
the affirmative action of two successive legislatures for a proposal. It is 
obvious that such limitations may unduly delay or even defeat needed 
amendments.® 

Popular approval of legislative proposals. When a proposal has passed 
a legislature in accordance with the requirements of the state constitution, 
it is then necessary, except in Delaware, to submit it to the people for ap- 
proval. The prevailing practice is that approval by a majority of those 
voting on the amendment makes it a part of the state constitution. There 
are exceptions to this rule, however. Ten or more states require a ma- 
jority of all those voting in a general election, a majority much more dif- 
ficult to win than a majority on the amendment; for many people who 
will not take the trouble to vote on amendments submitted in the same 
election will vote for candidates for office. It has happened in Illinois 
several times that an amendment which receives, let us say, 600,000 affirma- 
tive votes and ^00,000 negative votes is nevertheless defeated because 
2,000,000 people vote in the same election for candidates, thus leaving the 

4 See reference for sec. I. 

6 Dodd, State Government, pp. 97 If. 
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600,000 far short of the required majority of all votes cast in the election. 
Other states having this requirement have had similar experiences. Spe- 
cial elections in which constitutional amendments alone are submitted 
would, of course, secure the ratification of amendments, if a majority of 
those voting approved them. A less expensive solution, of the problem 
would be for the states which require a majority of those voting in the 
election to join the ranks of the greater number of the states, which require 
only a majority of those voting on the amendmejit. For a number of years 
the tendency has been in this direction.® 

Amendment by popular initiative. Oregon having blazed the trail in 
1902, thirteen states now have constitutional provisions which authorize 
the amendment of their fundamental laws by popular initiative. An in- 
dividual or a group may draft a proposal. The next step is to have the 
proposed amendment endorsed by the requisite number of petitioners. 
In some states, the number required to make the petition effective is defi- 
nitely fixed. For instance, 25,000 signatures are required in Massachu- 
setts. Other states require a number of petitioners equal to a certain per- 
centage of the vote cast in the last state election. This percentage is eight 
in California and Oregon, but the average requirement is about ten per 
cent. In order to insure against proposals having a purely local basis, 
several states require that signatures shall be secured in a number of coun- 
ties or districts. For example, Nebraska requires fifteen per cent of the 
voters of the state and five per cent in two fifths of the counties for an ef- 
fective petition.® 

When a proposal has received the required number of signatures, it is 
then submitted to the voters of the state for their approval or rejection,^ 
usually on a regular election date. In several states, a proposed amend- 
ment is adopted if it is approved by a majority of those voting on it. But 
in Oklahoma, a majority of all those voting in the election is required, 
while the constitutions of a few other states provide that the majority vot- 
ing affirmatively on an amendment shall secure its adoption only when 
such majority is a given percentage, say, thirty or thirty-five per cent, of 
the total votes cast in an election.^® 

Number and character of amendments. During the past forty years, 
about 1,800 amendments have been proposed by state legislatures, and 
more than 200 have been proposed by the popular initiative. Roughly 
speaking, three fifths of those pi'oposed have been adopted. Some of these 

<5 Ibid, 

7 They are: Arizona, Arkansas, California, Colorado, Massachusetts, Michigan, Mis- 
souri, Nebraska, Nevada, North Dakota, Ohio, Oklahoma, and Oregon. The Mississippi 
amendment providing for popular initiative was declared void by the state supreme 
court on the ground that it had not been legally adopted. Power v. Robertson, 93 So. 769 
(1922). 

B Illinois Constitutional Convention Bulletins (1920), No. 2, pp. 81-82. 

» In Massachusetts and Nevada the petition must first be referred to the legislature. 

10 Illinois Constitutional Convention Bulletins, No. 2, pp, 81-82. 
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deal with important matters; but the greater number relate to trivial af- 
fairs or to unimportant phases of important affairs. Many amendments 
touch the important subject of taxation. Others deal with debt limits, 
elections, the suffrage, the initiative, the referendum, the recall, labor, 
corporations, industrial undertakings of the state, and what not.^^ The 
many specific provisions of state constitutions necessitate frequent amend- 
ments; for such provisions are often found to stand in the way of small 
changes in governmental organization or policy. 

Informal development of state constitutions. The articles and sections 
of the state constitutions and the formal amendments of the same do not 
tell the whole story of state government. In a previous chapter, consid- 
erable space was given to the informal methods by which the Federal Con- 
stitution has been developed.^^ Although state constitutions usually con- 
tain elaborate provisions, they have to a considerable extent been similarly 
expanded and developed by habits and practices, by important acts of 
state legislatures, and by judicial decision. 

III. CONTENT OF STATE CONSTITUTIONS 

Having learned how stale constitutions are made and amended, we are 
now to examine their content. In making this analysis, we shall at the 
same time note certain important changes which have taken place in the 
structure and character of state governments during the hundred and fifty 
years of their existence. These changes, in the main, indicate the progress 
of democracy. They show also that there are fewer important differences 
between the governments of the states at present than there were at the 
time they won their independence. The primary cause for this growth in 
similarity is that the newer states, in framing their constitutions, con- 
sciously, sometimes almost slavishly, imitated the older states, and that all 
the states, in revising or amending their fundamental laws, naturally 
adopted principles which were deemed to have worked well in other states. 

1. The bill of rights. Every state constitution contains a bill of rights. 
These rights include such cherished guaranties as indictment by grand 
jury, trial by a jury of twelve individuals, freedom of speech and of the 
press, and the right of petition. Several of these rights have been modi- 
fied in a number of the states, especially in the newer states. A few ex- 
amples of these changes are submitted. As long ago as 1879, the California 
Constitution provided that an accused might be held for trial upon infor- 
mation furnished by a magistrate, as well as by the time-honored method 
of indictment by a grand jury. Other states have adopted this simplified 

11 See the Constitutions of California, Oregon, North Dakota and other Western states. 

12 Ch. I, sec. III. 

12 c. A. Beard, American Govermnent and Politics (1935 ed.), Ch. XXII; Dodd, State 
Government, Ch. Ill, and pp. 78-92; A. N. Holcombe, State Government in the US, 
(1931 ed.), Chs.,IV-V. See also various state constitutions. 
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process. The jury trial itself has been modified. Utah authorizes the 
trial of cases by a jury of eight persons, whereas the old common law re- 
quires twelve. Oklahoma authorizes a verdict in some cases by three 
fourths of the jurors, in place of the unanimous verdict required by the 
common law. The old constitutions commonly provided that the privi- 
lege of the writ of habeas corpus should not be suspended except in case 
of rebellion or invasion, while some of the newer constitutions stipulate 
that it shall never be suspended by the state authorities. In order to in- 
sure greater freedom of expression, a number of states now admit as evi- 
dence the truth of the matters alleged to be libelous in all criminal prose- 
cutions for libel. 

Restrictions on corporations. Many of the rights guaranteed to nat- 
ural persons are also enjoyed by corporations or artificial persons. Some 
states have felt that corporations reap too many advantages from these 
rights, and they have restricted their application to these business con- 
cerns. For example, the Oklahoma Constitution, while it amply safe- 
guards the people of the state against unreasonable search and seizure, ex- 
pressly states that the books and records of corporations shall be open at 
all times to public officers who are charged with the responsibility of seeing 
that they conduct their business in conformity with the laws. We should 
add that, for the purpose of protecting their people from what they regard 
as exorbitant rates charged by corporations and also for the purpose of 
supplying services for their citizens which privately owned corporations do 
not ordinarily provide, a few states have through constitutional provisions 
authorized their governments to engage in various occupations and busi- 
nesses. North Dakota has owned and operated — among other establish-- 
ments — banks, grain elevators, and flour mills.’^^ 

Philosophical provisions. While a greater number of clauses in the 
bills of rights are of substantial nature and are enforceable in court, some 
are simply expressions of social philosophy and have no material value. 
The Vermont Constitution supports virtue in the following language: 
“Every sect or denomination of Christians ought to observe the Sabbath or 
Lord's day, and keep up some sort of religious worship, which to them 
shall seem most agreeable to the revealed will of God”; and the whole body 
of inhabitants are advised “that frequent recurrence to fundamental prin- 
ciples, and a firm adherence to justice, moderation, temperance, industry, 
and frugality, are absolutely necessary to preserve the blessings of liberty, 
and keep government free.” A number of other constitutions contain 
similar provisions which have no legal effect. 

Provisions identical with the Federal Constitution. State constitutions 
almost invariably impose certain restrictions upon state governments which 
are identical with limitations imposed upon such governments by the Con- 

14 For examples of the newer provisions in bills of rights, see the Constitutions of 
Oklahoma, Arizona, and North Dakota. 
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stitution of the United States. The outstanding exampie of this is the 
duplication in state constitutions of that provision of the Fourteenth 
Amendment of the Federal Constitution which stipulates that no state 
shall “deprive any person of life, liberty, or property without due process 
of law.” The prohibition in the Fourteenth Amendment is quite suf- 
ficient; for the national courts do not hesitate to set aside state acts which 
run counter to it. This same prohibition in the state constitutions is in- 
terpreted finally by the state courts. Therefore, it happens that the phrase 
is interpreted somewhat differently in the several states, and, more mis- 
chievous, that state courts sometimes give it an interpretation which nulli- 
fies desirable state laws where such laws would be allowed to stand if tested 
by the somewhat less rigid standard of “due process” as established by the 
federal courts.^ ^ 

2. The three branches of government. The second general division of 
a state constitution deals with the legislative, executive, and judicial de- 
partments. The state legislature is the lawmaking body for a state as 
Congress is the lawmaking body for the nation. Three states started 
their careers with legislatures composed of a single chamber, but they later 
joined the ranks of their sister states who employed two legislative cham- 
bers from the beginning. The fact that Congress was organized on the 
bicameral plan had a great deal of influence in bringing all the states to 
accept this system of representation. The original idea was that prop- 
erty should have representation in the “upper chambers” of the stale legis- 
latures; but, one after another, the states adopted manhood suffrage for 
choosing the members of both branches of the legislature, so that pi‘operty 
was no longer represented in one body more than in the other. Yet the 
dogma that one house should and would check any hasty action of the 
other was generally accepted. Furthermore, there was reason for retain- 
ing the upper house because it had not only legislative powers but also 
some very important executive and judicial powers.^^ 

Curtailment of legislative powers. The constitutions drafted dur- 
ing the Revolutionary period were most generous in granting power to 
state legislatures. But it was not many years until the fear arose that the 
legislatures had too much power, and this fear was quickened by their un- 
wise use of power. Even before our Federal Constitution was adopted, 
some of the states were beginning to withdraw powers from the legislatures. 
Governors yery early came to be ekcted by popular vote in nearly all the 
states. The privilege of choosing judges and a number of other officers 
was very generally extended to the people before 1850. Before the date 

15 The prohibitions with regard to eX' post facto laws, bills of attainder, and laws im- 
pairing the obligations of contracts are also usually duplicated. 

16 Dodd, op. cit., pp. 123-124. 

17 Pennsylvania (1776-1790), Georgia 1777-1789), and Vermont (1777-1836). Nebraska’s 
present-day experiment with the one-house legislature is discussed in Ch. 15. 

18 Holcombe, op. cit.^ pp. 91-93. 
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just mentioned, it was found highly desirable to place a constitutional limit 
upon the amount of money a legislature might borrow on the credit of the 
state. In like manner, legislative errors in bank regulation led to limita- 
tions upon their authority in this field. When legislatures showed a tend- 
ency to abuse their powers to issue charters to cities and private corpora- 
tions, the abuse was met by another constitutional limitation. Indeed, a 
great deal of state constitutional history has to do with the curtailment of 
legislative powers. Practically every state now has a long list of prohibi- 
tions addressed especially to the legislature.^^ Although the legislature 
still has substantial lawmaking powder, it falls far short of the power with 
which the Fathers originally endowed it. 

The governor. The position of governor has steadily risen in our 
states. An officer very much dependent upon the legislature in the typical 
state a century and a half ago, he is now a chief executive of importance 
and he is expected lo be a leader in the affairs of the state. His emancipa- 
tion began when the legislature lost the privilege of electing him. From 
time to time, constitutions have added to the importance of his office by 
increasing his appointing power; and the legislatures have frequently 
named the go\’ernor as the logical appointing officer, even where they might 
constitutionally vest that authority elsewhere. It must be said, however, 
that in the majority of the slates the senate still has the authority to accept 
or reject the persons he names for office. Another very important power 
which two or three states gave their governors about 1780, and which is 
now withheld only in North Carolina, is the veto. In respect to an ordi- 
nary bill, the governor must veto the whole of it or accept it; but more 
than two thirds of the states now authorize him to veto separate items of 
an appropriation bill. Washington and South Carolina even go to the 
extent of authorizing the veto of a part of any bill.^o The general powers 
of the governor have been further augmented in those states which have 
reorganized their administrative system on the principle of concentration 
of authority in the hands of the chief executive.-^ 

The courts. The judiciary did not occupy the important place in our 
* early state governments that it occupies today. Its authority and inde- 
pendence increased as state after state, during the first half of the nine- 
teenth century, substituted popular election of judges for the earlier 
method of choice by legislatures. Furthermore, the states have come more 
and more to the practice of providing in their constitutions for the organi- 
zation of the courts, thus increasing their independence of the legislatures 
in this respect, although the representatives still have considerable author- 
ity in relation to the details of judicial organization and procedure. Per- 
haps the most important aspect of the present independence of the judid- 

i®Dodd, State Government, pp. 61, 82-84, 114-115. 

Ibid,, pp. 80, 229-237; Holcombe, op. cit., pp. 115 If. 

21 Examples: Illinois, Nebraska, Idaho, Ohio, ■ 
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ary is seen in its power to review acts of the legislative bodies. This 
authority to pass upon the constitutionality of statutes was exercised some- 
what hesitantly at first; but its use by the Supreme Court of the United 
States, together with the general strengthening of the state judiciary dur- 
ing the fifty years following the establishment of our first state govern- 
ments, definitely fixed the practice in the state governmental systems.^^ 

From this brief survey of the three main divisions of power in the states, 
the conclusion is obvious that the executive and the judiciary have steadily 
grown in importance and that this growth has usually been accompanied 
by a diminution of legislative authority. In other words, a redistribution 
of functions has taken place which brings our state political systems much 
closer to the principle of the separation of powers than were the original 
systems, whose designers professed so much admiration for the principle. 

3. Taxation and public debts. In addition to the bill of rights and the 
articles dealing with the three historic departments, present-day state con- 
stitutions usually contain other important articles dealing with finance, 
public and private corporations, education, the suffrage, and so on. Typi- 
cal restrictions concerning taxation and state debts run as follows: Reve- 
nue shall not '‘exceed in any one year four mills on the dollar of the as- 
sessed valuation of all taxable property in the state. . . . Taxes shall be 
uniform upon the same class of property.” State “debts shall never in the 
aggregate exceed the sum of |200,ooo, exclusive of what may be the debt 
at the time of the adoption of this constitution. . . . The debt of any 
county, township, city ... or any other political subdivision, shall never 
exceed five per centum upon the assessed value of the taxable property 
therein; provided, that any incorporated city may by a two-thirds vote, 
increase such indebtedness three per centum.” 

4. Corporations. We have already learned that a number of states ex- 
pressly restrict the method of chartering corporations and subject them to 
various conditions not required of individuals. Thus the constitution of 
Ohio stipulates that corporations shall not be formed except by general 
laws, and that all such laws may from time to time be altered or repealed; 
that corporations may be classified and be made subject to supervision and • 
regulation by officers of the state; that no right of way shall be appropri- 
ated to the use of any corporation unless full compensation be paid. Other 
restrictions of a similar nature are imposed, covering about a page in the 
constitution. Some of the newer constitutions, especially those of the 
Southern and Western states, regulate corporations in much more detail. 
They impose restrictions with regard to rates and charges for service, make 
specifications concerning the quality of the service to be performed, forbid 
the granting of passes to public officers, prohibit monopolies, attempt to 
prohibit “stock watering,” and establish corporation commissions to ad- 

22 Holcombe, op. cit., pp. 119 ff. 

28 Constitution of North Dakota, Articles XI and XII. 
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minister these and many other provisions which relate to incorporated 
enterprises. In addition to these regulations vitally concerning corporate 
business, state constitutions commonly contain restrictions with regard to 
fnunicipal corporations. These have to do with the manner in which city 
charters may be issued, and with such matters as the limits of the city au- 
thorities to tax, borrow^ money, and engage in business usually reserved 
for private individuals or corporations. 

5. Education. State constitutions almost invariably contain sections 
with reference to education. This is true even of some of the older con- 
stitutions. For instance, Vermont’s fundamental law, proclaimed in 1793, 
declared that “laws for the encouragement of virtue and prevention of 
vice and immorality, ought to be constantly kept in force, and duly exe- 
cuted; and a competent number of schools ought to be maintained in each 
town.” The newer constitutions almost invariably provide in some detail 
for public education. Thus the constitution of North Dakota requires 
the legislature to establish and maintain “a uniform system for free public 
schools throughout the state, beginning with the primary and extending 
through all grades up to and including the normal and collegiate course.” 
Other provisions concerning the administration of schools and school lands 
cover four or five pages. 

6. Labor. The states in our day not infrequently give labor some spe- 
cial consideration in the constitutions. For instance, in Oklahoma child 
labor is prohibited in hazardous employment; the eight-hour day is estab- 
lished for work underground; the right to contract for convict labor is 
denied; and other protection is extended to laborers. 

Miscellaneous provisions. A great variety of other matters are touched 
upon in the typical state constitution. These include banking and in- 
surance, charities and corrections, agriculture, public highways, county 
and township government, to mention some of the more important items. 
Then, constitutions often make provision for various executive boards, 
such as boards of pardon, railway commissions, tax commissions, and 
boards of education. Finally, we have the provisions for constitutional 
amendment, which provisions, as we have learned from previous discus- 
sion of the amending process, are rather elaborate in some states. 

Length of state constitutions. The older constitutions are relatively 
brief, as instanced by the fundamental law of Vermont, which occupies 
fourteen pages in Kettleborough’s collection of state constitutions; while 
the newer instruments of government ai'e ordinarily much longer, the Con- 
stitutions of Oklahoma and Louisiana covering fifty-eight and eighty-seven 
pages respectively. The difference in the length of constitutions does not 
necessarily indicate any great difference in the structure of state govern- 
ments; for states with short constitutions frequently deal by statute with 
matters which are cared for in other states by constitutional provisions. 
If, for instance, the state’s fundamental law does not contain elaborate pro- 
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visions concerning the regulation of corporations, it does not follow that 
the state allows such organizations to follow their own sweet will in all 
things. It may quite adequately regulate corporations by statutes alone. 

Constitutions and statutes. This brings us to a brief consideration of 
the wisdom of detailed provisions in constitutions. Originally, constitu- 
tions laid down the fundamental principles of government and left to the 
state legislatures the authority to fill in the detail by the enactment of 
statutes. For a number of years, the tendency has been more and more to 
place this detail in the constitutions. Constitutions of this type must be 
frequently amended, if they are to keep up with changing conditions; and 
it is not possible to amend them often, if the methods of amendment are 
not made simple and easy. Unfortunately, framers of constitutions with 
these detailed and temporary provisions have not always arranged for the 
simple amending process which should accompany them. Consequently, 
states like Nebraska and Illinois have found themselves seriously handi- 
capped with constitutions badly in need of amendments difficult to ob- 
tain.-^ Perhaps we should have no quarrel with states who distrust their 
legislatures and for that reason place rather trivial matters in the constitu- 
tions instead of leaving them to be disposed of by statute; but such states 
should follow the example of Oregon and California and some other com- 
monwealths and make their constitutions easy to amend. 

The voters’ part in government. One other feature of our present state 
constitutional systems calls for attention. That is the part the voters play 
in the conduct of government. Not only have the restrictive qualifications 
for voting been abolished, but the voters are called upon to choose practi- 
cally all of the important officers of the states; and, in many cases, they elect 
officers to posts which might much better be filled by appointment. In 
like manner, their suffrage extends to many city and county offices. But 
this is not all. About a fourth of the states authorize the voters to recall 
officers whom they have elected. By this means the people are able in 
some degree to hold the officers to their pre-election pledges and to prevent 
them from disregarding the popular will on new issues which may arise. 
Furthermore, some twenty states permit the people to use some form of the 
initiative, a means by which the voters may propose amendments and 
statutes and vote upon the adoption of the same. We have learned that 
nearly all the states hold a popular referendum on the adoption of con- 
stitutions and constitutional amendments after they have been proposed 
by conventions or legislatures. Twenty-one state constitutions provide 
also that the people, by circulating a petition, may have an ordinary legis- 
lative enactment referred to them for their approval or rejection. 

24 Dodd, State Government^ pp. 90 ff., 104 ff. 

25 Judges are excepted from the recall in several of these states. 
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In any democratic country the individual has assurance that his govern- 
ment will not deprive him of fundamental civil rights. It is true that Eng- 
land and some other countries have no ironclad guaranties that the rights 
of an individual will be respected by the government; but in such countries 
ordinary law, custom, and the force of public opinion are deemed sufficient 
guaranties that the essential rights of all persons will be scrupulously ob- 
served. 


I. CIVIL RIGHTS IN AMERICAN CONSTITUTIONS 

A bill of rights in each of our constitutions. The state constitutions 
adopted in the period of the Revolution, and at a time when liberals in 
the Western world were thinking and writing a great deal about the rights 
of man under government, included, as one of their most important sec- 
tions, a bill of rights. The states admitted to the Union since 1789 have 
followed the example of the original states. The framers of the Federal 
Constitution did not incorporate a bill of rights into that instrument, be- 
cause a number of the members of the Philadelphia Convention felt that, 
since the national government was to be one with expressly delegated 
powers, no limitations were necessary. Their idea was, of course, that 
delegation was itself a limitation in that it implicitly denied to the national 
government the right to exercise any powers other than those delegated.^ 
On the other side, it was ably shown by popular leaders that the govern- 
ment might become offensive in the exercise of those powers which were 
delegated to it.^ Furthermore, in those days the people were fearful of a 
central government and especially jealous of their liberty. Then there 
was the powerful influence of example. The state constitutions contained 
bills of rights. Why should the Federal Constitution constitute an ex- 
ception? In response to the popular demand, the desired restrictions 
upon the national government were added to the Constitution in the form 
of the first ten amendments in 1791. 

Protection of individual by two constitutions. It is clear from the 
above that a person residing in one of the states of the United States is 
protected from government encroachment by two constitutions — by the 

1 Hamilton’s argument — The Federalist, No. LXXXIV. 

2 Madison’s argument — Annals of Congress, Vol. I, pp. 440 ff. 
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Federal Constitution and by the constitution of the state in which he 
resides. The separate spheres of these constitutions in giving one per- 
sonal security can be understood by illustration. Let us take the case of 
Olaf Hansen, a resident of North Dakota. He is protected in four ways. 
First, the first eight amendments ^ (the ninth and tenth are not important 
in this connection) of the Federal Constitution, plus Article I, section 9, 
clauses 2 and 3; and Article III, section 2, clause 3; and Article III, sec- 
tion 3, enumerate the rights in which he is secured against the national 
government and against the national government only. Second, Article I, 
section 10, clause 1, and the Fourteenth Amendment, section 1 (the second 
sentence), represent the civil rights in which he is secured against any 
arbitrary act of the State of North Dakota. Third, the Thirteenth 
Amendment affords him protection from both the national government 
and his state. Fourth, the bill of rights in the Constitution of North 
Dakota protects him against the government of that state. 

Duplicate and supplementary guaranties. The bill of rights of his 
state duplicates to some extent those provisions of the Federal Constitu- 
tion which protect him against his state government: for example, the 
Federal Constitution prohibits his state from passing an ex post facto law; 
the Constitution of North Dakota carries the same prohibition. For the 
most part, however, his rights under the Federal Constitution are supple- 
mented, not duplicated, by his state constitution: for example, the Con- 
stitution of the United States gives him the right of trial by jury in the 
national courts, while the state constitution gives him that right in the 
state courts. It is apparent that Olaf Hansen's civil rights differ from 
those of John Austin in Kentucky only in so far as the bills of rights of 
the two states differ. Since there are seldom any essential differences be- 
tween the bill of rights of one state and that of another the people in the 
several states of the Union enjoy substantially the same civil liberties. 

II. CIVIL RIGHTS IN GENERAL^ 

Let us now turn our attention to some of the more important civil 
liberties. 

1. Personal freedom. The right of a man to be free, a right so funda- 
mental as not to call for any positive expression concerning it in most 
countries, was not established in our country until 1865, when the Thir- 
teenth Amendment gave freedom a constitutional basis in the following 
language: “Neither slavery nor involuntary servitude except as a punish- 

s The student should turn to the Constitution and read these parts as they are re- 
ferred to. 

4 C. K. Burdick, The Law of the American Constitution (1922), Chs. XIII, XIV, XVI. 
XXVI; J. P. Hall, Constitutional Law (1910), pp. 83--90; J. M. Mathews, The American 
Constitutional System (1940 ed.), Ch. XXIV; W. W. W'illoughby, Principles of the Con- 
stitutional Law of the United States (1930 ed.), Chs. LVI-LVII. 
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merit for crime whereof the party shall have been duly convicted shall 
exist within the United States or any place subject to their jurisdiction/' 
A great many of the state constitutions contain this clause against slav- 
ery at the present time, but since the Thirteenth Amendment prohibits 
slavery in any part of the United States or its territory, the state guaran- 
ties are simply duplications. 

Its limitations. Basing his argument on the Thirteenth Amendment, 
one Robertson, a seaman who had deserted his vessel, claimed that the 
statute of the United States under wdiich he had been arrested and re- 
turned to his ship was unconstitutional in that it forced him to “invol- 
untary servitude." The Court took the common-sense view that Robert- 
son had voluntarily entered the service and that the law forcing him 
to live up to his contract was not contrary to that Amendment. Accord- 
ing to the Court, the words “involuntary servitude" were used in the 
Thirteenth Amendment in addition to the word “slavery" in order to 
cover possible attempts to introduce the Mexican peonage system and the 
Chinese coolie trade, either of which would amount to practically the 
same thing as slavery. The Court further pointed out that neither the 
Amendment in question or any other civil rights provisions of the Fed- 
eral Constitution were “intended to lay down any novel principle of 
government," and that since seamen had been forced to live up to their 
agreements in other countries from time immemorial and in the United 
States since our government was founded, “it cannot be open to doubt 
that the provision against involuntary servitude was never intended to 
apply to their contracts." ® 

Nor did the newly emancipated Negro find any novel principles in 
the Amendment. When Congress passed an act for the purpose of pre- 
venting any discrimination against Negroes at inns, theaters, and similar 
public places, the Supreme Court held that discrimination on account of 
race or color did not constitute slavery and that the act therefore went 
beyond any power granted to Congress by the Thirteenth Amendment.® 
If, however, a state by legislative act attempts to force a laborer, who 
is a debtor to his employer, to pay his debt, work out the debt in the 
service of his employer, or go to jail,’’ such action is held to be contrary 
to the Thirteenth Amendment, since a statute of this kind would make 
a peon of the debtor — reduce him to involuntary servitude.® In such 
cases the creditor may, of course, seek redress through civil action for 

s Robertson v. Baldwin, 165 U.S. 275. (1897), But by law seamen now have liberty of 
action which was denied in Robertson's case. 

6 Civil Rights Cases, 109 U.S. 3, 20-25 (^883). 

7 Such statutes were passed by some of the Southern states for the purpose of getting 
easy control over the colored labor, which was sometimes shiftless and irresponsible. 

8 Bailey v. Alabama, 219 U.S. 219 (1911). A somewhat similar statute was still on the 
books in Georgia until quite recently, when the Supreme Court of the United States de- 
clared it void. Daylor vs. Ga., 62 S. Ct. 415 (1942). 



Civil Rights 85 

breach of contract. This action against a debtor with no property may 
not satisfy the creditor, but the courts, acting under the Thirteenth 
Amendment, have decided that liberty for the debtor is better than the 
pound of flesh for the creditor.® We may conclude then, that the Thir- 
teenth Amendment of the Federal Constitution and similar provisions 
in some of the state constitutions prevent any form of slavery or invol- 
untary servitude as those terms are understood by the ordinary man; but 
that these guaranties of personal freedom do not serve to release persons 
from ordinary obligations which have been enforced by government au- 
thority for centuries. 

2. Religious liberty. If we regret that our country was one of the 
last to abolish personal slavery, we may take pride in the fact that we 
led in the movement for freedom of conscience. There was considerable 
religious tolei'ation in several colonies even in the seventeenth century, 
and Rhode Island permitted full religious freedom. During the period 
of the Revolution, the idea of religious freedom grew along with other 
democt'atic principles and came to receive general acceptance. It is not 
surprising, therefore, that the first provision of the First Amendment 
of the Constitution is that “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof.'' It 
is obvious that this restriction does not operate against the states, but 
the Supreme Court of the United States has held that religious liberty is 
one of the liberties the Fourteenth Amendment secures against state en- 
croachment. Furthermore, the constitutions of the states regularly carry 
a declaration for religious liberty. 

The meaning of REincious liberty. What does religious liberty 
mean? It means that no church shall be established or directly aided by 
a government; that an individual may have any religion he prefers and 
exercise it freely; that he may have no religion at all and strive to ‘‘con- 
vert” others to it. Some atheists have gone so far as to object to the 
President's Thanksgiving Proclamation on the grounds that it is contrary 
to the spirit (but of course not to the letter) of the Constitution. The 
court in Illinois has held that the religious liberty guaranty in the consti- 
tution of that state prohibits the reading of the Bible in the public 
schools; but such reading, without sectarian comment, is not ordinarily 
considered contrary to the constitutional provisions for religious free- 
dom. Our ordinary laws calling for Sabbath observance are regularly 
held valid, as are laws against blasphemy and polygamy, even though a 
polygamist may be able to show that plurality of wives has sanction in 


9 It seems however, that a unique performer, for example, a star baseball player, who 
has agreed to serve a particular person or organization for a specified period and to 
serve no other during the period, may be forced to live up to his contract to the extent 
of not serving another during the period agreed upon. But he cannot be forced to “play 
ball” for a particular person or club. See Burdick, op. cit., pp. 499”5O0. 
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his religion. The guiding principle in such cases is that religious liberty 
does not extend to the point where an individual or group may encroach 
upon the personal rights of others, nor violate the laws established by 
society for peace and morality. 

Since 1937 have had a number of interesting and significant cases 
on the subject of religious liberty. The Jehovah’s Witnesses, fortified with 
stout beliefs and armed with their sectarian literature and phonographs, 
go about spreading their beliefs on street corners and from door-to-door. 
They decry any form of religious ceremony, and they refuse to salute the 
Oag because they believe that in doing so they would violate the com- 
mandment against bowing down to any ‘'graven image.” Numerous 
local ordinances have been enacted to curb their activities. 

A small city in Georgia (the action is almost invariably taken by a 
small city or town) by ordinance made it a nuisance to distribute litera- 
ture within the city limits without first obtaining permission of the city 
manager. A Witness was convicted of violating the ordinance, and the 
Supreme Court of the United States held the ordinance void as being in 
violation of the freedom of the press, of speech, and of religion.^^ A 
Connecticut law required that before money might be solicited for a 
religious cause the local public welfare council should pass upon the 
c]iiestion of whether the cause is religious. ^Vitnesses were convicted of 
violating this law, but the Supreme Court again decided for the Wit- 
nesses, holding that the law was invalid in that it authorized the welfare 
councils to censor religion.^ ^ Jehovah’s Witnesses were expelled from 
school in a Pennsylvania district because they would not comply with an 
order of the local school board that all pupils must salute the flag. The 
Supreme Court, eight-to-one, sustained the school board, holding that 
cohesive patriotic sentiments and national unity were more important 
than the protection of the non-conformist views of the Witnesses, and 
that the school boards were the appropriate authorities to determine the 
means by which unifying sentiment was to be developed in the schools.^^ 
But Mr. Justice Stone dissented and, in a later case, three of the justices 
who had decided with the majority took the unusual step of saying they 
had been wrong on the flag salute question. On June 22 , 1942, Congress 
decreed that “civilians will always show full respect to the flag when the 
pledge is given by merely standing at attention.” This measure was 
sponsored by the American Legion, and it is to be expected that state 
and local authorities will conform to it in their regulations. If they do 

10 Lovell V. Griffin, 303 U.S. 444 (1938). On May 3, 1943, Supreme Court went even 
further, holding void an ordinance imposing a flat license tax for the privilege of 
selling literature from door to door, on the ground that, as applied to religious literature, 
the ordinance invaded the freedom of religion (Murdock v. Pennsylvania). 

11 Cantwell v. Connecticut, 310 U.S. 296 (1940). 

12 Minersville District v. Gobitis, 310 U.S. 586 (1940). 
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not, it is quite possible that the Supreme Court may reverse its position 
on the civilian flag salute requirement.^^ 

3. Freedom of speech and the press. Although relatively new, one 
of the most cherished rights of a free people is that of the freedom of 
speech and of the press. One of the provisions of the First Amendment 
of the Constitution of the United States is that Congress shall make no 
law ‘ abridging the freedom of speech, or of the press,” and the state 
constitutions contain similar guaranties against restrictions by state legis- 
latures. The freedom here under discussion must not be interpreted to 
mean that one is permitted to publish libels and indecent articles or is 
given the license to send out publications which subvert public morals 
or injure private reputations. The purpose of these guaranties is to 
protect and encourage full and free discussion of public questions. The 
individual is given the right to have his say and relieve his mind and 
conscience, and the public is given the right to hear him in order to 
help it make up its mind on public questions. Free speech may lead to 
grotesque absurdities at times, but certainly without it we would have 
less assurance that truth was not on the scaffold and wrong not on the 
throne. The right to speak freely either in praise or blame of a govern- 
ment and its officers creates a wholesome atmosphere and inspires con- 
fidence in and respect for government, while a substantial curtailment 
of this right creates suspicion and distrust and may become a strong con- 
tributing factor towards a revolt. 

Due process of law and the freedom of speech and the press. The 
Fourteenth Amendment of the Constitution denies to any state the right 
deprive any person of life, liberty, or property, without due process 
of law.” The Supreme Court has repeatedly held that the freedom of 
speech and of the press is a “liberty” protected by the Amendment. Not 
infrequently one of the forty-eight states or one of the thousands of local 
government units enacts a statute or ordinance curbing the cherished 
freedom under discussion, and with encouraging regularity the Supreme 
Court of the United States strikes down such enactments on the ground 
that they are contrary to the due process provision of the Fourteenth 
Amendment. 

A Minnesota statute authorized the abatement, as a public nuisance, 
of any “malicious, scandalous, defamatory” newspaper. A Minneapolis 
paper ran a series of articles in which the charge was made that certain 
officers were grossly negligent in performing their duties. For these pub- 
lications Minnesota authorities preceded to “abate” the newspaper. 
The publisher carried an appeal to the Supreme Court of the United 
States. There it was held that the law under which publishers could be 

13 Victor Rotnem and F. G. Folsom, Jr., “Recent Restrictions upon Religious Liberty/’ 
Am. Pol, Set, Rev., XXXVI, 1053 (December, 1943). 
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prohibited from printing newspapers was an infringement of the liberty 
of the press guaranteed by the Fourteenth Amendment.^'^ The decision 
does not mean that such a publisher shall not be liable, both civilly and 
criminally, for any abuse of the freedom of the press, but only that the 
state has no right to prohibit publication. In other words, a newspaper 
publisher has the right to publish at his own risk, the risk of civil and 
criminal action for abuse. 

A Negro in Georgia advocated, among other things, “mass actions such 
as demonstrations” and strikes, directed at the ultimate overthrow of 
capitalism. He was convicted in the courts of that state under an old 
statute which forbids “any attempt, by persuasion or otherwise, to induce 
others to join in any combined resistance to the lawful authority of the 
state.” The Supreme Court held that the activities of the accused con- 
stituted no clear danger to the state and that his- conviction under the 
statute was in violation of due process of law.^'^ 

The case of Hague v, has an importance as large as the wide 

public interest it aroused. Mayor Hague, backed by various conserva- 
tive forces, was determined to prevent the C.l.O. from getting a foothold 
in Jersey City. In pursuance of this policy he had caused the City Coun- 
cil to enact an ordinance and his police officers to take action under it 
which resulted in the closing of meeting halls to C.l.O. organizers, the 
prohibition of C.l.O. meetings on the streets and in the parks, and in 
preventing the distribution of C.l.O. papers and pamphlets on the streets. 
An imposing array of legal talent represented the C.l.O. and other or- 
ganizations in carrying the issue through the courts. The Supreme 
Court, by a majority of five to two, decided against Mayor Hague. 

Free speech and free press in time of war. As a nation we are none 
too proud of our restrictions on these civil liberties during the First 
World War. In 1917 Congress passed the Espionage Act and followed 
it the next year with the Sedition Act. Under the sweeping provisions 
of these laws harmless “crackpots” and those who criticized the govern- 
ment were gathered up along with the dangerous enemies of the Repub- 
lic and given long prison sentences. On the federal statute books still 
appears the Espionage Act of 1917 and it is accompanied by the Alien 
Registration Act of 1940. The title of the latter is incomplete and mis- 
leading. It should have some such title as the Alien Registration and 
Sedition Act, for sec. 2 covers sedition and it makes criminal a speech or 
publication which might possibly tend to produce results which the law 
forbids and also criminal membership in a society which may later be 
found to have subversive purposes. These statutes might be so inter- 
preted that freedom , of speech and the press would be as limited as they 

Near v. Minnesota, 283 U.S. 687 (1931). 

15 Herndon v. Lowry, 301 U.S, 342 (1937). 

16 307 U.S. 496 (1939)- 
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were in 1917-1918, but the Attorney General of the United States has 
forcefully declared that he will use the authority and influence of his 
office to prevent “the disgraceful hysteria of witch-hunts, strike breakings, 
and minority persecutions" of the First World War.^^ 

Can the federal courts, in particular the Supreme Court, be counted 
on to maintain civil rights in time of war? The answer seems to be 
“Yes." Shortly after the close of the last war, Mr. Justice Holmes made 
this statement, one of the many which place him at the top of the list of 
jurists: “The question in every case is whether the words used are used 
in such circumstances and are of such a nature as to create a clear and 
present danger (italics mine) that they will bring about the substantive 
evils that Congress has a right to prevent." This “clear and present 
danger" rule was soon abandoned by the majority of the Supreme Court, 
but it was recently restored. The test of guilt now is approximately this: 
Did the accused utter or write a statement which is liable to cause direct 
and serious interference with the conduct of the war? And not: Did he 
make a statement which by a broad construction of a statute may be 
labeled criminal? Under this test an individual who urges men not to 
register for the draft, or industriously circulates defeatist literature to the 
armed forces, or who systematically opposes the sale of war bonds, or who 
harbors enemies of the United States would in all probability be sent to 
prison. On the other hand, the man who in a moment of irritation 
loudly complains of his income tax bill, or who quietly advises a friend 
to invest less in war bonds, or who at a dinner party says the Comma nder- 
in-Chief of the armed forces of the United States is incompetent will go 
free. In other words, both the executive department and the courts are 
interested in the real obstructionists, not in perfectly decent and patriotic 
people who happen to have “tempers," who make indiscreet chance re- 
marks, or who are just preposterous, “queer," or “nutty." 

The people's part in maintaining the freedom of speech and of the 
PRESS. It is apparent from the foregoing discussion that the government 
is disposed to follow a relatively liberal policy in maintaining the free- 
dom of expression in time of war. If it is suggested that the govern- 
ment should go even further to preserve this freedom, the answer is that 
it has already gone further than is entirely pleasing to a large segment 
of the public. The citizens of many communities would classify as a 
seditious utterance a statement which law-enforcement officers would con- 
sider only annoying or irritating; and the same citizens might on their 
own initiative take such action against a “preacher of sedition" as would 
call down upon them the gravest rebuke from the Attorney General or 


17 New York Times Magazine, Sept. 1941, p. 8, and New York Times, Dec. 17, 1941, 
p. 24. See also R. E. Cushman, ‘Tivil Liberties,** Am. Pol Sci. Rev., XXXVI, 49 (Feb., 

1943)* 

18 Schenck v. U.S. 249 U.S. 47 (1919)- 
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other responsible officials. Citizens who have an itch to serve as detec- 
tives would do well to heed the urgent advice of the Department of 
Justice: that they can serve best by reporting all suspicious cases to officers 
of the law and let the matter rest at that. 

In war and peace the maintenance of freedom of expression is very 
much the citizen’s business. It cannot be maintained by constitutional 
guaranties alone. With this, as with other rights of man, the spirit of 
the government and the attitude of the people determine very largely 
the extent to which such rights will be possessed and enjoyed. Respect 
for and observance of the rights of a minority, no matter how odiom the 
opinions of that minority may be to the majority, must be maintained 
if a government is to remain free. The majority must guard against the 
pernicious assumption that “unsound” opinions deprive their holders of 
their rights under the constitutions. What is sound and what is un- 
sound? “Time has upset many fighting faiths,” declared Justice Holmes. 
“Ultimate good desired is better reached by free trade in ideas. . . . 
The best test of truth is the power of the thought to get itself accepted 
in the competition of the market.” He says that the Constitution “is an 
experiment, as all life is an experiment. Every year if not every day we 
have to wager our salvation upon some prophecy based upon imperfect 
knowledge. While that experiment is part of our system I think that we 
should be eternally vigilant against attempts to check the expression of 
opinions that we loathe and believe to be fraught with death, unless they 
so imminently threaten immediate interference with the lawful and press- 
ing purposes of the law that an immediate check is required to save the 
country.” 

4. The right of assembly. The provision of the First Amendment 
of the Federal Constitution that Congress shall make no law abridging 
“the right of the people peaceably to assemble, and to petition the gov» 
ernment for a redress of grievances,” is supplemented by state constitu- 
tions imposing the same restrictions upon state legislatures. Obviously, 
the right of assembly cannot be construed to mean the right of disorderly 
assembly; although those holding an assembly and the officers who break 
it up may sometimes disagree as to what constitutes a disorderly assembly. 
Neither does the right of assembly mean that one may be held at any 
place. A perfectly orderly group, meeting on a corner of a busy street 
for the purpose of hearing the Declaration of Independence read, may be 
dispersed for obstructing the traffic. But it sometimes happens that a 
“radical" assembly is unfairly and illegally broken up by the police or by 
enraged citizens. 

5. The right of petition. Does the right of petition mean the right 
to have the petition heard and considered? If this were true, legislative 
bodies the world over would have little time left for anything else. Dur- 

19 Dissenting in Abrams v. U.S., 250 O.S. 616 (1919). 
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ing the slavery controversy the question of receiving abolition petitions 
arose in Congress. In 1836 the House of Representatives resolved that 
such memorials be tabled without reading. John Quincy Adams, then 
a veteran member of the House, fought this resolution as unconstitutional, 
and his persistent efforts finally led to its repeal in 1844. In our day, the 
constitutional right of petition seems to be satisfied when a petition is 
officially received. 

6. The right to bear arms and its limitations. “A well regulated 
militia, being necessary to the security of a free state, the right of the 
people to keep and bear arms shall not be infringed.” The state con- 
stitutions restrict the state authorities as this Second Amendment of the 
Federal Constitution restricts the national authorities. These rights of 
the people arc not so sweeping that the traffic in and use of small arms 
ordinarily employed in holdups and private brawls may not be severely 
restricted by law. The unregulated keeping and bearing of such wea- 
pons is not “necessary to the security of a free state.'’ For the security of 
the individuals in a free state, the carrying of concealed weapons may be 
prohibited altogether. 

y. Jury trial in civil suits. Jury trial for important suits at common 
law is guaranteed in cases where the federal courts have jurisdiction 
by the Seventh Amendment of the Constitution of the United States. 
Although the state constitutions generally give a similar guaranty with re- 
gard to common law suits over which state courts have jurisdiction, there 
are important modifications of the rule in some states. More attention 
will be given to this point when the law and the courts are under dis- 
cussion. 


III. THE RIGHTS OF PERSONS ACCUSED OF CRIME 

Hie rights of an accused person are defined in our constitutions be- 
cause in less enlightened days such persons were often treated very un- 
fairly. Everyone will agree that an innocent man, when accused of 
crime, is entitled to all the safeguards against conviction that the law can 
give him. Furthermore, the most hardened criminal is entitled to fair 
treatment— to protection against arbitrary conviction and punishment. 
The law-abiding citizen is sometimes very much out of patience because 
of the seeming ease with which notorious felons may escape punishment, 
and he may conclude that the constitutions have done too much in the 
way of providing protection for such individuals. We should bear in 
mind, however, that the enemies of society who escape punishment usu- 
ally escape by some method other than by reliance upon constitutional 
guaranties. Just how so many felons go unwhipped of justice is a ques- 

20 Burdick, op. ciU Ch. XV: Hall, op. ciL, Ch. VI; Mathews, op. cit., Ch. XXIII; 
Willoughby, op. dt., Ch. LV- 
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tion which we reserve for the chapter on the problem of justice. Our 
present task is to examine the constitutional rights of the accused. 

1. Safeguards for those accused of treason. Treason is defined in 
the Federal Constitution in order to prevent Congress from passing any 
sweeping legislation which would classify as traitors those persons who 
might happen to be merely obstructionists or a source of annoyance to 
the United States in one way or another. According to the Constitution, 
“treason against the United States shall consist only in levying war 
against them or in adhering to their enemies, giving them aid and com- 
fort.” The Constitution goes still further and establishes safeguards for 
persons who are accused of treason: “No person shall be convicted of 
treason unless on the testimony of two witnesses to the same overt act, 
or on confession in open court.” It is obvious that these provisions af- 
ford ample protection against arbitrary treason laws and afford a special 
protection against conviction for treason. 

2. The right to the writ of habeas corpus. “The privilege of the 
writ of habeas corpus shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it.” The Federal 
Constitution directs this prohibition to the national government. The 
state constitutions give the people similar protection from the state gov- 
ernment. Any person under arrest and confined has the right under this 
writ to have an immediate hearing before a court in order that the suf: 
ficiency of the cause for which he is being held may be examined. If 
such a person is held by state officers and for an offense presumably fall- 
ing under state law, he will apply to a state court for the writ. If he 
is held by national officers or state officers for an offense with which 
the national government is concerned, he will apply to a federal court 
for the writ. The writ is issued by the court to the officer who has cus- 
tody of the prisoner, and it directs the officer to bring the prisoner before 
the court. The judge will then examine the facts of the case, and hear 
such testimony and arguments as seem necessary to the establishment of 
the facts. If it then appears that the prisoner is being detained in viola- 
tion of law, he will be released; otherwise he will remain a prisoner and 
await regular trial. The Federal Constitution clearly states that the writ 
may not be suspended except in cases of rebellion or invasion. Suspen- 
sion is held to be a legislative power, although Lincoln suspended the 
writ in certain sections of the country during the Civil War.^^ Some 
state constitutions, in order to prevent possible abuse in exercising the 
power of suspending the writ, prohibit its suspension altogether. 

g. The prohibition against bills of attainder. The Federal Constitu- 
tion prohibits both the national and state governments from passing a 


21 R. E. Cushmaa, Leading Comtiixitional Decisions (1940 ed.), pp. 61-63, note. 
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bill of attainder or ex post facto law. The state constitutions regularly 
duplicate this guaranty with respect to the states. A bill of attainder 
is a legislative act by which accused persons are declared guilty and pun- 
ishment is prescribed without judicial trial. It is inconceivable that a 
legislature in our day would attempt to pass a bill declaring John Doe 
guilty of robbery and sending him to prison for ten years without judi- 
cial trial. But occasionally a legislature might indirectly and unwit- 
tingly pass a bill of attainder. For example, a West Virginia law 
deprived any person who could not take oath that he had never sup- 
ported the enemies of the United States, of the right to use the courts in 
certain cases. The Court declared this act to be a bill of attainder and 
void, in that the offense of bearing arms against the United States was 
assumed by the legislature and not proved by judicial trial.^s 

4. The prohibition against ex post facto laws. The prohibitions 
against ex post facto laws are more important than those against the bills 
of attainder, for the reason that many more cases arise under the former. 
The words ex post facto mean “after the fact.'' The prohibition is 
against the enactment of any law which makes a deed done before its 
passage, and innocent at the time, a crime. Furthermore, an act increas- 
ing a penalty, or changing a method of trial in such a way as to make 
conviction more certain, would be ex post facto for any person accused of 
having committed a crime covered by the act on a date prior to its 
passage. 

Examples. These points can be made clear by illustrations. If we as-^ 
sume that selling lottery tickets is no crime in your state in December, a 
man who sells them in that month could not be convicted under an act 
passed by the legislature the following January; for, obviously, as ap- 
plied to him, that law would be “after the fact." in like manner, if a 
law on the statute books in December fixes a penalty of one year in jail for 
the selling of such tickets, a law passed in January increasing the pen- 
alty to two years would be ex post facto as applied to all persons who 
were being tried for selling lottery tickets in December, or at any other 
time before the January act was passed. Similarly, any act passed in Jan- 
uary altering the rules of evidence in such a way as to require materially 
less or different testimony for conviction than required in December would 
be held to be ex post facto and invalid as applied to anyone being tried 
for selling lottery tickets in December, or at any other time prior to the 
enactment of the new law. Suppose your state law provides that trial in 
such cases shall be by a jury of twelve persons. A law passed fixing the 
number at eight would be ex post facto for one accused of having com- 

22 pierce v. Carskadon, 16 Wall. 234 (187s); Hall, op. cit., p. 92. 

23 But, of course, such a law would be valid against all who committed the crime 
after its passage. 
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mitted the crime before its enactment; for it is assumed that eight men 
will agree to a conviction more readily than twelve.-** But any law which 
lessens the rigors of criminal justice is valid. Thus, the repeal of a statute 
under which an individual is held for trial would result in his release.^^ 
It is important to note that the ex post facto provision refers only to crim- 
inal matters; it does not apply to civil cases. 

5. Security against search and seizure. The Fourth Amendment of 
the Constitution of the United States gives security to one against certain 
arbitrary acts of the national government and its officers by providing that 
“the right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no warrant shall issue, but upon probable cause, supported by oath 
or affirmation, and particularly describing the place to be searched, and 
the persons or things to be seized.’' The state governments and their offi- 
cers are under the same restrictions by the terms of the state constitutions. 
These provisions form the legal basis for the statement that a man’s home 
is his castle. When a warrant is issued for the arrest of an individual, he 
must be named or described in the warrant. If his papers are to be 
searched and seized, whether they are at his home, in his office, in the mails, 
or elsewheiT, the warrant must conform to the terms of the constitutions, 
showing the “probable cause.” But suppose evidence is obtained by 
illegal search; may it be used against the accused? The Supreme Court 
of the United States holds that such evidence is inadmissible, if the acaised 
makes a motion for its return or suppression before the trial.-^ Some state 
courts follow this ruling, but the majority do not. 

6. Accused may not be compelled to testify. Under our legal system, 
no person “shall be compelled in any criminal case to be a witness against 
himself.” The state constitutions carry provisions similar to that just 
quoted from the Fifth Amendment of the Constitution- of the United 
States. This immunity means that a person cannot be made to testify 
against himself when he is on trial; that he shall not be compelled, as a 
witness in any proceedings, to give testimony that may be used later by 
the government conducting such proceedings, in a criminal prosecution 
against him; that he cannot be forced to produce private books and papers 
which might contain evidence against him; and probably that he may not 
be required to remove his clothing and expose parts of his body or cloth- 
ing, since such exposure may incriminate him. In Tennessee, it was held 
that a man on trial could not be compelled to place his naked foot in a 
pan of mud in order to enable the jury to compare the footprint with that 
of the man who committed the crime.-® 

24 Thompson v. Utah, 170 U.S. 343 (1898). 

25 For a good summary on ex post facto laws see Hall, op. ciL, pp. 92 ff. 

2 <5 Ibid., p. 103. 

27 Weeks v. U.S., 232 U.S. 383 (1914)- 

28 Stokes V. State, 5 Baxt, 619 (1875). 
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Limitations of the right. These rights are guaranteed only to per- 
sons who are on trial, or to those whose testimony may lead to their being 
placed on trial. Thus, an agent of another may not refuse to testify on 
the grounds that his testimony may render his principal liable to criminal 
prosecution. Nor may an officer of a corporation successfully base his 
refusal to give testimony on the plea that the evidence he might give may 
be used in a criminal case against his corporation. Probably no person 
may withhold testimony in proceedings in one state because of the possi- 
bility of such testimony's being used against him by another state or by 
the national government. It seems, also, that an individual may not refuse 
to testify in a national proceeding on the ground that the evidence might 
incriminate him in a state.-^ 

7. Double jeopardy prohibited. No person shall be subject ''for the 
same offense to be twice put in jeopardy of life or limb,” declares the Fifth 
Amendment of the Federal Constitution. State constitutions invariably 
carry the same provision. The term "limb” has survived from the days 
when penal amputations were sometimes ordered. In our time it is lib- 
erally interpreted to mean liberty. The clause means not only that one 
shall not be punished twice for the same offense but also that one may not 
be tried twice for the same offense. Here, as in practically every clause of 
our constitutions, many nice questions arise. When is an accused placed 
in jeopardy? In general, when he has been put on trial before a com- 
petent court. However, if the jury cannot agree and is discharged, the 
double jeopardy plea does not avail against trial by a new jury. Simi- 
larly, a jury may be discharged and a new trial ordered, if a juror's official 
conduct is found to be improper. An accused waives his immunity against 
double jeopardy when he asks for a retrial or appeals. Waiver is a privi- 
lege that rests solely with the accused and, consequently, if he is acquitted 
in the original trial, the government is blocked from ordering a new trial 
or making an appeal. It is important to notice that immunity against 
double jeopardy is granted by the Federal Constitution in federal cases 
only. In state cases, the accused must look to state constitutions. It hap- 
pens, therefore, that an individual whose offense violates both state and 
federal law may be tried by both governments, the double jeopardy plea 
availing him nothing.^*^ 

8. Indictment and trial by jury. Everyone knows something about the 
right of trial by jury. The Fifth Amendment of the Federal Constitution 
requires indictment by grand jury in capital or otherwise infamous crimes. 
This old common law procedure was formerly stipulated in all state con- 
stitutions, but the tendency is very definitely away from it today. In its 
place, many states substitute indictment by an "information” filed by a 
prosecuting attorney against a person suspected of a crime. In two 

29 Hall, op, ciU, pp. 99 ff. 

so Mathews, op, cit,, pp. 391 ff. 
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places,®^ the Federal Constitution states that offenders against federal laws 
shall have the right of trial by jury. Here again, some states have broken 
away from the requirements of the common law and modified the jury 
trial by constitutional provisions. Unless a constitution specifies other- 
wise, “trial by jury” means trial by a jury of twelve persons, under the 
direction of a judge, and a unanimous verdict.®^ It is clear, of course, that 
in the indictment, whether by grand jury or information, an individual is 
formally charged with a crime, and that the function of the trial (or petit) 
jury is to decide whether he is “guilty as charged” or innocent. 

Other rights of persons accused of crime. Constitutions list several 
other rights of persons accused of crime. One is the right of “speedy and 
public trial.” Speedy trial is just what malefactors do not want. They 
attempt and often succeed in bringing about delay, knowing well that it 
is one of the surest methods of eluding justice. Another right of accused 
persons is that trial shall be in the district where the offense was committed. 
Where local opinion is such that an accused is not likely to receive a fair 
trial, a state case may be transferred from one county to another, but the 
terms of the Federal Constitution are too rigid to permit a federal case to 
be transferred from one state to another. Constitutions regularly pro- 
hibit excessive bails and fines. With respect to bail, the prohibition does 
not mean that bail must always be allowed. It is never allowed for capital 
offenses. It means that, if it is allowed, it shall not be out of proportion 
to the offense and the financial resources of the accused. Fines must be in 
rough proportion to the offense of which one is convicted. Accompany- 
ing the prohibition just mentioned is another against “cruel and unusual 
punishments.” The death sentence as ordinarily carried out does not, of 
course, fall within the prohibition. The Supreme Court of the United 
States has held that hard and painful labor in chains for falsification of 
public records is a cruel punishment within the meaning of the prohibi- 
tion.®® This is a rather impressive but not an exhaustive list of the rights 
of persons accused or convicted of crime. The discussion of “due process 
of law” in the next section and the later chapters on the courts will give a 
little more light on the subject. 

IV. DUE PROCESS OF LAW AND THE EQUAL PROTECTION 
OF THE LAWS^^ 

The Fifth Amendment of the Constitution prohibits the national gov- 
ernment from depriving any person “of life, liberty, or property, without 

31 Art. Ill, sec. 2, cl. 3, and the Sixth Amendment. 

32 Hall, op. cit., pp. 104 ff. 

33 Mathews, op. cit., pp. 394 ff. 

34 H. C. Black, Handbook of American Constitutional Law (1927 ed.), Chs. XVI 
XIX-XX; Burdick, op. cit, XXVIII--XXXrrT; Hall, 03b. dt, Chs. VII-X; Mathews, op. citi 
Chs. XXVI-XXXI. 
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due process of law/' The Fourteenth Amendment lays the same prohibi- 
tion upon the states and adds that they shall not deny to any person within 
their jurisdiction ‘‘the equal protection of the laws." The former prohibi- 
tion practically includes the latter, since most violations of equal protec- 
tion also violate due process. The fundamental provision, then, is that 
respecting due process, a provision which is duplicated in all state constitu- 
tions. Both due process and equal protection may be invoked not only by 
natural persons but by corporations as well. There has been more litiga- 
tion under this clause of the Federal Constitution than any other. Its 
significance will appear as we proceed. 

The meaning of due process. The term “due process of law" is hoary 
with age, being accepted as the equivalent of the “law of the land" as used 
in Magna Charta, There is no broader or more fundamental safeguard 
in our constitutional system than the due process provision. It may be 
that the breadth and importance of due process, plus an earnest desire not 
to limit its application, have led the courts to refuse to give a complete 
definition of its meaning, leaving them with their theory that “the full 
meaning should be gradually ascertained by the process of inclusion and 
exclusion in the course of decisions in cases as they arise." It is possible, 
however, to give a broad working definition of due process of law. It is 
this: the due process of law prohibition prevents our governments from 
taking arbitrary action against an individual’s life or body, or against his 
fundamental liberties, or against his property rights. Corporations and 
other organizations are also protected, except as to “life," by due process 
of law, particularly by the due process provision of the Fourteenth Amend- 
ment. It was made clear in the last section that the freedom of speech 
and of the press are among the “liberties" protected by due process. ^ Other 
rights secured by due process include the right to worship, to a fair trial, 
to contract, to labor, to acquire property, to assemble peaceably, to marry, 
and to acquire knowledge. It must not be assumed that the due process 
provision of the Fourteenth Amendment has the effect of requiting the 
states to observe the federal bill of rights. This is not true. What is true 
is this: that some of the fundamental rights of persons which due process 
requires the states to respect happen to be mentioned in the federal bill 
of rights-~-the freedom of speech and of the press and the right to counsel 
when on trial, for example. The due process provision of the Fourteenth 
Amendment forces the states to observe these individual rights not be- 
cause they are listed in the federal bill of rights, but because they are essen- 
tial to due process itself. Indictment by grand jury and trial by jury are 
demanded of the national government by the federal bill of rights, but 
due process of the Fourteenth Amendment does not require the states to 
follow these procedures because they are not essential to a fair trial. 

Procedural rights: i. In criminal cases. In another section of this 

85 Twining v. New Jersey, 211 ti.S. 78 (1908). 
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chapter, the rights of persons accused of crime were discussed. The due 
process clauses of the constitutions secure to such persons additional rights. 
Unlawful arrest on a criminal charge is contrary to due process, for such 
arrest deprives one of his liberty. A penal statute so vague in its mean- 
ing that men with ordinary intelligence could only guess at its application 
is contrary to due process. A formal and definite accusation must be fur- 
nished the person to be tried; he must be given adequate opportunity to 
defend himself in a court having jurisdiction, that is, the authority to try 
the case; and he must be allowed adequate counsel for his defense. These 
are the essential requirements of due process in criminal cases. Due proc- 
ess does not require indictment by grand jury or trial by jury. Nor is due 
process violated if a person on trial is compelled to give testimony against 
himself, or if appeal is not allowed. If an accused has the rights just men- 
tioned, and a number of others commonly associated with the rights of 
accused persons, it is not because due process secures him in them, but 
because they are given to him by other provisions of the constitutions or 
by statutes.^® 

One Hurtado had by the constitution and laxrs of California, been ex- 
amined and committed by a magistrate, tried, convicted, and sentenced to 
be hanged for murder. He attempted to escape the noose by an appeal 
to the United States Supreme Court, basing his appeal on the ground that 
his being held for trial, without the ancient procedure of indictment by 
a grand jury, was about to deprive him of his life without due process of 
law. The Court took a different view of the matter, holding that, while 
a method which had been followed for centuries was due process, it did 
not follow that other and new methods of procedure are not due process. 
To hold that a judicial practice must have its origin in the dim past in 
order to meet the requirement of due process of law “would be to deny 
every quality of the law but its age, and to render it incapable of progress 
or improvement. It would be to stamp upon our jurisprudence the un- 
changeableness attributed to the laws of the Medes and the Persians.*' S7 

Although honest and humane individuals supposed that the Fourteenth 
Amendment would give the Negro civil rights, there have been many occa- 
sions when their hopes seem to have been unduly optimistic. Yet due 
process has often been successfully invoked by members of the colored race. 
Seven Negro boys — “the Scottsboro boys” — were arrested in Alabama for 
a capital crime. They were brought into court for trial before they had 
any counsel and the counsel appointed at the beginning of the trial had 
no time to prepare for their defense. The Supreme Court of the United 
States held that such a proceeding does not give the customary right of 
counsel, and that such right is one of those fundamental liberties which 

36 Black, op. ciL, pp, 626-628. 
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is guaranteed by the due process clause of the Fourteenth Amendment.^® 
From these illustrations we may conclude that while due process does not 
guarantee all of the forms of procedure we commonly associate with a 
criminal trial it does guarantee the essentials of a fair trial. 

2. In civil. CASES. Due process of law in judicial action in civil cases is 
held to require a regular proceeding before a court duly authorized to hear 
the case, and that the parties shall have full hearing in defense or in re- 
buttal. As in criminal cases, this does not mean the right of a hearing 
before a jury or other specific rights. Any proceeding which gives notice, 
fair hearing, and security of essential rights meets the requirements of due 
process of law.®^ 

3. Obligation of administrative officers to observe due process. Ad- 
ministrative officers, as well as judicial officers, are bound to observe the 
provisions of due process. Revenue and tax commissioners, boards of 
health, and any other administrative officers may not deprive a person of 
his property or rights in an arbitrary manner. Due process requires that 
a proper notice be given to the persons wdiose rights are concerned and 
that a fair hearing be had before the proper administrative officials or 
before a court on appeal. A state board may revoke a license to practice 
medicine, but the revocation may not be made without giving the doctor 
due notice and a hearing before the board.^^ 

Substantive rights. Up to this point in this section we have discussed 
due process of law as it is applied in matters of procedure, such as forms 
of trial. In section I, in those paragraphs relating to freedom of religion, 
of speech, and of the press, it was shown that the due process clause, as 
judicially interpreted, protects those liberties not only by preventing arbi- 
trary procedures which would curtail them, but also, and much more im- 
portant, by striking down statutes which would muzzle the press, gag 
speakers, and force stout witnesses for Jehovah to “worship idols.” We 
are now to consider the operation of due process of law in relation to other 
substantive rights, such as the right to make contracts, the right to possess 
property, and the right to operate private schools. 

Due process and the police power. Governments exercise certain pow- 
ers, rather vaguely termed “police powers,” which relate to the safety, 
health, morals, and general welfare of the public. It is obvious that the 
field of legislation under such powers is very wide. All laws enacted with 
regard to these matters must meet the demands of due process of law. It 
is right here that the great controversies concerning the proper application 
of due process have been carried on. Here we have to fix a line between 
the somewhat vague police power of the governments and the not-fully- 

38 Powell V. Alabama, 287 U.S. 45 (1932). 
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defined individual rights to liberty and property under the due process 
clause. Fixing a line between two uncertainties is of necessity a matter 
of opinion, and the line established is still a boundary fixed by opinion, 
even though it is laid down by a formal judicial decision. Some concrete 
cases will illustrate the difficulties involved. 

Minimum hour cases. Some years ago the state legislature of New 
York, in the interest of the health, safety, and general welfare of its bakers, 
passed a law prohibiting their employment for more than sixty hours a 
week. In the case of Lochner v. New York, the Supreme Court of the 
United States decided, by a five-four majority, ‘‘that there can be no fair 
doubt that the trade of a baker, in and of itself, is not an unhealthy one 
to that degree which would authorize the legislature to interfere with the 
right to labor, and with the right of free contract on the part of the indi- 
vidual, either as employer or employee.’' Thus, five judges decided that 
the law in question represented abuse rather than a use of the police 
power. There is some humor in the statement of the Court with regard 
to there being no fair doubt that the trade of a baker is not unhealthy; for 
three of its four dissenting judges decided “that the question is one about 
which there is room for debate and for an honest difference of opinion.” 
Mr. Justice Holmes, the other dissenting judge, differed with the majority 
still more vigorously: “I think that the word ‘liberty’ in the Fourteenth 
Amendment is perverted when it is held to prevent the natural outcome 
of a dominant opinion, unless it can be said that a rational and fair man 
necessarily would admit that the statute proposed would infringe funda- 
mental principles as they have been understood by the traditions of our 
people and our law. It does not need research to show that no such 
sweeping condemnation can be passed upon the statute before us. A 
reasonable man might think it a proper measure on the score of health.” 

There was a great deal of criticism of the majority opinion of the Court 
in the Lochner case. Some sport was made of the liberty of a laborer, 
under the due process provision, to contract to work eighteen hours a day 
if he cared to do so. Three years later, in 1908, the Court decided that an 
Oregon statute which fixed a ten-hour day for women was a proper exer- 
cise of the police power and, therefore, did not arbitrarily deprive women 
of the liberty to make a contract to work for as many hours a day as they 
pleased.^^ In 1917 another Oregon statute was contested before the Su- 
preme Court. This statute, which established the ten-hour day for in- 
dustry generally, was also sustained by the Court on the ground that it was 
a fair use of the police power of the state.^® 

Minimum wage cases. The Court was slow to sanction the regulation 
of wages as a legitimate exercise of the police power, A minimum wage 

Lochner v. New York, 198 U.S. 45 (1905), 
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law for women and children in the District of Columbia was declared by 
the Supreme Court to be in contravention to the provision of the Fifth 
Amendment that '‘no person shall be deprived of life, liberty, or property, 
without due process of law/' The statute required a wage adequate “to 
supply the necessary cost of living to women workers" and took no account 
of the reasonable value of the service rendered. This failure to take into 
consideration the value of the service the Court found particularly ob- 
jectionable.^^ In 1933 the New York legislature enacted a minimum 
wage statute for women and minors and placed in it the provision that the 
wage should not be above the reasonable value of the service, thus seeking 
to save the statute from a judicial veto. But in Morehead v. Tipaldo 
(1936) the Supreme Court of the United States, in a five-four decision, fol- 
lowing its decision in the earlier case, held the law invalid as an unneces- 
sary interference with the liberty of contract guaranteed by the due process 
clause of the Fourteenth Amendment. Chief Justice Hughes dissented, 
holding that the objections to the statute for the District of Columbia had 
been met in the New York law. Justice Stone, in his dissenting opinion, 
went much further than the Chief Justice. “There is grim irony," he 
said, “in speaking of the freedom of contract of those who, because of their 
economic necessities, give their service for less than is needful to keep body 
and soul together!" On March 29, 1937, the Supreme Court executed a 
remarkable about-face on minimum wage laws.^® Mr. Justice Roberts 
took his place with the four Justices who had voted to sustain the New 
York law and the five upheld the validity of a similar law of the State of 
Washington. The earlier adverse decisions were thus overruled. 

The Nebraska school law. The liberty of individuals and organiza- 
tions to operate private schools and to determine the subjects to be taught 
in them, and the liberty to receive instruction in private schools are very 
important rights which have recently been before the courts. During the 
First World War and immediately following it, a number of state legisla- 
tures, responding to patriotic and Americanization sentiments, passed laws 
restricting the teaching of foreign languages in private schools. A Mr. 
Meyer violated such a law in Nebraska, and the courts of that state con- 
victed him for the offense. The Supreme Court of the United States 
reversed the decision of the Supreme Court of Nebraska, on the grounds 
that such a statute was an unwarranted interference with the liberty guar- 
anteed by the Fourteenth Amendment and an infringement on the right 
of teachers and parents in regard to the use of private schools.^^ This 

44 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 
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decision does not, of course, prohibit the states from legislating on the 
teaching of foreign languages in the tax-supported schools, just as they 
may legislate, as in Tennessee, against the teaching of evolution in those 
schools. 

The Oregon school law. A law of much wider significance than the 
Nebraska law was the statute adopted by the people of Oregon by a popu- 
lar vote in 1922. This statute provided that all children between the ages 
of eight and sixteen who had not completed the eighth grade should attend 
the public schools, thus practically abolishing all the private schools at one 
fell swoop. A Catholic school and a secular military academy contested 
the constitutionality of the act. The Supreme Court of the United States 
decided unanimously that the act of the people of Oregon was in violation 
of the due process clause of the Fourteenth Amendment in that it ‘'un- 
reasonably interferes with the liberty of parents and guardians to direct 
the upbringing and education of children under their controF’ and denies 
to persons engaged in private school management or instruction the liberty 
of following a vocation “not inherently harmful, but long regarded as use- 
ful and meritorious.’' This decision must not be understood to deny 
to the states the right to regulate, in a reasonable manner, all schools, 
public and private, and to require attendance at some school. The deci- 
sion does deny to the states a monopoly on education. 

The flexibility of due process of law. The one thing that we can be 
certain about is that the meaning of due process of law is subject to con- 
stant reinterpretation and change. Each new generation of judges inter- 
prets it and the changing times practically force them to do so. A hun- 
dred years ago it was applied only to matters of procedure; its application 
to substantive law is an American development following the Civil War. 
Almost never does the Supreme Court adjourn a term without having 
found a slightly different case calling for its application or without having 
felt the necessity of giving it a different application to an old type of case. 
During the past fifteen years, many observers believe that the trend in the 
meaning of due process of law has been in the direction of extending pro- 
tection to personal rights as distinct from the rights of property. In par- 
ticular has the Supreme Court of the United States clearly placed the 
freedom of speech and of the press, the right of assembly, and similar 
“human” rights under the protection of due process of law. 

Equal protection of the laws. The provision of the Fourteenth Amend- 
ment that “no state shall deny to any person within its jurisdiction the 
equal protection of the laws,” as previously stated, is closely associated 
with the due process clause. The equal protection provision in the Fed- 
eral Constitution is duplicated by a .similar provision against arbitrary 
class legislation in the constitutions of most of the states. Corporations, 
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as well as natural persons, enjoy the benefits of equal protection as they do 
the benefits of clue process. 

The meaning of the guaranty. The requirement of equal protection 
of the laws does not mean that all persons and businesses shall be treated 
alike. It is obvious that regulations for children must differ from those 
for adults; that feeble-minded and insane adults cannot be accorded the 
treatment normal individuals receive; that the business of mining needs 
a set of regulations which differ from those for banking. Equal protection 
of the laws means that all persons and businesses similarly situated shall 
be treated alike.^^ In the interest of the public welfare various classifica- 
tions can be made, provided they are “based upon some difference which 
bears a reasonable and just relation to the act in respect to which the classi- 
fication is proposed.” A few examples of classifications will make this 
point clear. 

Persons on their way to Hot Springs, Arkansas, were so frequently an- 
noyed by “drummers” who swarmed through the trains urging travelers, 
many of whom were sick, to patronize various physicians, hotels, bath- 
houses, and the like, that the state legislature passed a law prohibiting the 
activity of these “drummers” on the trains. Since other drummers were 
not so restricted, the men to whom the law applied claimed that the classi- 
fication was unreasonable and denied them the equal protection of the 
laws. The courts held that the statute was well within the realm of 
reason; that other drummers were very properly exempted from the pro- 
hibition, in view of the fact that they were no source of annoyance to pas- 
sengers and seldom found opportunity to solicit business on the trains.®^ 

Missouri passed a law prohibiting producers or sellers to combine, but 
labor was excepted. The International Harvester Company claimed that 
this exception of labor from the operation of the law denied the manu- 
facturing concerns equal, protection. The Supreme Court of the United 
States decided that the danger from a monopoly of great producers was 
real and present, but that there was little danger from a labor monopoly; 
hence, that the classification was reasonable.^- But an antitrust law which 
excepted farmers and live stock raisers from its provisions was held to be 
a violation of the equal protection guaranty.^^ A comparison of these two 
cases shows what fine points must frequently be decided by the courts. 
Since the public also has ideas as to what is reasonable and what is un- 
reasonable, we cannot expect it to receive with meekness the judicial de- 
cision in every case. 

The chain store tax. Of great interest is the recent movement in several 
states to place a special tax upon chain stores. By an Indiana law of 1929, 

49 Hall, Constitutional Law, pp. 136 if. 

50 Gulf, C. and S. F. Ry. Co. v. Ellis, 165 U.S. 150 (1897). 

51 Williams v. Arkansas, 217 U.S. 79 (1910). 

52 International Harvester Company v. Missouri, 234 U.S. 199 (1914). 

58 Connolly v. Union Sewer Pipe Company, 184 U.S. 540 (1902). 



04 Government in the United States 

the first store pays $3 per year; the next four, $10 each; the next five, $15 
each; the next ten, I20 each; and all above that, $25 each. An owner of 
225 chain stores alleged he was being denied the equal protection of the 
laws, in that his tax amounted to $5,443, while the same number of in- 
dividual stores paid only $675. In a five-four decision the Supreme Court 
held that “the fact that a statute discriminates in favor of a certain class 
does not make it arbitrary if the discrimination is founded upon a reason- 
able distinction. . . . The statute treats upon a similar basis all owners of 
chain stores. . . . This is all the Constitution requires.” 

Laws must be fairly applied to persons in the same class. It is not 
enough that a classification law be reasonable and founded on a sound 
principle of government policy. Such laws must be reasonably and fairly 
enforced in order to satisfy the requirements of equal protection. Some 
fifty years ago, the City of San Francisco passed an ordinance prohibiting 
the operation of laundries in frame buildings without a permit from a 
city inspector. This was a perfectly valid ordinance by its terms. There 
is clearly more danger of fire in such buildings than there is in buildings 
of brick and stone. But the city inspector gave natives permits to operate 
laundries in the frame buildings and refused to give permits to Chinese. 
Yick Wo, acting for himself and other Chinese, accepting the advice of 
good counsel, went to court with the plea that the enforcement of the 
ordinance amounted to a denial of his constitutional right to the equal 
protection of the laws. The Supreme Court of the United States took the 
same view, expressed in this language: “Though the law itself be fair on 
its face and impartial in appearance, yet, if it is applied and administered 
by public authority with an evil eye and an unequal hand, so as practically 
to make unjust and illegal discriminations between persons in similar cir- 
cumstances, material to their rights, the denial of equal justice is still 
within the prohibition of the Constitution.” 

The Negro and equal protection. The requirement of the Constitu- 
tion means that persons shall be given equality of rights under the laws, 
not identity of rights. It follows then that, while state and local govern- 
ments may not exclude Negroes from the public schools, they may force 
them to attend schools established especially for Negroes. A law requir- 
ing railway companies to provide separate, but equal, accommodations for 
the white and colored races meets the demands of the “equal protection 
of the laws” provision. Members of the Negro race ordinarily make no 
complaint against the separate accommodation practice, but they often 
bitterly complain that the accommodations furnished are not equal. Con- 
gressman Mitchell, a Negro representing a Chicago district, was traveling 
from Chicago to Hot Springs, Arkansas, on a ticket which entitled him to 
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Pullman accommodations. Upon reaching the Arkansas border he was 
compelled to leave the Pullman and ride in a day coach reserved for mem- 
bers of his race. All of this was in compliance with the Arkansas segrega- 
tion law. The railroad was willing to refund the difference in fare, and, 
in fact, did let colored passengers occupy drawing-room space at regular 
Pullman fare, if such space was available. The railroad showed that very 
few Negroes traveled by Pullman, and claimed that it was unreasonable 
to require it to provide separate and equal Pullman accommodations for 
them. Nevertheless, the Supreme Court of the United States was unani- 
mous in holding that Mitchell was a victim of discrimination and entitled 
to relief.''^® It is true that Mitchell presented his case under a federal law, 
the Interstate Commerce Act, but there is no doubt that the decision would 
have been the same had he sought his relief under the “equal protection’' 
clause against the discriminatory Arkansas statute. Segregation laws are 
valid if both races are given equal accommodations, and not otherwise. 
Fair segregation laws are supposed to bring about better relations between 
the races, and the courts hold them to be legitimate under the police 
power. 

Segregation in cities usually works out naturally or by private arrange- 
ment, but occasionally a city will legislate. An ordinance of the city of 
Louisville which provided that Negroes should not occupy a residence in 
a block in which the greater number of houses were occupied by white 
people was declared void because, in the opinion of the Court, it could 
not be sustained under the police power, and unreasonably interfered 
with the liberty of property ownership and occupancy.®^ But private 
citizens in a block may make a valid agreement not to sell property to 
colored persons, since the Fourteenth Amendment is not addressed to in- 
dividuals but to governments. 

In 1935 Negro received considerable comfort from a Supreme Court 
decision. Our discussion of due process brought out the fact that in the 
first “Scottsboro case” the Negroes were held to have been denied due 
process of law because they were not given a fair opportunity to retain 
counsel. After this decision they were again tried and convicted. They 
again appealed to the Supreme Court, this time on the ground that Negroes 
had been systematically excluded from service on both the grand jury and 
the trial jury. The Court examined the evidence and found that Alabama 
courts in the counties having jurisdiction of the accused Negroes followed 
the unvarying practice of excluding members of that race from jury serv- 
ice. This practice was declared to be in violation of the equal protection 
clause of the Fourteenth Amendment.®® Of course, no one would be so 
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foolish as to say that court decisions of this kind can put the Negro on 
the same practical footing as the white man in defending his rights. Noth- 
ing less than the extinction of race prejudice will bring about that result. 

Due process and equal protection in eminent domain. One of the 
powers of sovereignty is that of eminent domain, that is, the right to take 
private property for public use. But this power must be exercised under 
constitutional restraint. The Fifth Amendment of the Federal Constitu- 
tion supplements the due process provision with the declaration that the 
national government shall not take private property for public use with- 
out just compensation. The state constitutions limit state governments 
in the same way, and sometimes impose more detailed limitations. The 
due process and equal protection clauses of the Fourteenth Amendment 
are further limitations on the power of the states to exercise the power of 
eminent domain. 

The general principles which are followed for the protection of prop- 
erty in eminent domain cases can be stated in a few sentences. First, pri- 
vate property may be taken only by a government or by a corporation act- 
ing under government authority. Second, the purpose for which property 
is taken must be public — a matter for judicial determination. Third, the 
property which may be taken is not confined to land; franchises and simi- 
lar property rights may be taken. Fourth, property is said to be “taken” 
when its owner is deprived of it entirely or of the ordinary use of it. Fifth, 
when property is to be taken, the owner is entitled to payment for damages 
in money, the amount to be determined by an impartial tribunal, accord- 
ing to the just and fair value of the property taken."'® 

V. THE PROTECTION OF CONTRACTS 

Liberty of contract not unlimited. We have learned that one of the 
liberties protected by the due process provisions of our constitutions is the 
freedom of contract. “Every citizen has a right freely to contract for the 
price of his labor, services, or property.” But this right is subject to 
government regulation in the interest of the public. The government 
“may restrain all engaged in any employment from any contract in the 
course of that employment which is against public policy,” An attorney 
charged the Widow Julia Johnson more than ten dollars, contrary to a 
statute of Congress, for assisting her in presenting her claims to a pension. 
When he was convicted for violating the law, he appealed his case, arguing 
that the statute was unconstitutional in that it interfered with his freedom 
to contract for his professional services. The Court held the statute valid 
on the grounds that it was good public policy to protect pensioners from 
extortionate charges by lawyers and agents.®^ We should bear in mind, 
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then, that while the liberty of contract is given very broad protection by 

the due process clause, it is subject to reasonable limitations for the public 

good. 

o 

States prohibited from impairing the obligation of contracts. The 
Constitution of the United States prohibits the states from passing any 
law “impairing the obligation of contracts.” The same prohibition is 
addressed to the legislatures by many state constitutions. The Congress 
of the United States is not so restricted, but an act of that body which 
played havoc with contracts would be contrary to the due process clause 
of the Fifth Amendment. However, the abrogation of the “gold clause” 
in private contracts was held valid, one of the reasons being that the act 
was an exercise of the paramount power of Congress to regulate the cur- 
rency.®- 

Types of engagements which constitute contracts. What is a con- 
tract within the meaning of the constitutional provision prohibiting im- 
pairment by the states? John Doe borrows a thousand dollars from 
Richard Roe and agrees to pay back the money on a certain date, with 
interest at eight per cent. This is a clear case of contract. Some other 
cases are not so clear. The state legislature of Georgia granted some land 
to one Gunn. Because of his alleged fraud in securing the gi'ant, the 
legislature tried to rescind the grant. The Supreme Court of the United 
States held that the grant was a contract, and that the state could not re- 
assert title without impairing the obligation of that contract.®® When a 
state issues a charter for a business corporation, it has made a contract, 
although it is not easy for the ordinary pei'son to understand just why 
such charters should be classed as contracts. Marriage is not a contract, 
but a status. Laws regulating marriage relationships do not, therefore, 
run the risk of impairing the obligation of contracts. Gratuitous prom- 
ises to give another a thousand dollars or a car are not contracts; for valid 
conti^acts must be entered into for a consideration. Oral agreements for 
important transactions are usually not enforceable as contracts; for im- 
portant agreements are required to be in writing in order to be enforce- 
able.®^ 

Illustrations of laws w^hich violate the contract clause. Now 
that some idea of what constitutes a contract has been given, we shall note 
the operation of the clause which prohibits the impairment of contract 
obligations. Let us return to John Doe, who borrowed a thousand dollars 
from Richard Roe and agreed to pay interest at the rate of eight per cent. 
Suppose the state legislature later makes a law which fixes the interest rate 
at seven per cent. This law would impair the rights of Richard Roe under 
his contract, and it would be declared inapplicable to his case. Such a 

62 294 U.S. 240 (1935)- 

63 Fletcher v. Peck, 6 Cranch 87 (1810). 

64 Hall, op, cit., pp. 221 ff. 
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law would, of course, properly apply to similar contracts made after its 
passage. 

If the debtor does not pay the creditor, the latter may go to court and 
have the debtor’s property sold to satisfy the debt. Suppose after the con- 
tract is made the state legislature passes a law providing that no debtor’s 
property shall be sold for less than two thirds of its appraised value. This 
law will impair the creditor’s rights under the existing contract, as it will 
make it more difficult to sell the debtor’s property and, therefore, more 
difficult for the creditor to collect his money.®*'^ 

Corporations and the contract clause. What of the charter privileges 
which, as we have just learned, are contracts? The rights of corporations 
under such contracts are secure against impairment also, but subject to 
two important limitations. One of these limitations is that any privilege 
which has not been expressly granted by a government shall be held to 
have been denied. The leading case in which. this method of interpre- 
tation was applied arose in Massachusetts a century ago. The state legis- 
lature had given a company the right to build a toll bridge across the 
Charles River, with the privilege of collecting the tolls for seventy years. 
Some years later the legislature gave another company the privilege of 
building a toll bridge a short distance from where the first bridge was 
located, this bridge to become free in six years. The first company com- 
plained that this free bridge would ruin its business and that the grant of 
a charter to build a bridge and collect tolls was an implied contract that 
the state would not thereafter cause to be erected a competing or free 
bridge. The Court held that, since the state has not expressly given the 
original company a monopoly, no such monopoly could be implied.®® 

The second limitation on the charter privileges of corporations is found 
in the ruling of the courts that a legislature cannot, even by express agree- 
ment, contract away its governing power in important matters. For in- 
stance, when Mississippi forbade lotteries, the law was held valid even 
when applied to a company which had just been chartered by the state to 
engage in the lottery business for twenty-five years, the basis of the decision 
being that the state could not contract away its power to regulate public 
morals.®^ The same rule is applied with regard to the public health, 
public safety, and, seemingly, to other important matters touching the 
public welfare.®® 

Bronson v. Kinzie, i Howard gii (1843). 

66 Charles River Bridge v. Warren Bridge, 11 Peters 420 (1837). 

67 Stone V. Mississippi, 101 U.S. 814 (1879). 

68 Hall, op, cit.f pp. 241 ff. Another method by which the states commonly limit the 
operation of corporate charters is through provisions in the state constitutions and laws 
that the states shall have the power to alter or repeal such charters at any time. Such 
provisions are, of course, a part of the contract. Corporations cannot, therefore, claim 
that contracts are impaired when the states choose to alter or amend their charters. 
Ibid., p. 244. 
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CONCLUSION 

Certain conclusions are fairly obvious from this survey of individual 
rights. The first is that there are practically no absolute rights. Free 
speech, religious liberty, the freedom of contract, to name only a few, have 
their limitations. Absolute rights could be associated only with anarchy. 

A second point for reflection is that property rights have often been 
better safeguarded than other rights. At times, free discussion has been 
allowed to operate only in very narrow limits, and the principle of the 
freedom of contract has sometimes led to the annulment of needed social 
legislation. It is encouraging to report that this charge cannot now be 
maintained against the Supreme Court of the United States. 

In the third place, one is struck with the extent to which the federal 
courts protect personal and property rights through their power to review 
acts of legislative bodies, particularly acts of state legislatures, which are 
alleged to be in violation of prohibitions laid upon state authority by the 
Federal Constitution. 

Last, and most important of all, fine phrases in constitutions are not 
necessarily bulwarks of civil liberty, nor are they its only safeguards. 
Englishmen have their civil liberties without such rigid paragraphs of 
security. The grandest themes of liberty running through the constitu- 
tions of some countries le^ve the man and the citizen uncertain about his 
freedom. The only safeguards of liberty in the long run are in the spirit 
of the government and the people back of that government. If the people 
are intolerant and have no regard for the constitutional rights of those 
whose thought, speech, and conduct they happen not to approve, the offi- 
cers of the government will respond more or less to the popular influence, 
and civil liberties will be seriously impaired. It is then that persons will 
be gagged, the press muzzled, illegal searches and seizures made, and so on, 
civil liberties guaranties to t,he contrary notwithstanding. We cannot 
overemphasize the fact that the essential foundations of liberty can be 
maintained only by a public opinion which zealously guards them, 
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★ ★ ★ 

In the chapter on “Civil Rights/* our attention was directed to the 
rights of persons, including the rights of artificial persons or corporations. 
This chapter deals with citizenship and its privileges. Although it was 
generally understood from the beginning of our national history that ail 
persons (except Negroes and Indians) born in the United States were citi- 
zens, the Fourteenth Amendment gives citizenship a definite constitutional 
basis in the declaration that “all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the United 
States and of the state wherein they reside.*’ 

I. NATIVE-BORN CITIZENS ^ 

Who are native-born citizens? Everyone knows that the main purpose 
of the provision just quoted was to give the Negroes citizenship. But it 
does more than that. It declares that all persons born in the United States, 
and subject to the jurisdiction thereof, are citizens. Wong Kim Ark was 
born in California of alien Chinese parents. As an adult he went to China 
on a temporary visit. When he returned to the United States, the Col- 
lector of the Port of San Francisco denied him admission on the ground 
that such admission would be in violation of the Chinese exclusion law. 
The Supreme Court of the United States held that the citizenship of the 
child did not follow that of the parents, and that Wong Kim Ark, having 
been born in California, was a native-born American citizen and entitled 
to admission to his counti'y.^ 

Persons born in the United States who are not citizens. Persons born 
in the United States are not citizens if they are not “subject to the juris- 
diction.” By long-established rules of international law, several classes 
of persons are not subject to the jurisdiction. Diplomatic officials and 
executive officers of foreign governments. are not under the jurisdiction of 
the United States, although they may be in the United States; conse- 

1 Liiella Gettys, The Law of Citizenship in the United States (1934); C. C. Hyde, “The 
Nationality Act of 1940,” Am. Journal of International Law, XXXV, 314 (April, 1941). 

2 United States v. Wong Kim Ark, 169 U.S. 649 (1898). This is the Anglo-American 
doctrine, known as jus soli. It is adhered to by about a third of the nations. Other coun- 
tries hold that a child’s citizenship is in the country to which his father owes allegiance. 
This is the principle of jus sanguinis. We should add, however, that few countries, not 
even the United States and Great Britain, adhere exclusively to either principle. 
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quently, their children who are born in the United States are not Ameri- 
can citizens, but citizens of the countries their fathers represent. Public 
vessels, usually war vessels, are always under the jurisdiction of the coun- 
try which owns them; hence, children born on such ships in the territorial 
waters of the United States are not American citizens. Another exception 
is found in the case of children born to enemy families in hostile occupa- 
tion of American territory. 

Persons bom abroad who are citizens at birth. The United States has 
always classed as citizens children born abroad of American parents, but 
in the Nationality Act of 1940 this government gives a broad extension of 
the privilege. Persons declared to have American citizenship at birth in- 
clude (1) any person born outside the United States and its outlying pos- 
sessions of parents both of whom are citizens of the United States and one 
of whom has resided in the United States or one of its outlying possessions 
prior to the birth of such person; (2) any person born outside the United 
States and its outlying possessions of parents one of whom is a citizen of 
the United States who, prior to the birth of such person, has had ten years* 
residence in the United States or one of its outlying possessions, at least 
five years of which w’^ere after attaining the age of sixteen years. But, in 
order to retain citizenship acquired from the one parent, a person must 
reside in the United States or one of its possessions for a period of five 
between the ages of thirteen and twenty-one. 

Reciprocity. Of course this rule regarding the citizenship of children 
born abroad of American parents must operate both ways. Consequently 
if the country to which aliens in the United States owe allegiance claims 
that the citizenship of the children of such aliens must follow that of the 
parents, our government does not claim that such children must be Amer- 
ican citizens. Here is a concrete case. Hans is born in the United States 
of Danish parent! By the Fourteenth Amendment he is a native-horn 
citizen of the United States. If he goes to Denmark, that government 
may claim him as a naturalhorn citizen and our government admits the 
claim. Such persons are said to have dual nationality. Obviously, this 
flexible rule serves a very practical purpose in this day when so many citi- 
zens reside in foreign lands. 

Subject to the exceptions just noted, all persons born in the United 
States and abroad of American parents are citizens. Women, as well as 
men, are citizens and have been all through our history. Children are 
citizens. The baby’s citizenship dates from the time that he first serves 
as the family alarm clock. A very common error is the assumption that 
persons are not citizens until they reach the voting age. 
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II. IMMIGRATION AND NATURALIZATION ^ 

Perhaps strict logic would require us to proceed at once from our review 
of citizenship by birth to citizenship by naturalization. But since immi- 
gration must come before naturalization, it seems practical to give it prece- 
dence in the discussion. 

American immigration policy. A brief consideration of our immigra- 
tion policy is in order. It was most liberal until after the Civil War. We 
needed immigrants to help develop our vast resources and, besides, we had 
a feeling of pride in being the refuge of peoples held dowm by the social 
structure and political “despotism” of the Old World. The first restric- 
tive legislation came in 1882, when Congress denied admission to paupers, 
lunatics, and Chinese coolies. Agitation for greater restriction, largely 
promoted by labor organizations, has since been almost unabated, and, in 
recent years, very successful. Diseased persons, criminals, anarchists, and 
aliens objectionable for various other reasons have been placed on the 
ineligible list. In 1917 persons who could not read some language were 
debarred. Fearing a flood of immigrants following the First World War, 
Congress (1921) restricted the number which might enter annually from 
any country to three per cent of the number of persons of that nationality 
who resided in the United States in 1910, and by an act of 1924 changed the 
number to two per cent of those residing in the country in 1890. 

A policy which was announced as permanent, but which is not altogether 
satisfactory, went into effect in 1929. By this law, we admit from certain 
countries, chiefly European, 154,000 immigrants per annum. The pro- 
portion of this 154,000 which may be admitted from any such country is 
determined by the proportion in which that country has contributed to 
our national stock. Thus, since the greater part of our population traces 
its ancestry back to the British Isles, those Islands have the lion’s share, 
about 83,000. Since Germany contributed about one sixth of our national 
stock, about 26,000 Germans may migrate to the United States each year. 
This immigration system is known as the “national origins plan.” It does 
not apply to Orientals; they are excluded, with the exception of certain 
professional classes and students. It does not apply to American peoples — 
Canadians, Mexicans, Cubans, and others; they may enter freely. Broadly 
speaking, our present immigration policy amounts to this: Asiatics are ex- 
cluded, Europeans are placed on a quota basis, and peoples of the American 
countries are admitted without numerical restriction. Of course, illiter- 
ates, anarchists, criminals, and individuals who are objectionable on var- 
ious other grounds are denied admission regardless of the country of origin. 

3 L. Gettys, The Law of Citizenship in the US* (1934), Chs. IIl-VII; Willoughby, 
op* cit., Chs. XIX-XXVIII; L. Adamic, '"The Land of Promise,'' Harpefs, October, 1931, 
pp. 618-628; Adamic, ‘‘Aliens and Alien-Baiters," Harper% November, 1936, pp. 561- 
574; Hyde, op. cit. 
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The result of these changes in our immigration policy is shown by the fact 
that less than 250,000 immigrants, including those from the non-quota 
American countries, were admitted in the fiscal year ending June 30, 1930, 
whereas prior to the First World War, before percentage restrictions were 
imposed, nearly a million were admitted annually. The Second World 
War reduced immigration almost to a trickle. 

Further immigration restriction. Many citizens, particularly those in 
the ranks of labor, are of the opinion that the present system is not suf- 
ficiently restrictive. There is considerable agitation in the West and 
Southwest against the unrestricted immigration of cheap Mexican labor. 
There is also a determined movement, national in scope, to reduce the 
number of aliens from the European countries, a movement which had 
considerable backing in Congress in the spring of 1931, although no re- 
strictive measure was enacted. It seems that one may safely predict that, 
while the details of our immigration laws will be changed from time to 
time, the tendency will continue in the direction of restriction, with an 
added emphasis in times of economic depression. We should add that 
the problem solves itself to some extent. At least it can be said that, since 
1931, almost as many aliens have left the United States as have been ad- 
mitted. 

Administration of immigration laws. The immigration laws are ad- 
ministered by the Immigration and Naturalization Service of the Depart- 
ment of Justice. Its two main functions in this connection are to deter- 
mine the right of aliens to enter the United States and to deport those who 
have entered illegally. Formerly, aliens seeking admission were examined 
only at the ports of entry and were turned back in great numbers as being 
ineligible. This system often brought great hardship to rejected aliens, 
and it was not a very businesslike method. In recent years, we have fol- 
lowed the plan of sending immigration inspectors abroad, who interview 
prospective immigrants in their own country, advise them, and determine 
in a preliminary way whether they will be admitted to the United States. 
As a consequence of this enlightened policy, only about five immigrants 
out of a thousand from overseas are now turned back at our ports of entry. 
Every year thousands of aliens are deported. In 1941 the number was 
4,407, including 1,468 who had entered surreptitiously, 1,200 criminals, 
and 703 who had been previously debarred or deported.^ The number 
deported does not tell the full story, for 6,53 1 who had been adjudged de- 
portable were allowed to depart at their own expense and without a war- 
rant of deportation. Back in the 'twenties and early ’thirties, when the 
immigration laws were administered by the Department of Labor, the au- 
thorities were often criticized for acting arbitrarily in deportation pro- 
ceedings. Particularly did this charge have justification in the period im- 
mediately following the First World War. It is fair to add, however, that, 

^Report of the Attorney General, 1941, p. 257. 
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beginning with 1933, the Labor Department followed a much more re- 
strained policy and that its successor in administering the immigration 
laws, the Department of Justice, shows every, desire to pursue a humane 
policy. 

The Alien Registration Act of 1940. In the midst of a world upheaval 
Congress enacted this law as a means of protecting the American people 
from “fifth columnists,” saboteurs, and other subversive elements. Its 
administration is in the hands of the Alien Registration Division of the 
Immigration and Naturalization Service. The act requires the registra- 
tion of all aliens in the United States and the registration of all aliens en- 
tering the country, the registration of the latter to take place at American 
consulates abroad at which aliens obtain their entry visas (permits). The 
law requires also that all aliens above the age of fourteen be fingerprinted. 
On its face the statute seems harsh, contrary to American traditions; but it 
would be easy to pro^'e that it is highly desirable, and it is a matter of pride 
to Americans that it has been administered in a friendly spirit. It should 
be recorded also that the law serves not only as a protection to the United 
States, but also to the aliens themselves. For one thing, registration estab- 
lishes proof of entry to the United States, and for another, it might save 
an innocent person from conviction of crime. 

Naturalization. Now we are ready to consider the process of naturaliza- 
tion. Groups of aliens, without any affirmative act on their part, may be 
collectively naturalized by treaties and acts of Congress; or the individual 
alien, upon his own initiative, may be admitted to citizenship under the 
ordinary naturalization laws. 

1. Collective naturalization. The first method is commonly em- 
ployed in bestowing citizenship upon “subjects” or “nationals” who reside 
in territory newly acquired by the United States. Prior to 1898 it was our 
practice to naturalize the inhabitants of ceded territories collectively at 
the time of cession or shortly thereafter. But since 1898, when we began 
acquiring territory inhabited by peoples unfamiliar with our political in- 
stitutions, we have pursued a more cautious policy. Several islands were 
added to our domain on the date mentioned. In 1900 Hawaiians were 
made citizens of the United States; but it was not until 1917 that Porto 
Ricans were accorded that privilege. As for the Filipinos, they are still 
not citizens of the United States, although they are “nationals” of the 
United States and entitled to about the same protection by its government 
as are citizens. The annexation of the Virgin Islands in 1917 was fol- 
lowed ten years later by the collective naturalization of their inhabitants 
as citizens of the United States. 

2. Individual naturalization. When we speak of naturalization, we 
generally have in mind the process by which aliens may obtain citizenship 
individually. The privilege .of becoming a naturalized citizen was first 
provided for by act of Congress in 1790. Congress has enacted new legis- 



]i6 Governmenl m the United States 

lation on the subject from time to time, and only very recently passed a 
very comprehensive measure, the Nationality Act of 1940. Our discussion 
of naturalization is based primarily upon this act.® 

Persons eligible for naturalization. Until 1870 only “free” white per- 
sons were eligible for citizenship by naturalization, but at that time persons 
of African nativity or descent were made eligible. To this list the act of 
1940 adds “descendants of races indigenous to the Western Hemisphere.” 
Ineligible are the Chinese, Japanese, Hindus even of pure race and the 
highest cast, and all other Orientals. Ineligible also are those of mixed 
blood of such races and peoples. An exception is made for native-born 
Filipinos who have served honorably in the armed forces of the United 
States, the act of 1940 expressly declaring them eligible for citizenship. 
No person is eligible for naturalization who cannot speak English; who 
advocates opposition to organized government; who would overthrow by 
violence the Government of the United States; or who is in any way affili- 
ated with organizations which advocate such opposition to government. 
It is not without interest that an alien enemy may be naturalized if he has 
declared his intention to become a citizen of the United States not less 
than two years prior to the declaration of war. 

Naturalization procedure. Naturalization has always been under the 
jurisdiction of the district courts of the United States and state courts. 
For many years the process was often a scandal, particularly in the metro- 
politan areas. Since citizenship has always been a common, although not 
a universal, requirement for voting, the political organizations were very 
active in securing the naturalization of aliens. This was accomplished by 
outright fraud in some cases, but a more common method was to rush 
through hundreds of aliens just prior to an election. At such times, the 
courts would administer the naturalization law in a most perfunctory way, 
sometimes operating at the rate of a naturalization a minute. Under such 
conditions, many persons were admitted to citizenship who were not en- 
titled to it. The law of 1906 corrected some of these abuses and the desig- 
nation of examiners to assist the courts with naturalization cases helped to 
prevent others. The Nationality Act of 1940 marks a still further advance 
toward a better administered system. 

A person seeking naturalization must have reached the age of eighteen. 
His first step toward his goal is to sign a declaration of intention to become 
a citizen of the United States. This declaration, which contains eighteen 
items, should show that he has the qualifications which, with the expira- 
tion of time, will make him eligible for citizenship. Not less than two 
and not more than seven years after he has filed the declaration of inten- 
tion, and not less than five years after his arrival in the United States, he 
may file his petition for naturalization. This petition must describe the 

554 Stat. 1137. 
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applicant, give complete information concerning his former residence and 
his residence in the United States, be accompanied by a certificate of his 
arrival in this country, state that he is *'well disposed to the good order and 
happiness of the United States,” and contain various other facts and decla- 
rations. The petition must be accompanied by the affidavits of at least 
two credible witnesses, citizens of the United States, stating that they have 
known the petitioner during the six months preceding the filing of the pe- 
tition and that he is a person of good moral character and attached to the 
principles of the Constitution of the United States. 

Upon receipt of the petition for naturalization, an officer of the Immi- 
gration and Naturalization Service of the United States Department of 
Justice conducts hearings on it. The examiner is authorized to take testi- 
mony concerning any matter touching the admissibility of the petitioner 
for naturalization, to subpoena witnesses, and to administer oaths. The 
examiner makes his report to a court, recommending that the petition be 
granted, or denied, or continued, giving reasons. The final hearing on 
the petition is held by a judge in open court, and the judge makes the final 
order on the petition. If the petition is approved the petitioner is then 
permitted to take the oath of allegiance to the United States. The final 
ceremony of admission to citizenship has not always been such as to im- 
press the new citizens. It was often done in haste and without dignity. 
“When do I get to be a citizen?” asked a bewildered petitioner who was 
told to go. “You are a citizen now> you dope,” replied an attendant. 
These conditions have been improved somewhat in recent years, and they 
should be greatly improved in all courts. The ceremony of becoming a 
citizen like the ceremony of marriage, should be solemn, dignified, and at 
the same time radiate cheering prospects of a new life. It is gratifying to 
report that many local communities now work with the Naturalization 
Service in organizing appropriate ceremonies for those being inducted into 
citizenship. In some communities rather elaborate and effective annual 
celebrations are held for foreign-born who became citizens during the pre- 
ceding year. 

Education for citizenship. Infinitely more significant than any cere- 
mony of induction is the education of the applicant for citizenship. Long 
conscious of the gross inadequacy of the training given most applicants 
(often they had none), both the government and public-spirited citizens 
have started to do something about it. The President has approved a Na- 
tional Citizenship Education Program, a logical sequence of the registra- 
tion of nearly five million non-citizens of this country. The Nationality 
Act of 1940 authorizes the Commissioner of Immigration and Naturaliza- 
tion to promote instruction and training in the citizenship responsibilities 
of applicants. Under the authority of this act the Commissioner has pre- 
pared and distributed citizenship textbooks, supplied the public schools 
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with names of candidates for naturalization, obtained the aid of state and 
local authorities in promoting the program of education, and otherwise fa- 
cilitated the instruction of future citizens. No plan of this kind will bring 
about important results unless local non-paid citizens take an active inter- 
est in it, and it is encouraging that educational authorities, teachers, and 
civic and patriotic organizations are sharing in its development. 

Derivative citizenship. Formerly, alien women who might lawfully 
become naturalized, automatically became American citizens upon mar- 
riage to such citizens. This is no longer possible, but citizenship by nat- 
uralization is made easy for such persons. In 1922 Congress authorized 
women of a race eligible for naturalization who married American citizens 
to obtain citizenship after one year of residence in the United States. 
Later statutes modified the plan slightly and extended essentially the same 
privilege to aliens who married American women. Without going into 
the details of the latest legislation on the subject, the Nationality Act of 
1940, it may be said that any alien (male or female) w^ho marries an Ameri- 
can citizen may within a period ranging from one to three years, depend- 
ing upon circumstances, become a naturalized citizen. Formerly, children 
born outside of the United States acquired citizenship through the natural- 
ization of their fathers but not through the naturalization of their mothers. 
Under the present law, alien children under the age of eighteen and resid- 
ing in the United States become American citizens upon the naturalization 
of both parents, or upon the naturalization of the surviving parent or the 
parent having legal custody of the child. The law provides also that a 
child born outside of the United States, one of whose parents is a citizen 
at the time naturalization is sought for the child (the child being under 
eighteen), may be naturalized without a declaration of intention, pro- 
vided he is residing in the United States with the citizen parent. 

Denaturalization. Disloyalty on the part of certain naturalized citizens 
in time of war lends interest to the fact that the government may cancel 
the certificates of citizenship obtained by illegal or fraudulent means, and 
since 1906 it has provided for it by statute. Under the law a certificate 
may be canceled on the ground that it was illegally procured if the appli- 
cant did not reside continuously in the United States for a period of five 
years next preceding his petition, if he is of a race disqualified for citizen- 
ship, or on various other grounds. An individual who renounces alle- 
giance to his old country, takes his oath as an American citizen, and then 
shows a preference for the land of his origin over the land of his adoption 
is likely to find himself deprived of his citizenship in the latter on the 
ground that he obtained it by fraudulent means, that he made mental 
reservations when he took the oath of allegiance to the United States. 
Thus, a native of Germany, naturalized in the United States in 1882, who 
made repeated statements to the ejffect that he did not wish to see the 
United States victorious in the First World War was deprived of his citi- 
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zenship. At that time this policy was followed in a number of similar 
cases, and, since our entrance into the Second World War it has been fol- 
lowed in scores of cases.® 

Expatriation. Despite the fact that civilized nations have for centuries 
extended the privilege of naturalization, the right of an individual to ex- 
patriate himself, to renounce his allegiance to a country without its gov- 
ernment's consent and swear exclusive allegiance to another country, is of 
relatively recent origin. One might become a citizen of another country, 
but the land of his first allegiance might still claim him as her own and, 
what is more, make matters distinctly unpleasant for him if he should 
happen to set foot again in her territory. During the nineteenth century 
the United States granted citizenship to many Europeans who came to her 
shores, and these “citizens by adoption," upon the occasion of a visit to the 
old homeland, frequently discovered that their rights as American citizens 
were not recognized by the government of their native land. Against this 
disregard of the rights of her naturalized citizens the United States made 
protests, sometimes vigorous and effective, but it was not until 1868 that 
Congress by law proclaimed the right of an individual to expatriate him- 
self. As the matter now stands the United States asserts the right of an 
alien to renounce his allegiance to his native land, with or without the 
consent of its government, and by the same token it concedes the right of 
an American citizen to change his allegiance from the United States to 
another country. Not only does the United States support expatriation 
as the right of an individual, but it also designates a number of circum- 
stances, such as voting in a foreign election, under which a citizen of the 
United States forfeits any claim he may have to such citizenship. (In 
respect to special conditions under which naturalized citizens forfeit claim 
as citizens, see paragraphs 2 and 3 of the next section.) 

III. THE PRIVILEGES OF CITIZENS 

Privileges of naturalized citizens limited: 1. Ineligible for the presi- 
dency. The naturalized citizen has the same privileges as the native citi- 
zen, with three exceptions. The first exception is that he is not eligible 
for the presidency of the United States. This constitutional provision 
has deprived a few of our foremost naturalized citizens, a number of whom 
have been governors and members of Congress, of a chance to reach the 
White House. 

2. No ASSURANCE OF PROTECTION AGAINST CLAIMS OF FORMER COUNTRY 
FOR MILITARY SERVICE. The second exception is found in the somewhat 
limited protection we give naturalized citizens when on visits to their old 
countries. Our government is often unable to prevent such citizens from 

6 Lawrence Preuss, ‘‘Denaturalization on the Ground of Disloyalty/' Am. Pol. Set. Rev.^ 
XXXVI, 701 (August, 1943). 
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being forced into the military service of the country of former allegiance 
or to prevent their being punished for an earlier evasion of military service. 
Under naturalization treaties with some countries, fairly satisfactory ar- 
rangements have been made respecting military obligations; but in those 
countries with which no such treaties have been made naturalized citizens 
are advised that they cannot rely with assurance upon the protective arm 
of the United States; that before visiting such countries they should in- 
quire of the appropriate authorities thereof whether they will be held for 
military service. Native-born American citizens whose parents are un- 
naturalized, since they may also be considered citizens of the country of 
their parents' origin, are similarly advised to ascertain their status before 
visiting the parents’ homeland. Under the Nationality Law of 1940, a 
citizen who was born in the United States is presumed to have forfeited 
any claim to the protection of the United States from enforced military 
service in a foreign country, if he or either parent has ever been a citizen 
of that country, and if he remains in that country for six months or longer. 

3. Loss OF CITIZENSHIP THROUGH RESIDENCE ABROAD. A natin'alized citi- 
zen who returns to the land of his fathers and there resides for two years 
loses his American citizenship, if he acquires through such residence citi- 
zenship in the old country by the laws thereof. Regardless of the laws of 
such country, he loses his American citizenship, with certain exceptions, if 
he resides in it for a. period of three years. Loss of citizenship, again with 
certain exceptions, is sustained by any naturalized citizen who resides 
continuously for five years in any other foreign country. 

With regard to the three exceptions noted, we should bear in mind that 
the great majority of naturalized citizens are never in a position where 
any one of the exceptions will apply to them, and we may conclude that 
their privileges are essentially the same as those of the native-born citizens. 

Dual citizenship under the Fourteenth Amendment. The clause of the 
Fourteenth Amendment which immediately follows the sentence defining 
citizenship prohibits the states from making or enforcing “any law which 
shall abridge the privileges or immunities of citizens of the United States." 
It is important to recall that under our federal system of government there 
are two citizenships. We are citizens of the United States and, if we live 
in some state, as nearly all of us do, we are citizens of that state by virtue of 
our national citizenship. Because the states are compelled to accept as 
their citizens any citizens of the United States who choose to reside in 
them, we commonly regard state citizenship as of little importance. But 
it exists just the same. There are privileges and immunities which we en- 
joy as citizens of the United States and there are other privileges and im- 
munities which we enjoy as citizens of the states, even if we do get the 
latter through our possession of the wider national citizenship. 

1, Some privileges incident to state citizenship. The constitutional 
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provision quoted above clearly restricts the states only in regard to depriv- 
ing a person of the privileges which he holds as a citizen of the United 
States. Many privileges one enjoys are privileges which are incident to 
state citizenship and, therefore, do not fall within the terms of the prohibi- 
tion. Marriage, divorce, control of children, property rights, and nearly 
all other rights connected with life, liberty, and the pursuit of happiness 
are rights over which states have control. When the State of Louisiana 
conferred upon a company a slaughterhouse monopoly within the city of 
New Orleans, some independent butchers went to court wdth the argument 
that the state, in not permitting them to carry on their business within the 
city, had abridged their privileges and immunities as citizens of the United 
States. From what was said above, we can easily understand why the 
Court held that the privilege of slaughtering stock in a city was not a privi- 
lege conferred by United States citizenship, but a matter over which the 
states had control.^ 

2. Privileges incident to national citizenship. In the same decision, 
the Court enumerated some of the privileges incident to national citizen- 
ship. The citizen of the United States may “demand the care and protec- 
tion of the federal government over his life, liberty, and property when 
on the high seas or within the jurisdiction of a foreign government; , . . 
use the navigable waters of the United States”; enjoy all rights secured to 
citizens by treaties wdth foreign nations; and, of his own volition, become 
a citizen of any state, by a bona fide residence therein. The Court has 
mentioned other privileges of the citizen of the United States; but, upon 
examination, it appears that they are not the exclusive privileges of citi- 
zens, being enjoyed by aliens and citizens alike. For example, the privi- 
lege of seeking the protection of the government and to use its courts can 
hardly be said to be exclusive privileges of citizens of the United States. 
If “privileges or immunities” of citizens of the United States mean any- 
thing they mean that citizens enjoy rights or privileges which aliens do not 
enjoy. There are few such privileges, and they are all, or nearly all, speci- 
fied above. The truth is that the clause of the Fourteenth Amendment 
under discussion gives the citizen of the United States no special status or 
advantages he did not have before the Amendment was adopted. In 1 935 
it seemed that the Supreme Court was ready to give a much broader mean- 
ing to the privileges and immunities clause, for in Colgate v. Harvey ® it 
held that the right to carry on business across state lines was a privilege of 
citizens protected by the Fourteenth Amendment. But in a later case ^ 
the Court returned to its original and restrictive interpretation of the 
clause. 

7 Slaughterhouse Cases, 16 Wall. 36 (1873). 

8296 U.S. 404 (1935). 

8 Madden v. Kentucky, 309 U.S. 83 (1940). 
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IV. THE SUFFRAGE 

The privilege of voting is commonly associated with citizenship. Not 
all citizens have the privilege, but in all states voters must be citizens of 
the United States. The Constitution of the United States, which lays 
down the basic law of citizenship, leaves the matter of suffrage qualifica- 
tions, with certain exceptions, to the states. 

1. The suffrage provisions of the Federal Constitution. First, in con- 
gressional elections all persons who by state law have the privilege of voting 
for members of the lower house of a state legislature may vote for Congress- 
men.^^ We note that this provision simply accepts the qualifications 
which the states establish. 

Second, a section of the Fourteenth Amendment, adopted in i868, 
carries the threat that states which deny the right to vote to male citizens 
who have attained the age of twenty-one will have their representation 
in Congress reduced in the proportion which the number of such male 
citizens bears to the total number of male citizens twenty-one years of age 
residing in such states. This provision marks an attempt to force the 
states, especially the Southern states, to give the emancipated Negro the 
franchise. It has never been enforced and is probably unenforceable. 
No person is enfranchised by it, either in fact or in law. 

Third, the Fifteenth Amendment, ratified in 1870, provides that the 
right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any state on account of race, color, or previous 
condition of servitude. Notice that the Amendment does not definitely 
place the ballot in the hands of the colored man. It provides only that 
the ballot shall not be withheld from him because of his race or color or 
because he has been a slave. If it is withheld for other reasons (and we 
shall presently learn that they were easily found), the Negro’s case is not 
covered by the Amendment. 

Fourth, the Nineteenth Amendment, adopted in 1920, carries the pro- 
vision that citizens shall not be denied the right to vote on account of sex. 
Its phraseology is exactly the same as that of the Fifteenth Amendment. 

Does the Constitution give anyone the right to vote? The state- 
ment has been made that “the Constitution of the United States does not 
confer the right of suffrage upon anyone.” in a technical sense this 
is true. For instance, a Negro woman whose race and sex we think of as 

10 R. C. Brooks, Political Parties and Electoral Problems (1933 ed.), Ch. XIV; H. R. 
Bruce, American Parties and Politics (1935 ed.), Ch. XVI; A. N. Holcombe, State Gov- 
ernment in the United States (1951 ed.), Chs. IV and VII; V. O. Key, Jr., Politics, Parties, 
and Pressure Groups (1942), Ch. XVII; K. H. Porter, Histoiy of Suffrage in the United 
States (1918); E. M. Sait, American Parties and Elections (1942 ed.), Chs. II-IV, 

11 Art. I, sec. 2, cL i, and the Seventeenth Amendment. 

12 Minor v. Happersett, 21 Wall. 162 (1874). 
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having received the suffrage by the Fifteenth Amendment and the Nine- 
teenth Amendment, respectively, cannot vote unless she meets the general 
suffrage qualifications established by her state. State lavs^ may deprive 
persons of the privilege of voting on any grounds other than race, color, 
previous condition of servitude, and sex. In theory, a state could close 
the polls to all except millionaires, or to all except paupers; to all except 
college graduates, or to all except illiterates; and establish many other 
ridiculous suffrage qualifications, remaining all the while within the letter 
of the Constitution. But, taking a practical view of the matter, we can 
say with all assurance that the Constitution does confer the suffrage upon 
tens of thousands — that many Negroes (despite the discriminations in the 
South) and women in a number of states have the ballot through the 
suffrage amendments. 

The states and white manhood suffrage. Universal white manhood 
suffrage was established in this country by the independent action of the 
several states. Some of them established it rather early in our history as 
a nation; others delayed the innovation until around the middle of the 
nineteenth century. In spite of the long opposition to this feature of 
democracy on the part of some of the older states, it can be said that this 
nation was the first to accept the principle of uni\'ersal manhood suffrage. 
A brief survey of the development of the suffrage is eminently worth 
while. 

Restricted suffrage in the colonies. The colonies, with a few excep- 
tions of brief duration, kept the suffrage hedged about with various quali- 
fications. The New England colonies applied religious and moral tests. 
Massachusetts Bay required church membership, and gave that status such 
a narrow interpretation that three fourths of its adult males were excluded 
from the suffrage. A certificate of religious character or a proof of ortho- 
doxy might be required in Plymouth. Not satisfied with that, Plymouth, 
as well as the other New England colonies, further reduced the ranks of 
the electorate by excluding from them such persons as liars, drunkards, 
and swearers. Much more common and much more persistent was the 
property qualification for voting. Some colonies, following the old Eng- 
lish rule, required the forty-shilling freehold; others, a freehold worth 
forty or fifty pounds; still others, a stipulated number of acres. In some 
colonies, personal property to the amount of forty or fifty pounds gave a 
colonist the right to vote. The requirements differed in the colonial 
towns, frequently even in the towns located in the same colony. In some 
towns, those who possessed any freehold could vote; in others, those who 
occupied or owned a house were legally qualified. It is estimated that, 
as a result of these and other restrictions, the number of those qualified 
to vote varied from two per cent of the population in the city of Phila- 
delphia to sixteen per cent in Massachusetts. By present-day standards. 
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the colonies had a very restricted suffrage; but by comparison with the Eng- 
lish suffrage in the eighteenth century, it was reasonably liberal.^® 

The Revolution brought few immediate changes. The Declaration 
of Independence did not bring any immediate and general extension of 
the suffrage; for voting is not one of the “unalienable rights” of man. 
Nor did the Revolution itself lead to any wholesale enfranchisements; 
for the war was against a government without, and not against a reaction- 
ary system within. The pei:iod of the Revolution did, however, have a 
liberalizing tendency with regard to the suffrage. Although property re- 
mained the basis of suffrage in the states, some of them reduced the amount 
formerly required, and in some cases personal property might be substi- 
tuted for real property.!^ 

The movement for manhood suffrage. Even before 1800, the West, 
with its social and economic democracy, began to establish political democ- 
racy as well. In the cities, the laboring classes, the product of a rapidly 
expanding industry, insisted that the older states fall in line with the 
movement for manhood suffrage. Although their leaders were not so 
able, they were no less indefatigable than the leaders of the group which 
vainly attempted to retain the property qualifications. Learned and well- 
born gentlemen were not needed to lead a movement which embraced the 
conviction of the masses that in a democracy all men should have a part 
in the government. Conviction and faith do not ordinarily yield to logic; 
and if they can be supported by specious logic, their triumph is not far 
short of a certainty. Against the learning, wisdom, and logic of such 
giants as Chancellor Kent, Daniel Webstec, and Joseph Story, representa- 
tives of the old order, the prophets of the new order, while intellectually 
helpless,^^ were not lacking in a certain very effective cleverness which may 
be illustrated by a story. “Let us assume that the property qualification 
for voting is fifty dollars,” said a popular leader to the opposition. “Take 
the case of a man whose property is represented by an ass worth fifty 
dollars. On an election day he rides the ass to the polls and votes. Be- 
fore the next election his ass dies, and the man finds that his franchise is 
likewise dead. Who had the vote while the ass was alive, the man or his 
ass?” 

Manhood suffrage adopted. But time was on the side of the man 
whose ass had died. Even before the end of the eighteenth century, five 
states had manhood suffrage. Before 1821 all but six states had abolished 
property qualifications. The same year New York abolished it after a 
memorable struggle. The states then retaining the qualification all abol- 
ished it in time, North Carolina (1856) being the last to do so. At that 

xs A. E. McKinley, The Suffrage Franchise in the Thirteen English Colonies in America 
(1905); Sait, op. cit., pp. 18 if. 

14 Sait, op. cit.j pp. 23 If. 

15 Porter, op. cit., pp. 47 if. 
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date the tax-paying qualification had passed out also, except in four states. 
For better or for worse, universal manhood suffrage was practically es- 
tablished. Of course the Negroes, with a very few exceptions, did not 
have the vote; but nearly all the Negroes were slaves and they were seldom, 
if ever, thought of in connection with political privileges. 

3. The Negro and the ballot. The Southern states were forced to 
ratify the Fourteenth Amendment and to give former slaves the vote as 
conditions of their return to membership in the Union. Since there was 
no legal method by which they could be compelled to retain Negro suffrage 
after they were back in the Union, the Fifteenth Amendment, which 
carried the provision that the ballot should not be withheld on account 
of race, color, or previous condition of servitude, was adopted (1870). 

Why the attempt to enfranchise the Negro was made. This Amend- 
ment was placed in the Constitution in spite of the fact that the freed- 
men had not asked for the ballot, that they w^ere not capable of using it 
intelligently, and that only a small number of the Northern and Western 
states had given suffrage to the Negro. It was argued that justice to 
the Negro demanded it: that it was necessary to the Negro’s protection 
from his former master; that it was a fitting punishment for the former 
rebels. As is so often the case, the real reason was not publicly stated. 
It was that the Republican party needed the Negro votes, which it could 
reasonably hope to get in view of the fact that the Negro was primarily 
indebted to it for his freedom, citizenship, and, finally, for- his ballot. 
Negro suffrage was an artificial creation and it %vas doomed to failure in 
the Southern states, where nearly all the Negroes resided and where its 
proponents were most anxious that it should be established.^^ • 

Negro first deprived of ballot by intimidation. While Negro suf- 
frage was in operation in the South, the desire of those who wished to see 
the Southerners punished and humiliated was fulfilled. The ‘'scalawags’* 
of the South were joined by the “carpetbaggers” of the North in exploit- 
ing the colored voters, and the state governments were soon a disgrace to 
the nation. Facing these conditions, the more representative element in 
the Southern states arose and, by fair means in some cases, but more 
frequently by trickery, violence, and threats of violence, regained control 
of the governments. A group of horsemen wrapped in sheets and hooded 
with pillowcases might ride in ominous silence through a Negro settlement 
on the eve of an election; a band of whites might seize a Negro on his way 
to the polls and throw him into a pool; and in many less picturesque, but 
equally effective ways, the Negro might be prevented from exercising the 
privilege of the franchise. Such high-handed conduct was made punish- 
able by act of Congress and a few convictions were actually secured, but 
the difficulties attending any general enforcement of a law in the localities 

16 Sait, op. cit., pp. 40 ff. 

17 Ex parte Yarbrough, 110 U.S. 651 (1884). 
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where the great majority of the people were hostile to it are too obvious to 
call for mention. 

The Negro legally deprived of the right to vote. Their govern- 
ments under normal control again, the Southerners proceeded to put the 
Negro out of the political picture by provisions of their state constitutions. 
This was easily done in most cases without any violation of the letter of 
the Fifteenth Amendment; for the Amendment simply prohibited a denial 
of the suffrage on account of race, color, or previous condition of servi- 
tude. Those parts of the state constitutions which had to do with the 
suffrage did not exclude the Negi'o as a race. That would have been in 
direct violation of the Amendment; but the framers of the state constitu- 
tions took advantage of the Negro’s well-known habits and weaknesses. 
A few examples will make this perfectly clear. 

Illustrations. Negroes were given to migration within certain limits. 
The whites took advantage of this by placing clauses in their constitu- 
tions requiring long periods of residence as a qualification for voting. 
Thus, a Negro was not kept from voting because he was a Negro, but 
because he did not reside long enough at one place. The Negro was 
usually in poverty. A poll tax was found helpful in keeping him at home 
on election day. A requirement of property ownership to the amount 
of several hundred dollars took further advantage of the poverty of the 
colored race. The Negro was usually unable to read and write. The 
requirement that voters must be able to read and write wrecked many a 
colored man’s ambition to be an elector. Negroes were often loose in 
their domestic life. Very well; no one should have the right to vote who 
had been found guilty of adultery, bigamy, or of assault and battery upon 
his wife. Neighboring chicken roosts and watermelon patches were likely 
to receive nocturnal visits from colored men. Any person guilty of petty 
thievery was denied the right to vote. 

The grandfather clause. The tests mentioned above were sup- 
posed to be applied to all persons, and in order to avoid the tragedy of 
having propertyless and ignorant whites disfranchised along with their 
economic and intellectual equals of the colored race a way out had to be 
found. It was found in the grandfather clause adopted by some half- 
dozen states. The clause varied slightly in the states, but the typical one 
provided that ail persons who voted prior to January i, 1867, and the 
descendants of such persons should be enrolled permanently as voters 
without regard to property or literacy. Other provisions associated with 
the grandfather clause authorized permanent registration for those who 
understood the duties and obligations of citizenship, and for those who 
could explain any section of the Constitution when it was read to them. 

Designed for the white man. The grandfather clause did not disfran- 
chise the Negro. He was already disfranchised by the other tests. The 
purpose of the grandfather clause was to admit illiterate whites who could 
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not meet those tests. Strictly speaking, it was not anti-Negro, but pro- 
white. As to the use white citizens made of the clause, the figures indicate 
that there was no general rush to take advantage of its beneficence. Re- 
sort to its use was an acknowledgment of illiteracy or poverty, and the 
“pure Anglo-Saxon stock” of the South had too much pride to confess 
these deficiencies or preferred to take the chance of passing the other tests 
administered by kindly registration officials whose chief interest was in 
maintaining white supremacy. 

Declared unconstitiitiojial The grandfather clause was not a perma- 
nent fixture. It ran for a time estimated to be sufficient for the enroll- 
ment of all white men who might care to take advantage of it. The time 
varied in the states from a few months to eight years. In 1915 the clause 
in the Oklahoma Constitution was declared void on the ground that, in 
admitting to the suffrage illiterate men whose ancestors were entitled to 
vote prior to 1866, it admitted all illiterate whites and excluded all illiter- 
ate Negroes, thus violating the provision of the Fifteenth Amendment that 
the suffrage should not be denied on account of race.^® This was the first 
of the “test acts” of the Southern states to be declared void. This fact 
did not mean a new day for the Negro, for we have learned that the clause 
with the picturesque title, even while it was in operation, had very little 
to do with the disfranchisement of the Negro. 

But the Negro still does not vote. In the greater number of Southern 
states the Negro no longer makes strenuous efforts to vote. If he does 
vote, he must meet all the requirements of the law for voting (sometimes 
with a few extras thrown in for good measure), and the question of his 
meeting them is determined by unsympathetic registration officials. The 
Negro is seldom able to give these officers what they regard as a reasonable 
interpretation of a section of a constitution. If the Negro should succeed 
in this, he is then asked how many pardons the governor issued during the 
last year, or how much revenue a particular county paid into the state 
treasury. The fact that such knowledge is not required by law makes no 
difference. On the other hand, white persons are asked very simple ques- 
tions or none at all. Two stories will illustrate the manner in which the 
tests are applied to the two races. An illiterate white man was asked to 
give the most important provision of Magna Charta. He replied, “That 
no nigger can vote.” He was immediately enrolled as a voter because he 
“understood the duties and obligations of a citizen and was attached to 
the principles of republican government.” An intelligent Negro came 
forward with the hope of convincing the officers that he possessed the 
qualifications requisite for voting. He answered question after question. 
His inquisitors sat in awkward silence, trying to think of a question he 
could not answer. Finally, one of them brightened up and asked, “What 
is the writ of certiorarir “That,” answered the Negro with extinguished 
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hopes, ‘‘is one thing that is going to keep one Negi'o from voting/’ Yet 
Negroes do vote in the general elections in a few Southern states. For 
example, North Carolina and Tennessee permit quite a number of them 
to vote. But the states in the real Black Belt allow only a small number 
of “good” Negroes to exercise the franchise. 

The Negro and the Southern primaries. All the foregoing applies 
in regard to qualifications for participation in regular elections. What 
is the status of the Negro in the primary election? Up to 1941 the courts 
held that primary elections were not elections. If this were true, then 
perhaps the Fifteenth Amendment did not stand in the way of a wholesale 
disqualification of Negroes as a race for participation in such “elections.” 
The Southern states did not take this bold step, but left the matter of 
keeping the Negro out of the primary elections to the ingenuity of the 
officers of the Democratic party. As the Republican party had not enough 
voters in the greater number of the Southern states to make it worth while 
to conduct a primary, the Negroes were thus fairly effectively excluded 
from the primaries. But in 1923 the State of Texas attempted by statute 
to exclude Negroes from the primaries. This statute was declared void 
by the Supreme Court of the United States, as being in violation of the 
“equal protection of the law” clause of the Fourteenth Amendment. It 
was not necessary, therefore, for the Court to examine the relation of the 
statute to the Fifteenth Amendment.^® The Texas legislature then au- 
thorized the executive committee of the party to fix the qualifications of 
party members — in effect, to exclude Negroes from the primaries. This 
act the Supreme Court of the United States also held to be in violation of 
‘'equal protection,” on the ground that the state was authorizing a dis- 
crimination against colored citizens.^® The Court seemed to intimate, 
however, that if the party were left to act upon its own initiative, it might 
exclude Negroes at will, since the Fourteenth Amendment prohibits only 
state (official) discrimination — ^not private discrimination. Acting upon 
this theory, the Democratic state convention, by resolution, made the party 
exclusively white. In Grovey v. Townsend the Supreme Court of the 
United States held that this resolution, being an act of a private political 
organization and unsupported by any positive state legislation, was not 
prohibited by the Fourteenth Amendment. 

Grovey v. Townsend seemed to settle the question of the authority of 
a political party to exclude Negroes from its primaries, but not for long. 
In United States v. Classic, the Supreme Court held that a primary elec- 
tion is an essential phase of the election process. Although the decision 
in this case had nothing to do with the exclusion of Negroes from primary 
elections, the holding that the laws of the United States designed to protect 

19 Nixon V. Herndon, 273 U.S. 556 (1927). 
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the rights of citizens to vote in congressional elections are applicable also 
to congressional primary elections certainly strengthens the Negro's legal 
claim for the right to vote in the primaries. Furthermore, the decision 
seems to point to the day when the Court will hold that the Fifteenth 
Amendment prohibits any state from depriving any citizen of the United 
States of the right to vote, either in a general election or in a primary 
election, on account of race, color, or previous condition of servitude.^^ 
Southern Republicans and Negro suffrage. We would do the Demo- 
cratic party in the South an injustice if we did not state that the Southern 
Republicans are almost as much opposed to Negro suffrage as are the 
Democrats. A New Orleans attorney, Charles F. Borah, often reminded 
his brother, the famed Senator, that Southern Republicans should forget 
the Negro and seek white converts.-^ In 1920 John J. Parker, campaign- 
ing for Governor of North Carolina on the Republican ticket, is reported 
to have said: *‘The participation of the Negro in politics is a source of evil 
and danger to both races and is not desired by the wise men of either race 
or by the Republican party of North Carolina." Two years later the 
Republican organization of the same state “deplored" the attempts of 
the Democrats to bring the Negro question into the campaign, arguing 
that the real Republicans of the state were white men and women. The 
fact, then, that such a small percentage of Negroes in the South vote is due 
not only to Democratic opposition, but also to Republican opposition. 
The latter is perhaps a little more cautious but hardly less real than the 
former. 

Negro suffrage north of the Mason and Dixon line. As the Negro 
proceeds from the far South he finds that his opportunity to vote measure- 
ably improves as he passes through North Carolina and Virginia, Tennes- 
see and Kentucky, and that when he crosses the Mason and Dixon line, 
despite some prejudices in the North, he votes on equal terms with mem- 
bers of other races. Negroes were not numerous in the North when the 
Fifteenth Amendment was adopted (or it might not have been adopted), 
but now several millions of them reside there. A very large proportion 
voted the Republican ticket until 1932, when they supported Roosevelt. 
This Administration gave Negroes more than promises; it gave some of 
them good government positions and it placed thousands on relief. (No 
doubt most of them were eligible for it.) There has been no noticeable 
trend of Negro voters back to the Republican party. Yet the affiliation 
with the Democrats may be only temporary, for the Negro is still far be- 
hind the white man in the enjoyment of civil, political, and economic 
rights. While the Negroes were voting the Republican ticket, the party 

23 R. E. Cushman, “Constitutional l.aw in 1940-1941,” Am. Pol. Set. Rev., XXXVI, 269- 
271 (April, 1942). 

24 C. O. Johnson, Borah of Idaho (1936), pp. 15, 169-170. 

25 Quoted by Walter White, “The Negro and the Supreme Court,” Harpers, January, 
1931^ P* ^^ 39 * 
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often intimated that it might take action to secure to the Southern Negroes 
their civil and political rights. This is as far as the matter ever went. 
Negroes now insist that the Democratic party right their wrongs. They 
want anti-lynch bills, the abolition of the poll tax in the eight Southern 
states which require it, equal rights in employment, and equal rights to 
fight, on land and sea and in the air, for their country. Northern Demo- 
cratic government officials and representatives would go a long way to 
extend these rights; Southern congressmen have been fairly successful in 
blocking their efforts. In 1938 the opposition of Southern representatives 
and senators prevented the enactment of an anti-lynching bill, and in 
November, 1942, Southern senators successfully filibustered against a bill 
which would have abolished the payment of a poll tax as a prerequisite 
for voting in national elections. The Negroes may get discouraged, be- 
come embittered, and return to the party of Lincoln. 

4. Woman suffrage. During the Revolution, Abigail Adams urged her 
sturdy husband John to do something about independence for women 
now that he was doing so much for the independence of a nation. While 
her spouse had great confidence in her judgment on most matters, the 
records do not show that he was impressed with the soundness of her re- 
quest in this particular instance. Her request would have received more 
consideration had it been addressed to Richard Henry Lee, who favored 
woman suffrage.^® By an inadvertence, it seems, the State of New Jersey 
in 1776 gave the ballot to all inhabitants worth fifty pounds. Some thirty 
years later the privilege was withdrawn from the women, seemingly on 
account of the feeling among the men that the women were taking the 
privilege too seriously — probably voting for the “wrong’* candidates. It 
was not until nearly the middle of the nineteenth century that a strong 
movement for woman suffrage got under way, and not until a generation 
ago that any great success was achieved. Suffrage was granted gradually, 
state by state, and finally by the nation. Perhaps the women were re- 
quired to wait too long for the ballot, but it certainly can be said that 
unnecessary and unfair delay was an improvement over the premature at- 
tempt to enfranchise all Negroes by constitutional fiat. 

The position of women a century ago. Women sought the ballot be- 
cause they thought they saw in it a means of bettering their civil and 
social condition, which was not altogether enviable. A hundred years 
ago women were commonly denied the right to manage their own property 
and to make a will. The doors of the higher institutions of learning were 
closed to them; so were the avenues to the leading learned professions. 
Women who tried to take part in public affairs were referred to as “she- 
hyenas,” “unsexed creatures,” and the like. Women were to be looked 
after by the men, and, above all, they were to do their part by the men. 
The "wife should give her husband unqualified obedience, regardless of 

26 C. E, Merriam, American Political Ideas (1920), p. 81. 
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his crimes. If the husband should be bad or wicked, the wife must be 
content with a gentle remonstrance.^^ 

Women first came into public life through their efforts to free the slave- 
Nearly all the men objected to their taking an active part in this move- 
ment, and in consequence the women turned their attention to their own 
disabilities. Furthermore, it was but natural that they should be led to 
compare their own inferior legal and social position with that of the slave. 
In 1848, they drew up a “Declaration of Sentiments” in the form of the 
Declaration of Independence.^® The document is one of considerable 
interest as a few quotations from it will show. 

“The Declaration of Sentiments.” “The history of mankind is a 
history of repeated injuries and usurpations on the part of man toward 
woman, having in direct object the establishment of an absolute tyranny 
over her. To prove this, let facts be submitted to a candid world. 

“He has never permitted her to exercise her inalienable right to the 
elective franchise. 

“He has compelled her to submit to laws, in the formation of which 
she had no voice. 

“He has withheld from her rights which are given to the most ignorant 
and degraded men — both natives and foreigners. . . . 

“Now, in view of this entire disfranchisement of one half the people of 
the country, their social and religious degradation — in view of the unjust 
laws above mentioned, and because women do feel themselves aggideved, 
oppressed, and fraudulently deprived of their most sacred rights, we in- 
sist that they have immediate admission to all the rights and privileges 
which belong to them as citizens of the United States.” 

The “Negro’s hour.” This would indicate that the chief aim of the 
women was the suffrage. Some progress was made toward their goal before 
the Civil War, such men as Garrison, Beecher, Emerson, and Wendell 
Phillips having been won to their cause. The clergy still thundered, but 
the liberals listened and endorsed the demands of the women. Some of 
the more optimistic women thought that the suffrage would have been 
won in the Civil War period but for the injection of the Negro question, 
culminating in suffrage for the Negro.^^ It is probably true that the 
“Negro’s hour” did delay the date of the political emancipation of women, 
but it does not seem that there was any general acceptance of the principle 
of woman suffrage during the Civil War and Reconstruction period.®^ 

Years of discouragement. For a generation following the granting 
of the suffrage to the Negro, the cause of the women seemed almost hope- 
less. Yet its proponents worked with the utmost zeal. They conducted 

27 Sait, op. cit., p. 77. 

28 Ibid., pp. 79-80, note. 

29 Catt and Shuler, Woman Suffrage and Politics (1925), p. 50. 

80 s^it, op. cit., p. 81. 
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nearly five hundred campaigns with state legislatures to get the question 
submitted to the voters; nearly three hundred campaigns to get political 
organizations to include woman suffrage in their platforms; fifty odd cam- 
paigns to get male voters in the slates to accept woman suffrage; campaigns 
with thirty successive Congresses — to give only a partial list of their ac- 
tivities. The reasons for the slow progress of the movement in the face 
of all this activity were about as follows; (i) The failure of Negro suffrage; 
(2) prejudice against women voting; (3) indifference to woman suffrage, 
even among a great body of women, many holding that they were already 
well represented by fathers, brothers, and husbands; (4) a feeling that if 
women had the ballot they would not exercise it, or that they wduld be 
moved by sentiment rather than reason in using it; (5) a fear in some 
quarters that w-omen voters would impose a “prohibition menace” and 
other reforms upon the country; (6) probably a fear in other quarters that 
they would “purify” politics. No doubt the reader can add other reasons 
to this list. 

The adoption of woman suffrage. The sparsely settled territory of 
Wyoming adopted woman suffrage in i86g, and entered the Union with 
it twenty years later as the first full suffrage state. It w^as followed by 
Colorado (1893), Idaho (1895), and Utah (1896). No other states adopted 
it for some time; but in the five years beginning with 1910 seven other 
Western states joined the four pioneer woman suffrage states, while Illi- 
nois gave women the privilege of voting in local elections and for presi- 
dential electors. About this time, the effort to get woman suffrage for the 
nation through an amendment to the Federal Constitution was beginning 
to be pushed with great vigor. This plan was very materially aided by the 
adoption of woman suffrage by the State of New York in 1917, by the large 
number of votes (although not majorities) the proposition received in sev- 
eral other Eastern states, and, above all, by the very conspicuous service the 
women rendered our country during the First World War. The necessary 
two-thirds vote in both Houses of Congress was secured in 1919, and ratifi- 
cations followed with such reasonable dispatch in the states that the Nine- 
teenth Amendment was proclaimed in time to enable women the country 
over to vote in the presidential election of 1920. 

Results of woman suffrage. Woman suffrage came as a natural de- 
velopment of the growing independence of women. It was not an artifi- 
cial creation as was the case with Negro suffrage, and there is little or no 
likelihood that it will become a farce. It would seem that there is little 
difference between the sexes in the matter of the use of the ballot. The 
fear in some quarters that women would purify politics has unfortunately 
not been realized. Wisdom and folly, sentiment and sense, integrity and 
perfidy are not distinguishing sex characteristics. At any rate, women 
have the ballot, and as mature citizens, taxpayers, followers of professional 
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callings, business employees, and home-makers they deserve it, if the males 
of the species do.^^ 

5. Present qualifications for voting: Citizenship. In national, state, 
and local elections, throughout the United States, the requirements for 
the suffrage are essentially the same. Citizenship in the United States is 
required in every state. Formerly, about twenty states allowed certain 
classes of aliens to vote; but because of the abuses which grew up around 
this practice, and because of the nationalistic and nativistic spirit which 
has prevailed in recent years, all of these states have now abandoned the 
practice.®- 

Age. The second requirement is that of age. Twenty-one was the age 
fixed by English law, although when Parliament granted suffrage to 
women, in 1918, the voting age for them was fixed at thirty, presumably 
because of a groundless fear that the women, outnumbering the men, 
might take the government from them. Ten years later Parliament passed 
the “Flapper Bill,” extending suffrage to women who had attained the age 
of twenty-one. All the American colonies, and later the states, fixed the 
voting age at twenty-one years; following early English practice. The age 
requirement is not the same in all countries, but twenty-one seems to meet 
with the most general endorsement. In recent years compulsory military 
service for men in the United States who have reached their eighteenth 
birthday has led to a movement to lower the age limit for the suffrage to 
eighteen. 

Residence. Third, there is always a residence requirement. The state 
laws vary in the requirement of residence from three months to two years, 
one year bein^ the most common specification. Shorter periods are re- 
quired in the counties and cities, where the time varies from ten days to 
one year, and still shorter periods of residence are required in the precincts. 
The place of legal residence is not necessarily the same as the actual place 
of residence, A voter may spend the greater part of the time in some 
place other than that of his legal residence, but as long as he shows some 
interest in his legal residence, his act of voting there is not ordinarily ques- 
tioned. 

Literacy test in some states. Two other qualifications for voting, 
literacy and tax paying, have a limited application. About a third of the 
states apply some sort of literacy test, a common form of which is reading 
the Constitution and writing one's name. We have already discussed 
the operation of this test in the South, where it excludes a high percentage 
of the Negroes from the exercise of the suffrage. Eight states outside the 

SI For an analysis of results see Mildred Thompson, Decade of Women’s Suffrage,” 
Current History, October, 1930, pp. 13-17; Sait, op. cit., pp. 96-106. 

S 2 L. E. Aylsworth, ‘'The Passing of Alien Suffrage/’ Am. Pol. ScL Rev. (1931), XXV, 
114-116. 
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South employ the test, but it is estimated that it disqualifies very few citi- 
zens in those states. Some would apply a more exacting educational 
test to all who seek the privilege of voting. There is little likelihood, 
however, that more rigorous tests will be applied in the near future, for 
the cry of politicians that democracy is threatened would have gi'eat 
weight. Besides, a plausible argument is made against any literacy test by 
those who say that many illiterates have keener perceptions and are better 
judges of men than their literate fellow citizens. 

The poll tax. In the late 'twenties some fifteen states required all 
voters to pay an annual poll tax ranging from one to two dollars. At the 
present time, it is imposed in only eight states, all of them in the South.'^^ 
The reason for this tax is obvious. It is to keep Negroes away from the 
polls. It also disfranchises tens of thousands of ‘‘poor whites,” but this 
does not disturb the dominant element in those states, for its members 
would probably admit, in private, that poor whites have no particular 
claim as citizens. Furthermore, if it becomes desirable to permit some of 
these people to vote, it can be arranged by paying the poll tax for them, or 
even by issuing poll tax receipts “wholesale and free” to party workers 
for discriminating distribution among the voters. Many Southerners who 
stand in opposition to the reactionaries who control their states have be- 
come very active in organized efforts to repeal the tax, and, as noted above, 
Congress has seriously taken up the question of outlawing it as a require- 
ment for participation in national elections. In recent years, several 
Southern states have repealed the poll tax, and it is possible to look for- 
ward to the time when it will be as extinct as the old property qualifica- 
tions for voting.®"^ 

Disqualifications. Felons, idiots, and the insane are regularly denied 
the ballot, and in many states persons guilty of election offenses are dis- 
qualified from voting. Paupers, vagrants, and persons under guardian- 
ship are not allowed to vote in many states. There are still other disquali- 
fications, but those mentioned are the most common. 

Registration. If an individual meets all of the qualifications as out- 
lined above, he must still comply with a formality before he can vote — 
he must go before registration officials and have his name placed on the 
list of voters. The purpose of registration is to ascertain in advance of 
elections whether those desiring to vote actually possess the qualifications 
established by law. It is one of the principal safeguards against illegal 
voting. The method of registration usually employed calls for the actual 
presence before registration officials of persons who wish to qualify for 
voting. In the rural communities and small towns of a number of states, 

S3 They are Alabama, Arkansas, Georgia, Mississippi, South Carolina, Tennessee, Texas, 
and Virginia. Tennessee repealed her law in 1943, but her supreme court declared the 
repeal unconstitutional. 

34 American Coimdl on Public Affairs. The Poll Tax (1940). 
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one such personal registration is sufficient, as long as the voter resides in 
the same precinct, for all succeeding elections; but most states require 
annual or biennial personal registration in cities, and some require the 
same periodic registration in the rural districts. Permanent registration 
is certainly satisfactory in the rural areas, and some authorities favor it 
for cities. Periodic registration is inconvenient, and many potential 
voters forget or neglect to register. 

In communities where persons are usually known to the officials, regis- 
tration is a relatively simple process, the name and residence of the 
individual often being ail that is required. In cities, a great deal more 
information is usually required, such as statements concerning age, length 
of residence in particular places, occupation, location of employment, 
and signature. In some places, a description of personal appearance is 
required, the purpose of this being to prevent impersonation of voters 
at election time. 
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Importance of political parties. A great deal has been said in previous 
chapters about our written constitutions as instruments of government. 
At the. same time, it was shown that the written constitutions by no means 
represent the entire system of government. One of the most fundamental 
features of our political system, one which exerts a marked influence upon 
the whole democratic order, is the political party, a product not of written 
constitutions or laws but of political experience. The clauses of a con- 
stitution or statute may prescribe that appointments to office shall be 
made by the chief executive; but rare indeed is that President, governor, 
or mayor who makes appointments without consulting the leaders of his 
party. Laws are supposed to be enacted by a majority of the members of 
the legislative bodies, but in practice a few party leaders decide what laws 
those bodies shall enact. The President is supposed to make treaties with 
the advice and consent of two thirds of the members of the Senate, but the 
decision as to the Senate action may be reached at a White House break- 
fast to which the Chief Executive has discreetly bidden a few leading sena- 
tors of his own party and possibly one or tw^o of the opposition party. 

The theory is that the people may vote for men of their choice; but, 
as a matter of fact, they may only choose between the men the party or- 
ganizations submit to their sovereign will. The voters may actually want, 
let us say, a tariff reduction; but the party organization is sometimes able 
to secure their votes for a platform which calls for an increase in the tariff. 
So strong is paity sentiment in the hearts of the majority of the people 
that, even when their party clearly violates their wishes, their sole protest 
is frequently no more than a sigh of regret; and if, perchance, some high- 
minded soul finds that he cannot in conscience support his party, he sadly 
remains away from the polls on election day, or deposits his ballot without 
enthusiasm and with great heaviness of spirit for the party whose principles 
he had hitherto ‘Viewed with alarm'* and whose immediate success would 
give him no emotional satisfaction. In abnormal times, however, as in 
1932, the voter may cast his party affiliation to the winds. From these pre- 
liminary observations, it becomes obvious that the party, misunderstood 
and distrusted by the Fathers, has become the cornerstone of our political 
edifice. 
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I. A SKETCH OF PARTY HISTORY ^ 

The Federalist era. Despite the Fathers’ well-nigh unanimous opposi- 
tion to “factions,” we have had party government from the days of Presi- 
dent Washington. The Federalists, who had taken the principal part in 
framing the Constitution, were in control from 1789 to 1801. The policies 
of this party, for which Hamilton was chiefly responsible, were as follows: 
payment of the national debt at full value and assumption of the debts 
which the states had incurred during the Revolution; the establishment of 
a national bank; the laying of import duties for the protection of Ameri- 
can manufacturers; and the refusal to assist France in her war with Eng- 
land in return for the aid France had given us during our Revolution, 
even though the French and many Americans held that the treaty of 1778 
between the United States and France obligated us to come to the assist- 
ance of France. 

The rise of the Jeffersonian Republicans. This work of the Federalists, 
having the purpose of securing for the government the support of the 
conservatives and capitalists, was anathema to a rapidly growing opposi- 
tion group known at first as Anti-Federalists, a few years later as Republi- 
cans, and finally, in Jackson’s time, as Democrats. Jefferson, the great 
political philosopher and astute leader of the Republicans, brought to his 
side the greater part of the landed and laboring interests of the country. 
Republican leaders attacked the financial policies of the Federalists as 
being most inimical to the interests of farmers and laborers; they held 
that Congress was not authorized by the Constitution to establish a na- 
tional bank; and, being devoted to the principles of liberty, the party did 
not view the French Revolution with horror, while many of its members 
favored the extension of aid to France in her war with England. 

The end of the Federalists’ regime. The activities of French sym- 
pathizers in the United States and the abuse which Republican editors 
and orators heaped npon the sensitive Federalists in high public oflBce led 
to the passage of the famous Alien and Sedition Laws (179^)* The Alien 
Law authorized the President to expel foreigners considered to be danger- 
ous to the peace and good order of the country, while the Sedition Law 
stipulated rather severe penalties for those who criticized the national 
government or its officers. These acts brought forth a storm of criticism, 
and sealed the fate of the already weakened Federalist party. In 1800 
Jefferson, hated and feared by the “best people” as an atheist, theorist, and 

1 G A. Beard, The American Party Battle (1928); R. C. Brooks, Political Parties and 
Electoral Problems (1933 ed.), Chs. IV-VII; H. R. Bruce, American Parties and Politics 
(1936 ed.), Chs. IV-VIII; A. N. Holcombe, The Political Parties of Today (1925 ed.), 
Chs. I-X; V. O. Key, Jr., Politics, Parties, and Pressure Groups (1942), Ch. IX; S. Lewis, 
Party Principles and Practical Politics (1928), Chs. E. M. Sait, American Partly 

and Elections' ed.), Ch. VIII-X; J. A. Woodburn, Political Parties and Party Prob- 
lems in the United States (1924 ed.), Chs. I-XI, 
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trickster who would subvert the government, was elected President. The 
Federalists were practically exterminated as the Republicans won victory 
after victory in succeeding elections. 

Republican ascendancy. Did the Republicans immediately reverse the 
policies which the Federalists had put into operation? Not at all. Severe 
critic of the Federalist system that he was, Jefferson’s political wisdom pre- 
vented him from tearing up the system root and branch. Following his 
Federalist predecessors, he did his best to remain neutral in the European 
wars. Like them, he was loyal to the Constitution. As they had strained 
its meaning when they established a national bank, so he gave its terms a 
broad construction when he purchased Louisiana. In 1811 the charter 
of the First Bank of the United States expired, and the Republicans, faced 
with the grim reality of financial disarrangement following the second war 
with England, chartered the second national bank in 1816. The party 
even enacted a high tariff law in the same year, maintaining that it would 
protect agriculture. The Federalists, who in power had championed a 
strong central government, now opposed practically everything the Repub- 
licans did, and many New England Federalists talked seriously of disunion 
during the disastrous War of 1812. In other words, the difference between 
the “Ins” and the “Outs” was much greater than the difference between 
Federalists and Republicans — a very common fact in party history. 

Democrats and Whigs. The Federalists ceased to play a part in politics 
after i8i6. The Republicans had full control, but their ranks were 
divided into factions often led by jealous and ambitious persons who en- 
gaged in intrigue and made rather unseemly scrambles to gain office. In 
1824 there were four Republican candidates for the presidency. Jackson 
received the highest number of popular votes, but not the necessary ma- 
jority in the electoral college to give him the presidency. The choice of 
J. Q. Adams by the House of Representatives caused the hero of New 
Orleans and his followers to feel that they had been defrauded. Jackson 
and his lieutenants proceeded to organize the new Democratic party and 
to enlist the support of the frontier people in the newer states, the laboring 
classes, and substantial numbers from other groups. In general, Jack- 
son’s following was similar in composition to that which elected Jefferson 
in i8oo. His victories in 1828 and in 1832 were decisive. But this head- 
strong Executive, whose followers were for the most part crude and whose 
counselors were for the most part spoilsmen, did not appeal very strongly 
to a large class of his more urbane fellow citizens. There were more im- 
portant reasons for opposition. Financial interests in the East were very 
naturally opposed to his policy of destroying the national bank; manufac- 
turers were calling for higher tariff rates than he was willing to approve; 
Southerners wer^ opposing his stand against South Carolina’s nullification 
policy; officeholders whom he had summarily removed were resentful, and 
office seekers who did not get appointments were vexed. Even in the 
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West, there were those who withheld support from Jackson because he 
disapproved of their scheme to draw large sums from the federal treasury 
for internal improvements. From these discordant elements, who could 
whole-heartedly unite only in opposition to Jackson, the National Repub- 
lican or Whig party was formed. 

Difficulties of the Whigs. Although the Whig party had such leaders 
as J. Q. Adams, Clay, and Webster, it succeeded in electing only two Presi- 
dents — Harrison in 1840, and Taylor in 1848. Being composed chiefly of 
“antis” who could not agree upon a positive program, the party said very 
little about issues, making its appeal to voters primarily on the character 
of its candidates. This was well illustrated by the ridiculous “Log Cabin” 
campaign in 1840. The Democrats asserted that Congress had no con 
stitutional authority to charter a national bank; the Whigs could do but 
little better than reply that their candidate. General Harrison, was content 
with an honest, plain man’s beverage, hard cider. The Democrats urged 
Van Buren’s re-election on his record in office; the Whigs shouted in 
chorus, “Harrison is a poor man and lives in a log cabin.” 2 The two 
Presidents elected by the Whigs were popular generals, but a third gen- 
eral, Scott, was easily defeated by the Democrats in 1852. As the slavery 
issue came more and more to be the leading question of the day, the Whigs 
were hopelessly divided and the party was practically dead before 1856. 

The Democratic program. During the thirty years preceding the 
Civil War the Democrats had a fairly definite program, which included 
tariff for revenue only, state banking systems and opposition to a national 
bank, no federal funds for internal improvements, holding the public 
debt to a minimum, and non-interference with slavery. It won every 
presidential election except the two just mentioned; usually had a ma- 
jority in Congress; and, as is generally the case with a long-dominant party, 
it succeeded in keeping a favorable majority of judges in the Supreme 
Court. 

Conflicting sectional interests among the Democrats. In the dec- 
ade before the Civil War, the Democrats of the South largely controlled 
the party. They insisted with increasing vehemence that slavery should 
be left alone and that they should have the right to carry their slaves into 
the territories. Furthermore, as cotton planters, they opposed the tariff, 
subsidies for shipping, and similar favors desired by business in the East. 
Rapidly growing industry in such states as Ohio and Illinois also wanted 
tariffs and other encouragement for business, which Southern Democrats 
opposed. The West wanted internal improvements at federal expense, 
which was contrary to Democratic policy. The hardy population of the 
West was for the most part hostile to the extension of slavery, and they 
were joined in this hostility by many people in the East who held that 
slavery was immoral and should be restricted or even abolished. 

2 Quoted in M. Minnigerode, Presidential Years (1928), p. 200. 
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Rise of the Republicans. With the Democratic councils largely di- 
rected by the Southern and pro-slavery element and the Whigs divided on 
the slavery issue, the time was ripe for a new party — the Republican 
party, which took its name from the earlier Jeffersonian group. The oc- 
casion of its founding was the passage of the Kansas-Nebraska Bill (1854), 
which repealed the famous Missouri Compromise. Even before the bill 
was passed, a mass meeting was held at Ripon, Wisconsin, where it was 
agreed that, if the bill did pass, a “Republican’' party should be formed to 
oppose the extension of slavery. Many other mass meetings were held 
in the West and East after the passage of the bill'. A convention at Jack- 
son, Michigan, in the summer of 1854, nominated a complete Republican 
ticket for state offices. The first Republican national convention was 
held in Pittsburgh in 1856, for the purpose of perfecting a country-wide 
organization; and a short time thereafter a second convention was held at 
Philadelphia, where Fremont was nominated for the presidency on a plat- 
form which announced that it was the “imperative duty of Congress to 
prohibit in the Territories those twin relics of Barbarism — Polygamy and 
Slavery.” The platform also declai'ed for the admission of Kansas as a 
free state, federal aid in constructing a transcontinental railroad, and na- 
tional appropriations for the improvement of rivers and harbors. In the 
election of 1856, the party polled more than two thirds as many votes as the 
Democrats — a remarkable showing for a new party. 

The campaign of i860. The Dred-Scott Decision, the Lincoln-Douglas 
debates, John Brown's raid, the Panic of 1857, the failure of the Demo- 
cratic administration to give New England manufacturers a tariff, all com- 
bined to give the Republicans a better chance for victory in 1 860. At this 
time, they added to their platform of 1856 a declaration for an adjustment 
of the tariff for the encouragement of industry and a demand for the pas- 
sage of a satisfactory homestead measure. In the campaign of that year 
the Democrats were split over the slavery issue: the group which favored 
allowing the people of a territory, upon its admission as a state, to decide 
the question for themselves, nominated Douglas; while the extreme pro- 
slavery element, holding that Congress had no power to interfere with 
slavery in the territories, named Breckinridge as their candidate. An odd 
assortment of Democrats, Whigs, and those w^ho had belonged to the de- 
funct American party styled themselves Constitutional Union men, said 
nothing about slavery, and nominated John Bell for the presidency. Lin- 
coln received 1,866,452 votes, a plurality; but 2,815,617 ballots were scat- 
tered among his three opponents. 

Republican domination. The Democratic party w’^as discredited by 
the Civil War and the events which led up to it, so that it did not become 
a formidable rival of the Republican party for about ten years after the 
war. In the meantime, the Republicans created a new national bank- 
ing system, taxed state bank notes out of existence, gave industry the tariffs 
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it sought, and by the Fourteenth Amendment secured to business a large 
measure of protection from state interference. In other words, just as 
the Democrats in their period of domination had favored the Southern 
planters, the Republicans in turn favored the business interests of the East 
and West. 

The Democratic revival. Reaction against the Republicans came on 
account of the mess they made of Reconstruction, which made the South 
solidly Democratic and which alienated a number of liberals in the other 
parts of the country. The party also lost support among the farmers on 
account of its protective tariff system; while its large number of grafters, 
spoilsmen, and various other mercenaries further injured its prestige. The 
Democrats were able to take advantage of the situation, and they made a 
fine showing in the Congressional election of 1 874. Two years later, their 
candidate, Tilden, actually received a, majority of the popular votes, but 
he failed to receive the necessary majority of electoral votes because the 
elections were contested in four states and the commission which decided 
the contests was composed of eight Republicans and seven Democrats. 

Party equilibrium. From 1876 .10 1896, the votes were fairly evenly 
divided between the parties. The Republicans won with Garfield in 
3880, and with Harrison in 1888; the Democrats, with Cleveland in 1884 
and 1892. The parties were extremely cautious about their platform 
declarations during this period, because they were fairly evenly matched 
in strength and because each party contained many members who were 
divided on the issues. Steadily falling prices in the period after 1870 made 
conditions very hard for debtors, many of whom were farmers in the West. 
Farmers and others complained about high freight rates and discriminat- 
ing practices of railroads. The more radical of the debtor class asked at 
first for an increase in the issue of paper money, which would, in their opin- 
ion, bring about higher prices, better wages, and make it easier to pay 
debts. Later, they asked for the free coinage of silver, regulation of rail- 
roads, and similar measures for their protection and prosperity. The two 
leading parties were afraid of these issues and pursued the policy of “strad- 
dling."’ On the tariff, the Republicans generally indicated a preference 
for a protective policy; the Democrats a preference for a tariff for revenue 
only, or a tariff which would produce revenue and protect American labor. 

The Populists. Owing to the fact that the major parties neglected some 
important issues and spoke in uncertain language on some others, a num- 
ber of minor dissenting groups arose during the generation following the 
Reconstruction period. The most important and the last of these groups, 
before 1900, were the Populists, organized in 1890. The preamble of their 
platform in 1892 averred that the Republicans and Democrats struggled 
only for “power and plunder” while grievous wrongs were unredressed; 
that these parties now proposed “to drown the outcries of a plundered 
people with the uproar of a sham battle over the tariff, so that capitalists, 
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corporations, national banks, rings, trusts, watered stock, the demonetiza- 
tion of silver and the oppressions of the usurers may be lost sight of.” 
After a number of other similar declarations, they stated their demands, 
as follows: government ownership and operation of railroads, telegraphs, 
and telephones; all excess land held by railroads and other corporations, 
and all lands owned by aliens, to be reclaimed by the government and held 
for actual settlers only; a national currency, “safe, sound, and flexible, is- 
sued by the general government only, a full legal tender for all debts, 
public and private, and without the use of banking corporations”; the 
“free and unlimited coinage of silver and gold at the present legal ratio of 
16 to 1”; a circulating medium of $50 per capita; a postal savings bank; 
and a graduated income tax. With this platform, the party made great 
headway in the West and won a number of followers in the South. It re- 
ceived over a million votes in 1892 and carried North Dakota, Colorado, 
Idaho, Kansas, and Nevada. 

The Democrats become liberal. It seemed that the Populist party was 
likely to absorb the Western Democrats, and some observers felt that it 
might take the place of the Democratic party in the nation. Neither of 
these things happened, for the reason that the Democrats, in 1896, under 
the control of the West and South, adopted the essential principles of 
Populism. The Democratic platform denounced the “issuance of notes 
intended to circulate as money by national banks”; it denounced the Mc- 
Kinley tariff, which “proved a prolific breeder of trusts and monopolies,” 
and “enriched the few at the expense of the many”; it denounced the deci- 
sion of the Supreme Court invalidating the income tax law; and “govern- 
ment by injunction” was also included in the list of denunciations. The 
Democrats declared for the free-silver program of the Populists; demanded 
an enlargement of the powers of the Interstate Commerce Commission and 
such restrictions upon the railroads as would protect the people from “rob- 
bery and oppression”; and advocated federal improvement of the great 
waterways in order to secure easy and cheap transportation for the interior 
states. The Populists were fairly well satisfied with this platform, and 
they joined with the liberal Democrats in the support of Bryan for the 
presidency. 

The Republican victory, 1896. The Republicans announced them- 
selves unreservedly for sound money and a protective tariff, and nominated 
McKinley. The campaign of 1896, with the issues thus clearly drawn, was 
anything but a sham battle. The Democratic party, having become radi- 
cal, very naturally lost the support of conservatives and carried only a few 
states outside of the South and West. The Republicans, under the skillful 
guidance of Mark Hanna, a hard-hitting business man, won their victory 
through the support of the manufacturing and commercial interests of the 
East and Central West. 

The second period of Republican supremacy. The Democratic party 
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remained under the leadership of Bryan, who suffered a worse defeat at 
the hands of McKinley in 1900 on the issue of “Imperialism” (for example, 
acquisition of the Philippines) than he had received in 1896. The Demo- 
cratic party was unable to recover in 1904, when it nominated a conserva- 
tive candidate. Judge Alton B. Parker. Theodore Roosevelt’s talk against 
trusts, his fight for conservation, his aggressive and picturesque conduct, 
brought him an easy victory. Bryan made a third attempt to win the 
presidency in 1908, but the people did not get very much excited over the 
tariff, trusts, and railroads; nor were the general denunciations of Re- 
publican policies effective. The genial Mr. Taft, Roosevelt’s selection for 
the presidency, won by a wide margin. 

Democratic victories. While the industrial and commercial classes were 
generally prosperous during the sixteen years of Republican domination, 
mutterings were heard from the farmers in the West even during the days 
of Theodore Roosevelt’s occupancy of the White House. In Taft’s ad- 
ministration, the Republican leaders went over still more definitely to the 
side of the business interests and showed no indication of heeding the re- 
quests of the agrarian group for such things as a revision of the tariff. 
Consequently, the mutterings and rumblings changed to revolt, and the 
Democrats won a majority in the House of Representatives in 1910. As 
no attempt was then made by the Taft administration to appease the re- 
volting element, the breach was further widened betw^een them and the 
regular Republicans. Taft was renominated by the “stand-pat” Republi- 
cans in 1912; and Theodore Roosevelt headed the Progressive forces, whose 
main principle was social and industrial justice. The Democrats, now 
under progressive rather than radical leadership, nominated Wilson. The 
division in the Republican ranks brought about the election of a Demo- 
cratic President and Congress, although the victorious party received 
slightly less than 42 per cent of the popular votes. Under the able and 
determined leadership of the President, the Democrats fulfilled their plat- 
form pledges by the enactment of constructive legislation. In dealing 
with the belligerent powers in Europe, Wilson followed a moderate policy, 
acceptable to the majority of his fellow citizens. The Republicans were 
fairly well united again for the campaign of 1916; but President Wilson, 
reaping profit from campaign blunders of the Republicans, Democratic 
achievements in domestic affairs, and the slogan, “He has kept us out of 
war,” led Mr. Hughes by some 600,000 popular votes and 25 electoral 
votes. 

The Republican revival. There was a sort of truce between the parties 
during the time we were participating in the First World War: but the 
party struggle w'as resumed shortly before the war was won, when President 
Wilson appealed to the American people to return a Democratic Congress 
in the election of 1918. The appeal was resented as a reflection upon 
Republican loyalty and it increased the strength of the Republicans, who 
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gained control of both the Senate and the House. Everyone knows that 
Wilson's effort to bring the United States into the League of Nations soon 
became the important issue and that the Senate failed to approve the treaty 
which would have made the United States a member. The issue was not 
definitely settled, however, until the Democrats were buried in the Re- 
publican landslide in the presidential election of 1920. The Democratic 
disaster of that year was due to many causes other than the party’s advocacy 
of the League. The war had left a burden of taxes. Living costs had 
greatly advanced. There were difficulties between capital and labor. 
Naturalized citizens with whose former countries we had warred were, of 
course, not enthusiastic about the party which had been in power during 
the war. Then, there was no doubt some quiet resentment against the 
Democratic administration on the part of many men who had been forced 
to perform military service. Furthermore, the country was tired of rigid 
and stern presidential leadership. It was even tired of idealism. All of 
this goes to explain the defeat of Cox, the Democrat named to succeed 
Wilson. 

The third period of Republican supremacy. With Harding’s election 
in 1920, the Republican party and the country returned as fast as possible 
to the “normalcy” he had advocated. If we may interpret the meaning of 
“normalcy” by the accomplishments of its champion and his party, it meant 
a return of the high protective tariff; reduction of taxes; no government 
interference with business; and an easy toleration of official shortcomings 
and corruption. The policy of vigorously supporting business and reduc- 
ing taxes was continued by Coolidge, who became President upon the death 
of Harding in August, 1923. Coolidge was able to strengthen himself with 
the great mass of the people by his reputed silence, his devotion to the 
prosaic task of the day, and his frugality. He was easily nominated and 
elected to succeed himself in 1924. John W. Davis, eminent lawyer and 
diplomat, nominated by the Democrats because neither McAdoo nor Smith 
(the leading candidates) could muster the necessary two-thirds vote in the 
convention, received only 29 per cent of the popular vote, while Coolidge 
secured 54 per cent. 

The La Follette Progressives. Interest in the 1924 campaign was 
centered primarily on the efforts of La Follette, the candidate of the Pro- 
gressives. Neither Harding “normalcy” nor Coolidge economy had given 
relief to agriculture, while many laborers felt that they were hot getting 
their share of the vaunted prosperity. A Conference for Progressive Po- 
litical Action, composed of varying grades of progressives and radicals, 
nominated Senator Robert M. La Follette, a rather persistently irregular 
Republican, for the presidency, and Senator Burton K. * Wheeler, a less 
irregular Democrat, for the vice presidency. The platform, largely the 
work of La Follette, declared that “the great issue before the American 
people today is the control of government and industry by private monop- 
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oly,” and he offered the following as his chief remedies: a constitutional 
amendment to deprive the courts of their power to nullify legislation, and 
to provide for popular election of federal judges; public ownership of rail- 
roads and water power; abolition of the use of the injunction in labor 
disputes; higher taxation of the rich; reduction of the tariff; reorganization 
of the national banking system; and a foreign policy to outlaw war and 
bring about drastic reduction in armament. His program for changes in 
the judiciary was the special object of attack in the campaign, and it seemed 
that many voters were genuinely frightened at his proposals on this subject. 
He received approximately 4,800,000 popular votes; but 15,700,000 voters 
preferred to “keep cool with Coolidge.*' 

The campaign of 1928. In the summer of 1927, Coolidge made his fa- 
mous statement, “I do not choose to run.’' The following year Hoover 
was nominated by the Republicans. He was an engineer and an adminis- 
trator of the highest caliber, but of unproved character as a politician. 
He was unpopular with some of the Republican leaders, but without a 
doubt the choice of the rank and file of the party. As was expected, the 
Democrats nominated Alfred E. Smith, a master of the art of politics, four 
times Governor of New York, an honest, courageous, and competent pub- 
lic servant. Not since 1916 had the parties presented candidates of their 
standing and experience, and the people responded by taking great inter- 
est in the campaign. Business interests for the most part gave support to 
the Republican ticket, hoping for a continuation of prosperity. The Drys 
were decidedly on the side of Hoover, as were the anti-Tammany element 
and the majority of ardent Protestants. Smith unsuccessfully appealed to 
the farmers on the strength of what the Republicans had not done for their 
relief and with the promise that a Democratic administration would give 
them better attention. He was more successful in reaching labor, the Wet 
element, and some Progressives; but he received less than 41 per cent of 
the country’s vote. Hoover carried every state in the Union except Massa- 
chusetts and Rhode Island in the East, and Alabama, Arkansas, Georgia, 
Louisiana, Mississippi, and South Carolina in the “solid” South. 

The New Deal Democrats. Elected by a large majority of popular 
votes in 1928, Hoover was repudiated by a somewhat larger majority in 
1932.® Roosevelt received even more electoral votes (472) than Hoover 
had received four years earlier. Hoover carried only Maine, New Hamp- 
shire, Vermont, Connecticut, Delaware, and Pennsylvania, receiving a 
total of 59 electoral votes. In the campaign something was said about the 
tariff, farm relief, Prohibition, power regulation, and a few other prob- 
lems; but the real issue was the Depression. The voters decided that the 
party whose theme song in 1928 was “Prosperity” had no claim to power 
in the face of nation-wide distress. Roosevelt’s handling of the banking 

3 The popular vote in 1928 was Hoover, 21,392,190; Smith, 15,016443. In 1932 Roose- 
velt’s vote was 22,813,786; Hoover’s, 15,759,266. 
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crisis of March, 1933, his domination of Congress, his huge spendings for 
relief, his willingness to experiment, and other significant features of his 
administration are fresh in our minds. The congressional election of 1934 
amounted to a referendum on his program and the result left no doubt 
that the great majority of the people were with the President. There was 
no question of his renomination in 1936. Searching about for a candidate 
with a liberal stamp and one who could win back the farmers of the Central 
West to the Republican party, Republican leaders picked Governor Al- 
fred M. Landon, a man who was unknown outside of Kansas until a few 
months before he was nominated for the presidency. The unbalanced 
budget, the mounting national debt, waste in relief, civil service abuses, 
and (near the end of the campaign) the Social Security Act were the chief 
points of the Republican attack on Roosevelt. The President campaigned 
on his record, and made no specific promises for the future. Farmers, 
laborers, those on relief, poor people generally, including the Negroes, 
about half of the Communists, more than half of the Socialists, and a 
goodly number of citizens from nearly all other groups were convinced 
that the President was the best choice. The chief opposition came from 
about 70 per cent of the newspapers, perhaps a larger percentage of the 
country’s business and industrial leaders, regular Republicans, and a few 
former leaders of the Democratic party, including Alfred E. Smith, John 
W . Davis, and James A. Reed. Dr. Townsend boasted of 10,000,000 fol- 
lowers ready to do his bidding; Father Coughlin said he could reach 
9,000,000 over the air; Minister Smith numbered his Share-Our-Wealth 
flock at 6,000,000. Of course there were some duplications in these fig- 
ures, but the triumvirate’s Union party candidate, William Lemke, polled 
only 892,793 votes. Landon received 16,682,524 popular votes, but car- 
ried only Maine arid Vermont with eight electoral votes. Roosevelt’s 
“political Johnstown flood’’ netted him 27,752,309 popular votes and 523 
electoral votes. 

Abortive reforms and “purges.” With two great presidential victories 
and three smashing successes in congressional elections, President" Roose- 
velt proposed that the Supreme Court of the United States be organized in 
such a manner that it would be unlikely to nullify much more New Deal 
legislation (See Chapter 16, section V). This measure aroused a storm of 
protest, and it was defeated in the Senate. Turning to the problem of 
administrative organization, he proposed a bill which would give him the 
widest powers in bringing about fundamental changes. Here again he 
met with strong opposition and violent denunciation, and his proposal was 
defeated in the House of Representatives. Trouble in the internal or- 
ganization of the T.V.A. and a business recession were among the other 
factors which made rough sailing for the President. In the great legisla- 
tive battles which the President lost a number of Democratic congressmen 
had opposed him, had associated themselves with “economic royalists,” had 
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gone over to the enemy. Some of these anti-New Deal Democrats the 
President attempted to “purge’' from the party in the primaries of 1938. 
The attempted purge aroused bitter resentment and must be written down 
as another presidential failure. It did not prove that the people had 
repudiated the President, but it did prove that they were unwilling to 
make dead politicians of public men, simply because they had incurred 
his disfavor. The congressional election in November, 1938, was another 
setback for the President and the New Deal. It is true that the Democrats 
still retained substantial majorities in both Houses of Congress, but the 
trend toward the Republican party was strong enough to be significant. 

A TRADITION SHATTERED. A Strong foreign policy of “standing up to” the 
dictators gave the President a new hold on the people and Congress. Yet 
it was reported that President Roosevelt had on more than one occasion 
privately stated that he would not be a candidate for a third term. He did 
not, however, make use of one of William T. Sherman’s less familiar state- 
ments — “I will not accept if nominated and will not serve if elected.’" The 
President did not say that he would take to the hills if drafted by his parly. 
The President probably refused to commit himself for a variety of reasons: 
the uncertain international situation and the desire to accept renomina- 
tion should it continue to be critical, and the determination to control the 
Democratic convention and name his successor, if he should be ready for a 
successor in 1940. New Dealers in Washington and Democratic office- 
holders throughout the country backed the third term movement. As the 
international situation became critical and then catastrophic, and as the 
President moved with dispatch and decision to meet new situations, a 
strong rank and file approval of the third term seemed evident. The 
President’s “loud silence” on his plans prevented the development of any 
strong support for other candidates. Consequently, when the convention 
met, it could do nothing but nominate Roosevelt. Not only did the Presi- 
dent win the nomination for himself, but he also forced the convention to 
name for the vice presidency Henry Wallace, an ardent and philosophical 
New Dealer. Conservative delegates gnashed their teeth, but they could 
not prevent the nomination of Wallace. The purge which the President 
had lost in 1938 he won by slightly different means in 1940. 

One of the most remarkable political events of our time was the nomi- 
nation of Wendell Willkie for the presidency of the United States. The 
Republican nomination had been actively sought by Prosecutor Thomas 
E. Dewey, Senators Robert A. Taft and Arthur H. Vandenburg, Publisher 
Frank E. Gannett, and others. All of these men had been leaders in Re- 
publican politics. Some of them had been seeking the presidential nom- 
ination for several years, others for months. Until late in the spring of 
1940 Dewey appeared to be the popular favorite, but Taft was, and con- 
tinued to be, the choice of the entrenched leaders of the party. There 
was no certainty as to who would get the nomination and there were guesses 
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and shrewd prophecies regarding “dark horses/’ One thing was certain: 
few people were thinking that Willkie ought to be President; still fewer 
w^ere thinking that he could be nominated; and practically no politician 
could conceive of him as a candidate. A Democrat who had voted for 
Roosevelt in 1932, a progressive who was saying, even in 1940, that much 
of the New Deal was here to stay, an “internationalist” who supported 
the President’s foreign policies, a man who had never held any political 
office, a big business executive in the utilities industry with close Wall 
Street associations, straightforw^ard, independent, and brilliant, Willkie 
was the organization man's last bet for the presidency. But less than two 
months before the nomination was to be made a number of political ama- 
teurs got behind Willkie. Events were on their side. The alarming ad- 
vance of the dictators meant that America must prepare herself for any 
eventuality, caused politics to appear unimportant, and eAiphasized the 
need for an articulate leader, a capable organizer, and a cheerful but de- 
termined fighter. The rank and file of Republicans saw in Willkie such 
a man. His boom grew with amazing rapidity, although the established 
political leaders were just beginning to take it seriously when the conven- 
tion convened. But the miracle happened. The people took possession 
of Philadelphia and the convention, shouting, “We want Willkie.” To be 
sure, all of this may not have been quite as spontaneous as it appeared to 
be, for Willkie did have support from some politicians of experience, even 
experience in high-pressure salesmanship. Nevertheless, it was amazing. 
The type of men who usually boss conventions lost control of their dele- 
gates, and Willkie crashed over on the sixth ballot. 

The great question before the American people seems not to have been 
the third term issue. Nor did the issue appear to be on national defense 
policy, for the two candidates were in substantial agreement on that. The 
only big question seems to have been: Which of the two candidates is the 
better qualified by ability, experience, and temperament to direct the de- 
fense program? The voters’ answer was: Willkie, 22,327,226 (82 electoral 
votes); Roosevelt, 27,241,939 (449 electoral votes). 

Then came lend-lease and other forms of aid to Britain and Russia. 
Then the war came to our own doors, almost crashing in our doors. We 
suffered heavy casualties and defeats. The nation had to begin to pull in 
its belt, to accept rationing. Millions were drafted for military service, 
and perhaps as many millions moved into war production areas. In 1942 
the accumulation of resentments over the conduct of the war and ration- 
ing, the absence of young men in the armed forces, and the shift of work- 
ers to new areas may have been sufficient to cause the Democratic majority 
in Congress to be reduced almost to the vanishing point. Or the strong 
Republican gains in that year may haye been an indication of genuine 
Republican strength. Time will tell. 
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II. MINOR PARTIES ^ 

In the last section some attention was given to the Popuiist party and to 
the Roosevelt and La Toilette Progressive movements. Space does not 
permit a discussion of the numerous third parties and revolting factions; 
but the strongest of the third parties, the Socialist, must have brief men- 
tion. Also, we must raise the question as to what third parties in general 
have contributed to our political life, and offer some explanation of their 
failure to become serious contenders for national office. 

The Socialist party. The Socialist Labor party, under the leadership 
of followers of Karl Marx, had an organization as early as 1877, but it did 
not put a presidential candidate into the field until 1892. It has always 
received a small number of votes, even for a third party. The Socialist 
party was organized in 1897 under the leadership of Debs, who headed 
the party ticket in five presidential campaigns, receiving 919,799 votes in 
1920 while he was confined in a federal prison. Measured by Marxian 
standards, this party is moderate. In its platform for 1932 it proposed, 
among other things: the six-hour day and the five-day week; compulsory 
unemployment compensation based on contributions by the government 
and employers; old-age pensions; public ownership and democratic con- 
trol of basic industries; very high inheritance and income taxes, especially 
upon large estates and incomes; a federal appropriation of $10,000,000,000 
— one half for immediate relief of those in need, and one half for public 
works, slum clearance, and other purposes; socialization of the credit and 
currency systems; the abolition of the power of the Supreme Court to pass 
upon the constitutionality of legislation enacted by Congress; disarma- 
ment, by international agreement, if possible, but, if that is not possible, by 
our taking the lead; cancellation of war debts, provided such cancellation 
leads to disarmament; and the abandonment of military intervention in 
Central America or elsewhere. 

The Socialist party put no candidates in the field in 1924, being content 
to support the Progressive ticket headed by La Follette. In 1928 Norman 
Thomas was nominated by the Socialists; but he was unable to impress the 
electorate at that time, receij^ing only about 268,000 votes. The situation 
was a bit different in 1932, however. The prolonged Depression, the un- 
certainty of the major parties, as to the best methods for combating it, 
general disillusionment, and an increasing public appreciation of the 
ability and character of Thomas, all combined to put him in a favorable 
position. Taking full advantage of this, he traveled widely and spoke to 
large audiences, in which regular Socialists were usually in a decided mi- 
nority, It was generally believed that Thomas would receive a large 
“protest"’ vote, 2,000,000 or more; but he received only 881,951 votes, fail- 

4 Holcombe, op* cit., Ch. XI; Key, op. cit., Ch. X; Sait, op. cit., Ch. XI; Woodburn, 
op. cit., Ch. XII. 
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ing to equal the record set by Debs in 1920. Various explanations are 
made for Thomas’s surprising failure; but perhaps the most plausible one 
is that many who would have voted for him otherwise, fearing a Hoover 
victory and knowing that Thomas could not possibly be elected, decided 
to be content for the time being with the reputed liberalism of Roosevelt. 
In 1936 the right wing of the Socialist party supported Roosevelt. Thomas 
held the left wing but receit'ed a relatively insignificant vote — 187,342. 
In 1940 Thomas received only 117,000 votes. 

The contribution of minor parties. These dissident minor parties do 
not merit the contempt that many people accord them. The Liberty party 
look enough votes from Clay to give Polk New York and the presidency in 
1844; party in the same state took enough votes from Cass 

to place Taylor in the White House in 1848; and everyone knows that 
Theodore Roosevelt’s forces made Wilson’s election possible in 1912.’’^ 
We must not assume, however, that third parties are frequently in this 
strategic position, as is illustrated by the fact that neither the relatively 
high vote of the Populists in 1892 nor the vote of the Progressives in 1924 
proved to be deciding factors.® 

It is in bringing fortvard new issues, or issues which the major parties 
will not emphasize for fear of alienating voters, that third parties make 
their chief contribution. Thus, the Liberty and Free Soil parties boldly 
attacked the slavery evil; the Prohibition party, the liquor question; and 
the Populists, the La Follette Progressives, and the Socialists, various eco- 
nomic and social problems. Many principles advocated by third parties 
have been adopted by one or both of the major parties and later enacted 
into law. The major parties are interested in victory at the polls. They 
are interested in principles, not so much for principles’ sake, but as means 
of attracting voters. New principles, being likely to repel voters, must be 
avoided, or at least approached with great circumspection. The third 
party can concentrate on principles, since it has no hope of immediate vic- 
tory in any case. The result is that many vital issues are presented by 
minor parties. If an issue thus presented proves popular, a major party 
may take it over, giving no thanks to the third party and showing no sense 
of shame. In 1896 the Democratic party adopted nearly all of the essen- 
tial principles advocated by the Populist party, which had developed a 
considerable following in the South and West. It may be said that minor 
parties, without meaning to do it, send up “trial balloons” for the major 
parties. This is a splendid service for the country as a whole, but third 
parties have never reaped for it the reward of officed 

«**> Minority parties may on occasion combine with a major party and produce de- 
cisive results. Thus, in 1941, La Guardia was elected Mayor of New York by 668,763 Re- 
publican votes and 434,297 American Labor party votes, the two parties combined giving 
him only 131,000 more votes than his Democratic opponent received. 

6 Sait, op. cit.f pp. 30i“302. 

7 Holcombe, op. cit., pp, 342 ff. 
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Why third parties have failed to become major parties: 1. Popular be- 
lief IN THE TWO-PARi'Y SYSTEM. It is apparent from the last paragraph 
that one reason why third parties have never seriously rivaled the major 
parties is that the latter steal the former’s principles. But the reasons 
for the failure of minor parties to gain national office merit further consid- 
eration. 

The average American takes the two-party system as he does the day- 
light and the dark. Since he can remember, the only groups which have 
put up real fights are the Democrats and the Republicans. If he knows 
a little of party history, he knows that the battles raged in the earlier days 
of the Republic between the Jeffersonian Republicans (Democrats) and 
the Federalists; later on, between the Democrats and the Whigs; and, since 
1856, between Democrats and Republicans. Our typical citizen knows, 
of course, that third or minor parties have come into being from time to 
time, and that on several occasions large aggregations of voters have left 
one or the other of the great parties and conducted independent cam- 
paigns; but he knows also that none of the third parties and none of the 
independents in revolt has ever won a national election. He has a sort 
of contempt for the ‘‘cranks” and “purists” who try to organize new parties 
and who never muster more than a few hundred thousand votes. He is 
very skeptical concerning the wisdom of a revolt from one of the major 
parties, for he sees that all that it has ever accomplished is to secure the 
election of the candidates of the other major party. He feels somehow 
that nature produced two parties; that an additional party would be a 
political monstrosity. As a matter of fact, the division of the voters into 
two rival camps is peculiar to English-speaking countries. The demo- 
cratic nations of Continental Europe have from six to fourteen parties, no 
one of them commanding anywhere near a majority of the votes. 

2. The desire to make one’s vote count. When a major party fails to 
conform to a voter’s ideals, he prefers to remain with it in the hope that 
it will improve, rather than to affiliate himself with some third group and 
“throw his vote away.” If the voter leaves his party, he is likely to go over 
to the other major party, thus “saving” his vote.® 

3. Easy tests of party. The leading parties themselves make it easy 
for the voter to remain with them by frequently neglecting to take a posi- 
tion on an issue which would alienate voters, or by resorting to ambiguous 
language on such issues. The Republican platform of 1932 frankly de- 
clared that, since members of the party held difEerent views on Prohibition, 
“no public official or member of the party should be pledged or forced to 
choose between his party affiliations and his honest convictions upon this 
question.” In general, it may be said that the typical citizen is usually 
neither hot nor cold on specific public questions; in normal times, at least, 

s This was particularly noticeable in 1932 and 1956, when Republicans by the million 
left their party and voted, not for Thomas, but for Roosevelt. 
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he is satisfied with the spirit and traditions of his party and he feels that 
“everything will be all right/’ 

4. Lack of outstanding political leaders for third parties. Capable 
men who might lead a third group usually belong to one of the standard 
parties, and renunciation of the original party is likely to mean an end of 
their chance for political advancement. Or, in common with the rank 
and file of voters, they may be convinced of the futility of third-party move- 
ments. Thus, Dry Senator Borah, although he denounced the Republi- 
can party’s modification plank, promptly declined to carry the Prohibition 
banner in 1932; and Senator Norris earlier refused to heed the call of John 
Dewey to lead a new progressive party, although Norris, until 1936 a 
nominal Republican, supported Smith in 1928 and Roosevelt thereafter. 

III. PARTY ORGANIZATION ^ 

The necessity for organization. In the earlier days, party organization 
was not so important; but with the extension of the suffrage, the rapid 
increase in the number of elective officers, and the growing complexities 
of government, the party found that only the most complete organization 
could serve its needs. How could the party form policies, adopt plat- 
forms, nominate and elect candidates to office, raise and expend large sums 
of money for campaign purposes, appeal to each voter, distribute patron- 
age, act as a social welfare organization, and do all the other things it does 
in nation, state, county, and city, without the most complete organization? 

Temporary character of conventions and primaries; permanence of 
committees. Probably the best-known party institution is the convention, 
and close to it in the popular mind is the primary election.^® Conven- 
tions, whether local, state, or national, have to do with the drafting and 
adoption of platforms and the nomination of candidates, while in the pri- 
maries only the latter function is performed. The convention is com- 
posed of representatives who act for the party, while the primary is the 
whole body of party members acting for themselves. Since conventions 
meet only for a brief period preceding elections, and primaries are equally 
temporary and intermittent, it is clear that, however sovereign they may 
be, they are not the organs which keep the party running.^^ From what 
we have already learned of the party, we know that it must ever be on the 
alert in order to fulfill its many functions. The necessary ceaseless activ- 
ity of the party is performed by permanent committees, a hierarchy of 
committees, one for each political unit from the precinct to the nation. 

The national committee. At the head of the party committee system 

» Brooks, op, cit.j Ch. VIII; Key, op. cit., Ch. XI; E. B. Logan, (Ed.), The American 
Political Scene (1956), Ch. II; C. E. Merriam and H. F. Gosnell, The American Party 
System (1940 ed.), Ch. VII; Sait, op. dt, Chs, XII-XV. 

10 For fuller discussion of conventions and primaries, see the chapter on ‘‘Nominations.’* 
Brooks, op. cit., pp. 156-157. 
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is the national committee, composed in both the major parties of a man 
and a woman from each state and territory. These committees serve for 
four years, and the delegates of each state or territory at the national con- 
vention usually choose their own committeemen, although they may be 
elected in state primaries or picked by state conventions. The chairman 
of the committee is named by the party’s presidential candidate. The 
powers and duties of the committee are to fix the time and place for hold- 
ing the national convention; to decide how the delegates to the convention 
shall be apportioned among the states; to recommend its temporary officers 
and make up the temporary roll; and to take the lead in conducting the 
presidential campaign. In the event of a party victory, members of the 
committee will have considerable influence in recommending appoint- 
ments. In any case, the committee has considerable responsibility in look- 
ing after the party’s interests during the relatively quiet years which follow 
an election and in preparing for the next campaign.^^ 

Congressional committees. Both parties have a congressional com- 
mittee and a senatorial committee. The Republican congressional com- 
mittee is composed of a member from each state which has a Republican 
in the House. The Democratic committee is the same in composition, 
with the exception that the chairman is empowered to name a woman 
member from each state and to appoint a member from any state which 
has no Democratic representation in the House. The principal interest 
of these committees is to secure the election of members of the party to the 
House of Representatives. To this end, they are very active in the bien- 
nial congressional elections, particularly in election years when there is no 
presidential election. The Democratic and Republican senatorial com- 
mittees are composed of six and seven members respectively, and their 
chief concern is, of course, with senatorial elections. While the congres- 
sional and senatorial committees have no formal connection with the na- 
tional committees, they are bound to them by partisan interests, they look 
to them in particular for financial aid, and are quite likely to be rather 
completely overshadowed by them in presidential election years. 

State committees. At the head of a state party organization is the 
state central committee, composed of members chosen by direct primary, 
by committees of various districts of the state, or by the state convention, 
and varying in membership from ten or twelve in some states to several 
hundred in others. These committees are charged by law with certain 
responsibilities in respect to primaries and conventions. In some of the 
Southern states they may fix the qualifications for voters in the primary 
elections — a very important power, since the primary is really the election 
in a number of these solidly Democratic states. In all the states the com- 
mittees may fill vacancies caused by the death or withdrawal of candidates 

12 The work of the national committee will be more fully discussed in the chapters 
on “Nominations’* and 
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for state office. It is, of course, in connection with the state campaigns that 
the committee, its operations directed by a chairman, makes its most deter- 
mined efforts. It heals factional quarrels, determines the tactics to be fol- 
lowed, after consultation with the leading candidates, raises and spends 
money, sends out speakers, distributes “literature,” and what not. The 
national committee has considerable influence over the state organizations 
at all times, but especially in presidential years. Co-operation betw^een the 
tw^o organizations is mutually advantageous; for success or failure in one 
unit nearly always vitally affects the other. The state committee attempts 
to secure co-operation among other party committees, such as the district 
and county committees; but unless the state has a very definitely recog- 
nized party leader, the relations of the various committees are not likely 
to be entirely harmonious. 

Local committees. There are a number of local committees, varying 
considerably in the states; but those commonly found are county, city, 
ward, towm, and precinct committees. They are chosen by the voters in 
many jurisdictions; but in others they are chosen by conventions or they 
are appointed by individual party workers of higher rank. It has just 
been explained that the state committees usually have no very definite con- 
trol over the local committees, and it is generally true that the higher local 
committees have little authority over the low^er ones. The local organiza- 
tions promote the interests of their party in the various local areas by call- 
ing conventions, conducting primaries, distributing patronage, and look- 
ing after the needs of the voters in a more direct manner than is possible 
for the national and state committees. Some urban organizations, of 
which Tammany Hall is the best illustration, have sufficient discipline and 
power to control at times the state party organization. 

The precinct committeeman. The strength of organization is deter- 
mined in a large measure by the structure and activities of their smallest 
units; for these units alone are able to reach every individual directly. 
The smallest political unit is the precinct, of which there are approxi- 
mately 125,000. Each of the great parties has an organization in practically 
every precinct, and the minor parties are active in many of them. The 
head of the precinct organization is the precinct committeeman (fre- 
quently called “captain” or “leader”), with whom is often associated a 
woman. Other workers may assist, who, according to Merriam and Gos- 
nell, bring the number of active local partisans above the million mark 
around election time.^® The precinct committeeman works 365 days in 
the year. He helps newcomers to get settled in the neighborhood; be- 
friends the poor; “sees” police officers and judges on behalf of those who 
have been careless about law observance; finds jobs for those who want 
them; secures innumerable favors from the government for practically 
every class in his precinct; looks after the naturalization of foreigners; 

18 Op , cit , p. 146, 
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keeps after voters until they register; and delivers the votes to the “organi- 
zation" in the primaries and to the party at the regular elections. It is 
obvious that the last-mentioned function is his most important one and 
that his other activities are incidental to it. If he fails in this, he fails as 
committeeman and his place is taken by another. If he succeeds notably, 
his “organization" is pretty sure to advance him. Mr. Farley's estimate 
that Roosevelt would carry every state except Maine and Vermont in 1956 
was more than just a lucky guess. He had reports every day based upon 
the reports of tens of thousands of precinct workers. 

Plunkitfs start. Many a man has started in politics through small be- 
ginnings in his precinct. “I set out when I cast my first vote to win fame 
and money in New York city politics," said Plunkitt of Tammany Hall. 
“Did I offer my services to the district leader as a stump speaker? Not 
much. The woods are always full of speakers. Did I get up a book on 
municipal government and show it to the leader? I wasn’t such a fool. 
What I did was to get some marketable goods before goin’ to the leader. 
What do I mean by marketable goods? Let me tell you: I had a cousin, 
a young man who didn’t take any particular interest in politics. I went 
to him and said: ‘Tommy, I’m goin’ to be a politician, and I want to get 
a followin’; can I count on you?’ He said: ‘Sure, George.’ . . . That was 
beginnin’ business in a small way, wasn’t it? But that is the only way to 
become a real lastin’ statesman. I soon branched out. Two young men 
in the flat next to mine were school friends. . . . They agreed to stand by 
me. Then I had a followin’ of three voters and I began to get a bit chesty. 
Whenever I dropped into district headquarters, everybody shook hands 
with me, and the leader one day honored me by lightin’ a match for my 
cigar. And so it went on like a snowball rollin’ down hill. . . . Before 
long I had sixty men back of me . . . and so on up and up until I became 
a statesman," concluded the self-styled “honest grafter." 

IV. PARTY LEADERSHIP 

Although a great deal of leadership is furnished by the various commit- 
tees and committeemen discussed in the preceding section, these by no 
means represent the whole directing force of the party. Presidents, gover- 
nors, congressmen, local officeholders of almost every conceivable type, and 
those who have no office and no place on a party committee are potent 
factors in shaping the policies, conducting the campaigns, and fixing the 
destiny of the party. 

Leadership of the President. By virtue of his position, the President is 

w. L. Riordon, Plunkitt of Tammany Hall (1905), pp. 14-17- courtesy of Double- 
day, Doran and Company, Inc. 

IS Brooks, op. cit., Ch. IX; Merriam and Gosnell, op. cit., pp. 153-184; W. B. Munro, 
Personality in Politics (1934); Sait, op. ciU^ Chs. XIV-XVIL 
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usually the leader of his party. Of course the degree to which the Presi- 
dent may control his party varies in accordance with such factors as his 
inclination and capacity for leadership, the number of other national and 
state party leaders, and the extent to which his party is in control of the 
legislative branch of the government. In any case, the President is a 
power in the party on account of the prestige of his position as Chief Ex- 
ecutive. He is the leader of the nation as well as the leader of his party. 
An open repudiation of the President invites defeat for the party in a 
national election, and is quite likely to jeopardize party success in state 
and local campaigns. Local candidates of the President’s party make 
every effort to secure his good wishes and to spread the word around that 
they are endorsed by the nation’s Chief. Mayor Carter H. Harrison I, an 
able executive and probably the most astute politician who has ever been 
mayor of Chicago, was simply illustrating his political wisdom when, upon 
his nomination for his fourth term as mayor, he asked President Cleveland 
to wire him his congratulations.^® 

Leadership comes to the President also through his wide appointing 
power. Congressmen frequently find that they must follow the Presi- 
dent, or allow their friends and supporters to go without jobs which are 
within the gift of the Great Chief. Likewise, state and local party or- 
ganizations are very chary of incurring the President’s displeasure because 
appointment to federal office is a reward for which many a party worker 
aspires. 

Again, presidential leadership is evidenced in the presentation of issues. 
The President’s position as head of the nation and the almost unlimited 
publicity he receives, enable him not only to appeal directly to the rank 
and file of his party but to the whole people. A wise President can deter- 
mine a number of issues for his party dnd practically force the other party 
to meet him on these issues. If he has followed a constructive program 
in office, he and his party will reap the reward for this in securing the 
votes of many independents in the next election. It is obvious that the 
party with the President has a big advantage in leadership. Leadership 
in the opposition party is usually uncertain and divided. A defeated 
presidential candidate usually retains only a nominal leadership during 
the ensuing four years. Said Henry Watterson of Cleveland, after his de- 
feat in 1888: He ‘‘reminds one of a stone thrown into a river. There is a 
‘plunk,’ a splash, and then silence.” Of course Cleveland “came back” 
in 189s. We should add also that Bryan, in spite of his three defeats, was 
a power in the Democratic party for a generation, and that Smith retained 
a large following for several years after his defeat in 1958. 

Leadership of other officeholders. Elective officers other than the Presi- 
dent frequently stand high in party councils. Members of either House 

16 C. O. Johnson, Carter H. Harrison I: Political Leader (1928), p. 154. 

17 Quoted in Sait, op. cit., p. 379. 
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of Congress furnish a large part of the leadership for the party out of 
power, and the President must usually share leadership with members of 
his party who hold seats in Congress. On occasion, representatives and 
senators of the President’s party have transferred the center of activity from 
the White House to the Capitol. The House of Representatives has con- 
tained such leaders as Blaine, Garfield, McKinley, Reed, and Clark. The 
Senate list is much longer, and we mention only Sherman, Depew, Allison, 
Johnson, Underwood, and Borah. Governors are frequently leaders in 
the states; but the brevity of their terms (usually two years), the law or 
custom in a number of states against re-eligibility, and their detachment 
from national affairs, all tend to lessen their opportunities for leadership. 
A United States senator is under none of these handicaps. Consequently, 
one of the familiar sights in American politics is a senator leading or boss- 
ing the party in his state. Yet the position of governor is one with excel- 
lent political opportunity, for a number of governors have become Presi- 
dent and many have become senators. Various other officeholders, state 
and local, through perfecting combinations, aggressive leadership, or effi- 
cient discharge of duties, may become important factors in directing the 
party in their own or wider areas. The greater number of our state and 
national leaders have had their start in these minor offices. The local 
units are to a considerable extent the proving ground for those who have 
higher political aspirations.^® 

Unofficial leadership. Party control is by no means the exclusive pos- 
session of those who hold official positions in the party or public office. 
Bryan, holding no office of any kind, was the leading spirit in the Demo- 
cratic party during the greater part of the period from 1896 to 191^. In 
office or out, many of our public men wield an important influence. Great 
journalists, leaders in commerce and industry, indeed, men from practi- 
cally every calling, are numbered among those who shape party policy and 
interpret it to their own circle or to the people as a whole.^® 

The boss. Some leaders who dominate the party in a state, county, or 
city, and who are considered not overly scrupulous in their methods, are 
called bosses. It is not easy, perhaps impossible, to distinguish between 
a boss and a leader; for the boss is simply a type of leader, and a great deal 
of his technique is similar to that of the leader. Bosses are supposed to 
rule by secret and corrupt means; to employ violence and trickery; to strive 
for power for its own sake or for financial profit; and to make no moral 
or intellectual appeal to the voters.^o But there are bosses and bosses. 
Some are certainly not personally corrupt or violent; others on occasion 
make a moral or intellectual appeal. Many of them may ‘*work for their 
own pockets all the time”; but others hold the place because they enjoy the 

18 Merriam and Gosnell, op, cit,, pp. 156 ff. 

i» pp. 161-162. 

20 Summary of Roosevelt’s- and Stanwood’s observations in Sait, op. cit., pp. 415-416. 
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eminence of their position — love to *'see themselves pass by.” Yet it is 
fair to say that some leaders have several of the unethical characteristics 
mentioned above and that the term “boss” as used in common parlance 
may be appropriately applied to them. A number of explanations have 
been offered for the existence of the boss, of which the most significant is 
that our complicated constitutional systems, with their diffusions of power, 
their many elective officers, their provisions for short terms of office, have 
left us in great need of some more permanent central and controlling au- 
thority. The boss is such an authority. 

Examples of bosses. From a long list of bosses, let us consider a few. 
Perhaps our most notorious boss was William M. Tweed of Tammany 
Hall, described as “a chairmaker by trade, a vulgar good fellow by nature, 
a politician by circumstances, a boss by evolution, and a grafter by 
choice.” Sixty years ago, he and his “ring” robbed the city of New 
York of millions. Tweed typifies the boss to the average man, but there 
are many other types. Senator Boies Penrose, a scholar and a “highbrow,” 
was the Republican boss in Pennsylvania from 1904 to 1921. George 
Brennan, coal miner, head of a bonding company, millionaire, loved the 
“great adventure,” the “thrill,” of politics, and, seemingly for no other 
reason, ran the Democratic party in Chicago and Illinois during the eight 
years preceding his death in 1928. The glum Charles F. Murphy, who 
was in the saloon business in a big way, exercised his superb executive tal- 
ents as “leader” of Tammany Hall, and for some twenty years following 
1902 had control of New York City, during a good part of which time he 
controlled the state as well. It is reported that he said to Governor Sulzer, 
who attempted to resist his power: “You are going to be governor? Like 
hell you are.” At Murphy's behest, Sulzer, having continued to disobey 
the boss, was removed from office by impeachment. Rural communities 
and states are not, as is commonly assumed, always free from bosses or 
leaders of the boss type. North Dakota was for several years (1916-1921) 
under the rule of A. C. Townley, the skillful organizer and president of 
the Non-partisan League, an organization which received thousands of 
eighteen-dollar subscriptions from the farmers of the state. Whatever 
type the boss may be, he rules largely through his knowledge of human 
nature, his capacity as an organizer, his industry and tenacity, and through 
his power to dispense jobs and grant favors. 

Perhaps the most conspicuous example of the old municipal boss who 
still survives is Mayor Frank (“I am the law”) Hague of Jersey City. 
Until recently the undisputed boss of the Democratic party in his city and 
state, he was not much more than annoyed when the Supreme Court of the 
United States enjoined the enforcement of his ordinance which deprived 

21 S. P. Orth, The Boss and the Machine (1919), p. 70. 

22 G. Myers, History of Tammany Ball (1917 ed.), p, 368, 

23 Hague's own words. 
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the C.LO. and similar ‘‘radical’* organizations of their civil rights in Jersey 
City. The corner stone of Hague's power is his working understanding 
with industrial and financial interests, and in carrying out his part of the 
arrangement he must wage war against the C.I.O., the American Civil 
Liberties Union, and all other “radical" organizations. This gives him 
almost the unanimous support of the rank and file of “patriots" of prac- 
tically every hue save red and pink. By no means insignificant is the 
political strength he receives as a result of his success in bringing millions 
in federal funds to his county, his W.P.A. ball park, his maternity hospital, 
and his generous personal gifts to the Roman Catholic Church. But the 
man Hague is the decisive factor — his will to rule through intrigue and 
fear. 

A NEW TYPE OF BOSS. Some writers have risked making the statement 
that Hague is the last of the old municipal bosses. They say this not be- 
cause the country has grown more righteous or because its civic conscience 
has been thoroughly aroused, but rather because new forces are at work. 
They see a shift in the bases of political power.-® The long arm of the 
federal government now reaches into the cities from a number of angles. 
Not long ago Boss Pendergast of Kansas City was sent to the penitentiary 
for evading his federal income tax, a crime which has led to the downfall 
of a number of political crooks and private gangsters during the last dec- 
ade. In recent years Tammany Hall has been far from the seat of power 
in New York City. The eclipse of Tammany may be attributed to a 
number of factors, but the growth of organized labor accompanied by an 
increase in its political pow’er was not an insignificant factor. Further- 
more, since 1 933 relief has been largely in the hands of the federal govern- 
ment with the result that the petty charities through which Tammany 
endeared itself to the poor have lost much of their political value. 

It may be premature to hold obsequies for the old municipal boss who 
ruled his city and sometimes his state through a careful cultivation of the 
friendship of all racial and religious groups, granting favors to business 
men in return for substantial contributions, and keeping the poor in line 
with Christmas baskets, sacks of coal, clam bakes, and marshmallow roasts; 
but it is doubtful if there is prematurity in the warning that new forces 
are developing a new type of boss, the boss w'ho makes his appeal to old 
age pension organizations and other groups in quest of security. We may 
have to give our attention in the future to the demagogue-boss who comes 
forward as a “friend of the people" and promises “ham and eggs to all,” or 
who would “share the wealth," and make “every man a king." The long- 
ing for security in an unstable world plays right into the hands of such a 

34 In 1941 Hague’s iron grip on New Jersey was weakened somewhat by Governor 
Charles Edison who was able to put through a legislative program despite Hague’s 
strenuous opposition. In 1943 he received a further setback through the defeat of his 
candidate for governor. 

35 Pendleton Herring, The Politics of Democracy (1940), pp. 138-J39. 
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demagogue. To him people who had lost hope in other countries, en- 
couraged by special interests, have surrendered their liberties and their 
right to think. The boss is the dictator in a totalitarian country. The 
late Senator and “Kingfish” Huey Long had many of the characteristics of 
such a boss. He had the brains, the will, the gift of oratory, the dramatic 
quality, and the ruthlessness of a dictator, and like all “good” dictators he 
constructed roads and erected magnificent public buildings for the people 
to enjoy. It is possible, however, that he had too much of a sense of hu- 
mor for a dictator and that he was too wise to be able to convince himself 
that he had a divine mission to perform. 

Concluding the section on leadership, we must observe that, despite the 
many sources from which control of the party may arise, we not infre- 
quently look in vain for a recognized party leader. It was mentioned 
above that the party out of power usually has no national leader. In a 
number of the states neither leaders nor bosses seem to flourish, although 
they are quite likely to be found in industrial and urban states. As for 
the county, either urban or rural, it is estimated by Professor Sait that 
there is better than an even chance of the party’s being under the leader- 
ship or domination of some individual.-® It should be noted that leader- 
ship is often weakened or divided by the efforts of dissenters or reformers 
to break the power of those in control of the party unit and depose the 
leader — usually called a “boss” by the insurgents. 

V. FUNCTIONS OF THE PARTY 

Authorities on political parties list their important functions about as 
follows: (i) the formulation of public policies; (2) the selection of official 
personnel; (3) the conduct or criticism of the government; (4) political 
education; (5) intermediation between the individual and his government; 
(6) the performance (in cities) of a type of social service; (7) the unification 
of the departments of government; and (8) the unification of the nation. 

1. Formulates policies. Parties have their origin in principles and 
issues, and the party which does not add new ones to its program cannot 
hope to survive. Although the party’s interest in the formulation of poli- 
cies may be motivated primarily by the earnest desire for victory at the 
polls, it nevertheless performs a genuine public service in sifting the issues 
and presenting them to the people. For fear of the political consequences, 
parties have neglected important issues, such as. woman’s suffrage and 
Prohibition, and for the same reason they have spoken in uncertain lan- 
guage upon other public questions; but at times they have made clear 
declarations of policy, as the two leading parties did in 1896 when they 
stated opposite convictions on the money question, and again in 1920 when 

26 Sait, dt, p. 412. 

27 Merriam and Gosnell, op, dt,, Ch. XIX; Bruce, op, dt,, Ch. II. 
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they differed on the League of Nations. Parties are most actively engaged 
in forming policies in the months preceding elections, but the process goes 
on in an abated form and less dramatically around the council tables of 
their leaders during the relatively quiet periods between elections. Let 
no one assume that parties present all the issues. It was just noted that 
parties are afraid to make issues of some questions; others they may take 
up half-heartedly; a few may escape their notice. Furthermore, since 
parties are national in character, they do not function actively in forming 
state policies and they are even less active in forming local policies. Many 
issues are consequently presented by other organizations, such as the Anti- 
Saloon League, the Civil Service Reform League, the American Protective 
Tariff League, labor and veterans’ organizations, and others. 

a. Selects official personnel. The chief interest of the party is in secur- 
ing the election or appointment of its men to public office. Where two or 
three organization men are gathered together, especially if an election is 
in the offing, the conversation is likely to come to the question of available 
candidates for various elective offices. In official party councils, no other 
matters are considered with as much care. An individual is proposed as a 
candidate for a particular office. Immediately such questions as the fol- 
lowing arise: Can he carry the Negro vote? Will he support the organi- 
zation, or will he be too independent? How does he stand on public utili- 
ties? Possibly it will seem advisable to endorse him for the nomination, 
or it may be thought best to name him for a less conspicuous office, or he 
may be dropped from consideration for any elective post. In like manner, 
the party leaders are much concerned over filling the appointive offices. 
In some cases, elected officers who are supposed to make the appointments 
practically abdicate and allow the “organization” to name them; seldom, 
indeed, do the legal appointing authorities show decided independence 
in making appointments. We should add that where the merit system 
is in operation the influence of party in making appointments is limited, 
and that such influence is likewise limited in many local areas whose gov- 
ernments operate to some extent on the nonpartisan basis. 

3. Conducts and criticizes the government. In general, it may be said 
that the majority party conducts the government. We should bear in 
mind, however, that many public matters are nonpartisan or bipartisan in 
character; that party plays a diminishing part in government as we proceed 
from the nation to the state and local government; and that even in the 
national government the President and a majority of the Senate and the 
House of Representatives are not of the same party much more than half 
the time. Yet the party with the majority of the offices of a government is 
primarily responsible for the conduct of that government, while the other 
party is primarily the critic of the party in power. The former “points 
with pride” to its achievements in office and asks to be retained in office 
on its accomplishments; the latter “views with alarm’* the alleged sub- 
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servience of its office-holding rival to this or that, its “saturnalia of cor- 
ruption/’ and all the rest. There is a lot of sham to the claims and coun- 
terclaims, charges and countercharges of the parties; but the fact remains 
that one party does carry out many of the important functions of govern- 
ment, while the other supplies the almost equally important public service 
of careful and constant scrutiny of its rival’s stewardship. Criticism of 
the government is, of course, not the exclusive privilege of the party out of 
power; various organizations and individuals frequently make loud and 
well-founded complaints, and sometimes there is an outcry against both 
parties. 

4. Contributes to political education. The schools, the press, the 
forum, and other agencies contribute very substantially to the cause of 
political education; but the political party is the most inclusive, continu- 
ous, and probably the most effective institution in arousing and holding 
the interest of the people in public affairs. To be sure, much of the ma- 
terial released by the party is not of any great value in advancing a desir- 
able type of political wisdom. The party, or influential members of it, 
may appeal to the religious sentiment, class prejudice, or race hatred of a 
group — types of appeal which are clearly pernicious. But, on the other 
hand, honest and courageous leaders, of whom we have a goodly number 
despite the sweeping declarations of cynics to the contrary, have a power- 
ful influence in inspiring, elevating, and educating the votqt'. Who can 
calculate the effect of the addresses and public conduct of such men as 
Wilson, Hughes, Hoover, Smith, and the second Roosevelt, five of our 
ablest leaders I Men of this type have the nation for their audience and 
following; while the artifices of the demagogue, however clever, are seldom 
effective beyond his local community, although they may give him national 
and even international notoriety. 

5. Serves as intermediary between the citizens and the government. 
Governments are somewhat impersonal; perhaps a little cold and unsym- 
pathetic. Furthermore, their intricacies are beyond the ken of the great 
majority. The honest and the dishonest, the worthy and the unworthy, 
the rich and the poor, frequently feel the need of a mediator in their rela- 
tions with the government of the nation, state, or city. If an oil baron 
wants a valuable government lease, if a manufacturer thinks his establish- 
ment is assessed too high, if a widow has a claim against the government, 
if a millionaire’s son is in difficulties for reckless driving, if a pushcart 
peddler is being annoyed by police, the individuals concerned are likely 
to seek an interview with a man who has standing with the party in power 
and, hence, influence with the government. In the days when William 
M. Tweed held New York City in the palm of his hand. Judge Barnard 
asked a candidate for admission to the bar how he would proceed if he had 
a claim of $50,000 against the city. “Fd see Bill Tweed,” replied the can- 
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didate, who understood fully the process we are here discussing.^^ It is 
obvious that party men acting as go-betweens and buffers may be honestly 
performing a worthy service, or they may be aiding and abetting unscrupu- 
lous persons and out-and-out crooks. At any rate, they perform a service 
which is well-nigh indispensable, governments and human nature being 
what they are. 

6. Dispenses social service. Not only does the party organization serve 
as an intermediary between the citizen and his government, but it performs 
many direct social services. This is especially true of municipal party 
organizations. Party workers visit and send doctors to the sick, secure 
employment for those who want work, provide temporary shelter for poor 
families who have been burned out, promote athletics in their neighbor- 
hood, give picnics, establish clubs, and in various other ways meet the 
social needs of the rank and file of citizens. It is to be observed, however, 
that government agencies for employment, social security, and relief are 
now performing a number of the services which in the days of “rugged 
individualism” were assumed by political organizations and private char- 
ity. Yet the city party worker may still find useful the methods of George 
Washington Plunkitt. Some forty years ago he listed a typical day’s activi- 
ties as follows: furnished bail for a saloon keeper who had been arrested 
for violating the excise law; secured the discharge of four of six “drunks” 
by a timely word with the judge, and paid the fines for the others; arranged 
for temporary quarters for several families who had been burned out; paid 
the rent of a poor family and gave them a dollar for food; spent nearly 
three hours in finding jobs for four men, but succeeded in each case; at- 
tended the funeral of an Italian and hurried back to appear at the funeral 
of a Jewish constituent; presided over a meeting of district captains who 
reported on voters who were in need or in trouble; went to a church fair 
— took chances on everything, bought ice cream for the girls, and took 
their fathers out for liquid refreshments at the corner; bought tickets for a 
baseball game between two teams in the district; spent ten dollars on tick- 
ets for a church excursion; graced a wedding reception with his presence, 
having previously sent a handvsome present to the bride.-® 

7. Helps unify the government. In addition to the more or less direct 
functions which we have mentioned, the party may be said to perform 
certain incidental functions. The party is a unifying agency in the gov- 
ernment.®® It partially breaks down the somewhat artificial “separation 
of powers,” and to some extent gives a uniform program and concerted 
action to the executive and legislative branches. This process is most 
obvious when an executive endowed with qualities of leadership secures 

28 Sait, op. cit., p. 429. 

29 New York Times, November 23, 1924, sec. 9, p. 3. 

Bruce, op. di., pp. 39-41, 
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the enactment o£ a constructive program by legislative bodies in which 
his party has majority membership. Doubtless, a Cabinet member was 
thinking wishfully of the unifying power and the smooth driving force of 
a properly functioning party when he said that he (a Republican) “would 
rather be in hell without a fan than Secretary of the Interior with a Demo- 
cratic House of Representatives.” 

8. Operates as a nationalizing agency. “This great and glorious coun- 
try was built up by political parties,” declared the irrepressible Plunkitt in 
his “sillygism” on patronage.®^ We must, of course, modify this state- 
ment; but it may certainly be said that parties, along with such agencies 
as wars, improved communications, schools, and churches, have made us 
a nation.32 Parties have lessened the disintegrating force of sectionalism. 
They have made national appeals from the beginning; even the Jefferson- 
ian Democrats, preaching the gospel of states’ rights, perforce addressed 
their message to the entire country. As parties have developed their his- 
tories and traditions, sentiment for them has increased. The average citi- 
zen has a love for his party somewhat akin to his love for his country; his 
loyalty to his party is a close second to his patriotism. It is not surprising, 
therefore, that party faith usually brings about a measure of harmony 
between sections of the country which have quite dissimilar economic and 
social interests. The farmer of the West may at least co-operate with the 
industrialist of the East in securing the election of Republicans to office, 
and the courtly Southerner will found his Democratic hopes on an alliance 
with a lowly urbanite of New York or Boston. The unifying tendency of 
parties, with their members and organizations in practically every com- 
munity, would seem to be almost axiomatic. It is very significant that, 
in the years preceding the Civil War, the party ties remained unbroken 
until some time after several of the Protestant churches had split into 
Northern and Southern branches: and it is equally noteworthy that parties 
were among the first institutions to be renationalized at the conclusion of 
the struggle.^^ We should not attribute any particular virtue to the party 
for its national scope; for party expediency necessitates an appeal to the 
whole people. 

VI. PRESSURE GROUPS AND PROPAGANDA 

However significant the party’s function in conducting the government 
may be, there are many other organizations or groups which participate in 

SI Quoted in Sait, op. cit., p. 450. 

82 Merriam and Gosnell, op. cit., pp. 431-433; Bnice, op. cit., pp. 49 ff. 

S8 We should note, however, that the Civil War and the Reconstruction policy of the 
Republican party long prevented that group from gaining a substantial foothold in the 
South. 
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the governing process. Every unit of government (the judiciary to a lesser 
extent than the others) and the party itself is subject to constant request, 
entreaty, and threat from the very widest variety of interested groups, each 
seeking to make its own particular program or issue a government policy. 
Our total of laws and the degree of law enforcement we enjoy are largely 
the result of these conflicting pressures. The laws of physics are not the 
laws of politics in any strict sense, but an analogy is suggestive. If north 
and east exert equal pressure on a light object, it will move southwest. If 
east and west exert equal pressures, there is no movement, but a new 
pressure from the north will send the object south. Regardless of the 
number and direction of the pulls and pressures, the mathematical physi- 
cist can calculate to an exact degree the direction the object will move. 
We have the pulls and pressures in politics as in physics, but they are eco- 
nomic and social forces, not physical forces. We can see many of them at 
work, but we have not yet found a means of measuring them with scientific 
exactitude. Our task is doubly difiicult because the objects upon which 
these social forces play have ambitions, prejudices, consciences, and all the 
other attributes of man. Yet as we congratulate the physicist upon the 
simplicity of his problem, we must seek to solve our own. Recent litera- 
ture on the subject indicates that the psychologist and the political scientist 
are in quest of a solution. 

Who applies the pressure. There are hundreds of groups, pushing, 
shoving, pressing, pulling, hauling, milling, and mauling in a grand 
scramble to control the government. No enumeration of them would be 
complete, nor is a listing necessary. A rough classification of them, based 
upon their objectives, with a few examples of each class will serve our 
purpose. At the top of the list we might place good government associa- 
tions. Municipal voters’ leagues have sought to improve the quality of 
city government, approaching the problem primarily from the angle of 
personnel, giving their endorsement to candidates of competence and 
integrity and seeking to accomplish the defeat of those lacking these quali- 
ties. Other organizations have sought to establish and improve the merit 
system in government. Of these organizations, the National Civil Service 
Reform League takes the highest rank, numbering among its past leaders 
George William Curtis, Theodore Roosevelt, and Woodrow Wilson, and 
among its achievements a large part of the credit for the progress of the 
merit system. There are organized groups to prevent war, such as the 
National Council for the Prevention of War; and there are groups which 
champion large armaments, such as the Navy League. The country has ' 
experienced the force of various organizations which concern themselves 

Propaganda (1935); E. P- Herring, Group Representation before Congress (1929); Key, 
op. cit, Chs. II-VIII; Logan, Ed., The American Political Scene, Ch. VI, by H. L. Childs 
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Tariff (1935). See Ch. 14, sec. vi, this work, on the lobby. 
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with the personal habits of citizens, the Anti-Saloon League easily winning 
chief recognition in this field. Not numerous as individuals, but power- 
ful because of their array of talent, capitalists exert their pressures through 
the American Bankers Association, the Chamber of Commerce of the 
United States, and similar organizations. The Liberty League was such 
an organization, but its purpose was too obvious and its connection with 
great wealth too close to make it politically effective. Labor meets capital 
through the American Federation of Labor, John L. Lewis’ Committee for 
Industrial Organization, and some independent unions. It may be that 
we shall see a labor party some day, but, except in 1924, organized labor 
has been content to support Democratic candidates for the presidency. 
The farmers have had numerous pressure organizations — the Grange, the 
Farmers’ Alliance, and others. The American Farm Bureau Federation 
is the most powerful of the farm organizations at the present time.®® 
Former soldiers can make very effective demonstrations of strength through 
such organizations as the American Legion and the Veterans of Foreign 
Wars. Civil service employees seek to make secure their tenure of office 
and to improve the conditions of their employment through the National 
Federation of Post-Office Clerks, the National Federation of Federal Em- 
ployees and similar organizations, national, state, and local. In short, 
every group tvdiich has an objective which may be obtained in whole or 
in part through governmental action has an organization through which 
that action is sought. 

Where the pressure is applied. Interested groups seek not only to con- 
trol every unit of government, but also to bring under their influence 
the political parties and the party nominees for public office. Each pres- 
sure group, with varying degrees of energy and success, presents its pro- 
gram to political conventions, and makes every possible effort to bring 
about the nomination of candidates favorable to its cause. This activity 
is particularly noticeable at a national convention, and it is publicized 
in the great metropolitan dailies, but it goes on with equal intensity in 
policy-forming and nominating activities in small towns. During the elec- 
tion campaigns these groups busily occupy themselves with the task of 
keeping their candidates '"right” on the issues and furnishing campaign 
support, often financial as well as oratorical and printed, to candidates 
tvho make the requisite promises. A powerful pressure group is often able 
to force candidates of both the leading parties to make a declaration fa- 
vorable to its cause. This was a notable achievement of the Anti-Saloon 
League in state and congressional elections from about 1916 to 1930. 

The organized group knows all about the “separation of powers” in our 
governmental structure, but there is no such separation of powers in the 
group’s own organization. It works as a unit upon whatever organ or 

85 In January, 1943, it; seems that this organization may be the most powerful of all 
pressure groups. No other group appears to have so much influence on Capitol Hill.^ 
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organs of the government it must influence in order to effectuate the group 
policy. It presses Congress, a state legislature, or a city council for legis- 
lation (Chapter 14, section VI), and it follows the statute or ordinance to 
the administrative departments and commissions charged with the duty of 
law enforcement. Of course, an organization often fights against the 
enactment of one law as assiduously as it champions the enactment of 
another, and it might endeavor to obstruct the operation of one law with 
an ingenuity equalled only by its zeal in urging the enforcement of an- 
other. Much of the time of the typical congressman is spent at the behest 
of groups and individuals, in urging administrative officers from the 
President down to “go easy'* on enforcing some laws, to enforce others 
vigorously, to speed up the operation of some laws, to defer the date for 
others, to make exceptions in enforcement in certain cases, and so on. 
Here we see the congressman acting before an administrative department, 
unwittingly perhaps, in the capacity of agent for a pressure group. 

The judicial arm of the government is not as much subject to pressure 
as the legislative and administrative departments, but there have been 
some notable controversies over the selection of judges. Many “right- 
thinking"' people and organizations opposed (1916) the confirmation of 
Louis D. Brandeis as Associate Justice of the Supreme Court and almost 
succeeded in preventing it. Negro and labor organizations did prevent 
(1930) the confirmation of John J. Parker as Associate Justice. It may be 
that there are subtle group pressures exerted upon courts. One group 
may praise them as the bulwarks of our liberties, thereby indirectly thank- 
ing the judicial tribunals for having declared some “radical" legislation 
unconstitutional, and at the same time expressing the hope that they will 
strike down other and similar legislation. If that is a form of pressure, 
other groups exert it in like manner praising “liberal" judges who have 
broad social viewpoints and who write vigorous dissenting opinions. 

But, after all, influencing the government is neither the beginning nor 
the end of the activities of the pressure groups. The government will not 
move far unless the public supports it. The thing for a pressure group 
to do, then, is to win the support of the public to its cause. The “public 
be damned" may still be the basis upon which some concerns act as they 
exploit that public, but every effort is made to conciliate the public, to 
“educate" it, to make tlie dose more palatable. Winning the public to 
this or that view of a business, a movement, or a cause is a function which 
yields handsome salaries to some of the best brains of the country. Legis- 
lative lobbying has been present in the American system of government 
since 1789, and it still goes on, but since the First World War the control of 
the minds of the masses has been given great emphasis. 

How the pressure is applied. A few concrete cases will give us the best 
indication of the methods by which interested groups seek to win a favor- 
able public and control government action. In the days preceding the 
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repeal of Prohibition, a leader of the Anti-Saloon League proposed this 
program for the Drys: Educate by sermons, lectures, dinners, dramatic 
debates, pageants, and print — tons of it; by moving pictures, the radio, 
press publicity, and by every other method of modern agitation. Organize 
local, county, state, and national committees and conventions to support 
all officials who are faithful to Prohibition. Everywhere recruit and en- 
roll the voters; everywhere enlist and pledge the youth. Spread every- 
where such creeds and slogans as ^‘Obedience to law is liberty!’* “The 
saloon must never come back!” Finance the League’s program. The an- 
nual budget of ' $650,000 of recent years must be increased to $850,000. 
“We must have a stronger fighting front. . . . Re-elect Dry Congresses 
the next four years and a Dry President in 1932!’’ 

Here is a brief digest of a report made by a publicity expert represent- 
ing the sugar interests in their fight against a higher sugar tariff in 1929. 
He finally prevailed upon the American Exporter's and Importer's Asso- 
ciation to pass strong resolutions which were very influential in newspaper 
discussions of the tariff. He induced John Barrett to prepare a statement 
which strongly influenced the resolutions favorable to the sugar people, 
which the Foreign Trade Council adopted. He persuaded the research 
director of the Foreign Policy Association to prepare a special bulletin on 
Cuba and the sugar tariff. It was at the sugar expert’s suggestion that 
the Chamber of Commerce of the State of New York gave a special lunch- 
eon in honor of Cuban Independence Day, and by reference to his brief 
that it passed a resolution against the sugar tariff. Eventually he reached 
the American Federation of Labor, presenting to it material relative to 
child labor in the beet fields in the United States, material which prompted 
Mr. William Green to write a strong letter to Representative Frear. He 
induced a representative of I'inie to make a trip to Cuba and arranged 
for his reception. He managed to have audience with four of the prin- 
cipal executive officers of the Federal Council of Churches and interested 
them in his project of abolishing child labor in the American beet fields 
by securing the importation of sugar free of duty. When the House of 
Representatives fixed the sugar duty at 2.40 he distributed to 1,200 news- 
papers a Consumer Story “showing exactly how much the citizens of the 
town in which the paper is published would have to pay merely for the 
privilege of buying sugar.” He arranged for Governor Smith “to come 
out at the proper time with a statement saying that the American people 
will not knowingly tax themselves further to increase the exploitation of 
child labor in the beet fields. . . . This plan is highly confidential.” He 
reported that Senator Capper had been sounded out and that suitable 
articles were being prepared for his farm papers.®^ Notice how much of 
the activity of this publicity agent was directed at the public and how little 
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of it was aimed directly at Congress, the tariff-making authority. This is 
the method of the twentieth century lobby, the lobby of propaganda — to 
persuade the public to bring influence to bear upon the government. No- 
tice also how skillfully he used other organizations and pressure groups to 
promote the purpose of his own special sugar group. 

Of the many handy illustrations of the specific application of pressure, 
we select two. When the Muscle Shoals question was before Congress in 
1920, every member of the House of Representatives received a letter on 
the same day, the sort of letter that causes the more timid congressman 
to have cold chills and the best of them to think twice. It -read: 

“All competent and impartial inquirers have agreed that the Muscle 
Shoals project would result in greatly increased nitrate supplies and ma- 
terially decrease costs. Hence the farmer as well as the consumer is in- 
tensely interested. 

“It is evident to the farmer that the Muscle Shoals appropriation yes- 
terday was defeated through the influence of large corporations who have 
a selfish interest in maintaining fertilizer costs. 

“The American Farm Bureau Federation has a paid-up membership ex- 
ceeding 1,500,000 active farmers. These farmers expect us to keep them 
informed on legislative matters. 

“We regret that the vote yesterday was not one of record. In order that 
we may do justice both to Representatives in Congress and to our mem- 
bership, will you kindly notify our Washington Representative Mr. Gray 
Silver, 1411 Pennsylvania Avenue — ^whether you voted for or against this 
proposition.*' The letter was signed by the president of the Farm Bu- 
reau.^® 

“O God . . . thy enemies have made a noise," prayed Father Charles 
E. Coughlin, reciting over the radio the 83rd Psalm, with his interpola- 
tions, the night before the Senate took its vote on American membership 
in the World Court, in February, 1935. “They have said: Come and let 
us destroy them, so that they may not be a nation, and let the name of 
Israel (America) be remembered no more. For they have contrived with 
one consent: they have made a covenant (League of Nations) against thee." 
The Father urged his countless hearers to wire their Senators to vote 
against the Court. They wired with a vengeance. Fifty extra telegraph 
clerks had to be hired to receive the messages. The vote was taken; it 
stood 52 for and 36 against, seven votes short of the required two-thirds 
majority.^® To be sure, there is no proof that the deluge of telegrams 
defeated the Court, but many competent observers in Washington believe 
that it did. 

The press and propaganda. If the modern pressures are exerted on 
the masses as much as or more than upon governing authority, it is per- 

S8 O. M. Kile, The American Farm Bureau Movement (1921), p* 173* 
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tinent to mention the chief vehicles which convey the pressure to the pub- 
lic. Those vehicles are the newspapers and the radio. Newspapers are 
indispensable to the operation of a democracy; they give the news by which 
a people judge governmental policies. But they give both more and less 
than the news, and public conduct may be influenced by the omission of 
news and the coloring of news as well as by “pure'" news. Of course, there 
is practically no such thing as news that does not contain some distor- 
tions, some bias. The reporter himself will have his peculiarity as an 
observer, his set of attitudes. He may seek out the sensational rather 
than the basic forces behind men and events. His story may be revised 
by a ''re-write” man and pass through the hands of an editor. As finally 
printed it must conform to the policy of the newspaper, and even the 
greatest of our dailies have some very definite policies which may be de- 
tected in their news columns. Try as they may, the publishers of papers 
which print all the news "that’s fit to print” do not thoroughly succeed 
in giving "simple new^s.” The account of an event is bound to be shaped 
somewhat by every person who has anything to do with placing the story 
in the paper. Faults in physical perception, emotional responses, the 
hurry of getting news published, the desire to make a good story, and in- 
numerable other influences will shade and color the news published by 
the most respectable press. When we come to consider newspapers other 
than the most respectable, there is hardly a pretense that the news is not 
distorted. The race to increase circulation, to secure and hold advertisers 
(the profit of the newspaper comes from this source), and the lust for 
power, political or otheiwise, result in the grossest distortions of the news, 
sometimes in the total elimination of significant news items. Everyone 
understands that the editorial columns of a newspaper are given over to 
propaganda, much of it noble in motive, but not everyone realizes that 
there is much propaganda in the news columns as well. This propaganda 
in the news is largely unintentional with the more ethical papers, while 
with other papers, particularly with the "yellow” press, it is intentional. 
Yet in all fairness, it must be said that the American press comes as near 
giving unbiased news as the press of any other country in the world. 

The influence of the press cannot be accurately estimated, although it 
is agreed on all sides that it is prodigious. The "yellow” press played a 
large part in bringing on the Spanish-American War and the press in the 
Allied Countries, not always scorning lies, shares a major part of the credit 
for keeping up the morale of the peoples of those countries during the First 
World War. Some reforms have been engineered largely by the press and 
some signal failures of the press to achieve attempted reforms must be 
recorded. In political campaigns the press may exercise its minimum in- 
fluence. Time and time again city organizations have won elections in 
the face of practically unanimous press opposition. Without a doubt a 
factor, the press is certainly not a decisive factor in determining a national 



Political Parties 171 

election. At times we are tempted to think the political influence of the 
press is tremendous, but that is when the press happens to be on the polith 
cal bandwagon, as in 1924. The influence of the press in 1936, when at 
least two thirds of it opposed Roosevelt, seemed to reach an all time low. 
Intense partisanism pleases only the intense partisan. It would seem logi- 
cal to assume that it irritates the very persons who must be won in order 
to insure success, namely, independent voters. The man who had never 
voted a straight ticket in his life but who made up his mind to do so to 
spite his “screaming” morning paper is probably not an isolated case. 

The radio as a vehicle of propaganda. The radio as an instrument 
for creating mass impressions will outdistance, if it has not already out- 
distanced, the press. In European countries it is operated by govern- 
ments and in the countries ruled by dictators radio programs are hardly 
anything more than sustained governmental propaganda. Under private 
ownership in the United States, the radio is nevertheless subject to govern- 
mental control through a license system, and the possibility of government 
ownership is one of the reasons why American radio stations give their 
programs careful scrutiny. Communists, pacifists, and “radicals,” seldom 
have an opportunity to use the facilities of the radio. Intentionally or 
unintentionally the radio champions the status quo. Broadcasting com- 
panies will turn down programs which would yield them large revenues 
if the material to be broadcast is offensive to large groups or is of such a 
nature as to disturb conventional attitudes. In political campaigns an 
effort seems to be made to give all parties, within the limits of their 
budgets, opportunities to present their programs and candidates. But 
even in campaigns the radio corporations exercise an anxious care. Thus, 
when Senator Arthur H. Vandenberg, in the campaign of 1936, started a 
radio “debate” with President Roosevelt by an ingenious arrangement in 
which he had reproduced the voice of the President from his previous 
speeches, the broadcasting system took him off the air. 

The possibilities of the use of radio by the government is well illustrated 
by the success with which President Roosevelt has resorted to it since 1933. 
“The Nation will recall with kind memory that momentous night [in 
March, 1933] when the President sat in his study and first told a listening 
public over the radio what he proposed to do in aiding to solve the prob- 
lems of a troubled nation,” said General Hugh Johnson. “You will like- 
wise recall,” he continued, “the news of the speed of Congress in passing 
bills that carried out the President’s program and how the stories of these 
events were disseminated through the radio and public press.” And 
who does not recall the monumental campaign the General put on over 
the radio and through the press for his own organization — the National 
Recovery Administration! And we know something of the extent and 
intensity to which the warring nations employ the radio. 

40 Quoted in Rosen, op, cit., p. 160. 
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In summary, our few observations on pressure and propaganda come 
to this: (i) Pressure groups representing every variety of interest busy 
themselves in their attempts to control political parties, the public au- 
thorities, and the masses. (2) The platforms of political parties, the poli- 
cies of governments, and the attitudes of the public are to a considerable 
extent determined by the programs of '^education’' and advertising pro- 
moted by the pressure groups. (3) Without underestimating the signifi- 
cance of motion pictures, billboards, sky writing, parades, and other 
vehicles of propaganda, students of pressure activities generally agree that 
newspapers and radio are perhaps its principal vehicles. (4) Political 
parties are most assiduous in the use of propaganda, and governments 
themselves rely upon it and will probably place greater reliance upon it 
in the future. (5) Some pressure is for ‘'good’* causes and some is for “bad** 
causes, with the common man strongly inclined to place in the former 
category the ideas and movements he endorses and in the latter those he 
opposes. (6) Pressures are perhaps eternal and inevitable. Groups have 
always fought for the control of government. The coming of democracy 
has simply brought the contest into the open, made the struggle more ob- 
vious, the problem of reaching the masses having been met by new propa- 
ganda techniques which operate on a very wide scale. 
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We have learned that the most important functions of the political 
parties are those of choosing candidates for public office and conducting 
campaigns for their election. In this chapter, our chief concern will be 
with nominations, leaving thp subject of elections for the next chapter. 

I. THE NOMINATION OF CANDIDATES FOR THE PRESIDENCY ^ 

The original plan and present practice. Far and away the most impor- 
tant officer to be nominated and elected is the President. The Constitu- 
tion makes no provision for nominations for the presidency. It stipulates 
only that the President shall be chosen (elected) by electors to be named 
in each state as the legislature thereof might see fit. The Fathers of this 
Republic hoped and fully expected that the President would be chosen 
by a quiet body of well-bred electors, appointed by state legislatures, and 
far removed from the influence of the ^'madding crowd.'’ But political 
parties and the growth of democi'acy have altered their plans beyond all 
recognition. Parties brought caucuses, conventions, and primaries for 
nominating purposes; and a democratic host fifty millions strong partici- 
pates in the choice of a President and reduces the constitutional electors 
to a row of ciphers. Excepting a war, the choosing of a President is our 
most absorbing public activity. Although we take the campaign seriously, 
it is at the same time a great national sport. Enormous sums of money are 
raised to promote it; bets are made upon candidates as upon athletic 
teams or race horses; and politics is for months the talk of every circle 
from the most exclusive 'silk-stocking ' clubs down to the “Wide-xYwakes” 
or the “Dirty Dozen." There is probably no greater political contrast 
than is found in the difference between the simple constitutional provi- 
sion for the election of the President and the actual process as it has been 
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developed by political parties and democracy. Despite the Fathers' dis- 
trust of the people and the somewhat juvenile and primitive features of 
contemporary campaigns, the process of nominating and electing the 
President of the United States is one of democracy's grandest spectacles. 

A, The Rise and Fall of the Congressional Caucus 

It was observed above that the Constitution is silent on the subject of 
nomination and that its framers thought the President would be chosen 
without any formal preliminaries. But political parties were function- 
ing before the end of Washington’s administration, Now% if a party is to 
win, there must be unity. There must be an agreement to support a 
particular individual for the presidency, or the party’s electors will scatter 
their votes and give no one the majority. 

The congressional caucus, originating about 1796, was the institution 
used by both the Federalists and the Jeffersonian Republicans - for the 
purpose of agreeing upon (nominating) party candidates. The caucus 
worked very simply. All the Federalists who held seats in Congress met 
and named their candidates, and the Republicans did the same. This 
method of nomination had certain advantages over our present conven- 
tion system. (1) The caucus, composed of congressmen, was better fitted 
than ordinary voters or even state officers to pass upon the fitness of men 
for the highest office in the nation. (2) Since its members held office, the 
caucus could not escape responsibility for its choice of candidates, as the 
convention, which meets quadrennially for a few days, may so easily do. 

(3) The caucus did not name “dark horses,” but tended to confine nomina- 
tions to men of ripe experience and known opinions on public affairs. 

(4) Furthermore, it was likely to pick candidates acquainted with legisla- 
tive temperament and methods, thus assuring some degree of harmony 
between Congress and the President. (5) Finally, the caucus was a very 
convenient means of making a nomination. It involved no expense, no 
choosing of delegates, and no long, tedious journeys to convention cities.^ 

The caucuses soon came to be denounced, however, as corrupt oli- 
garchies, usurpers of powers which rightfully belonged to the people, and 
as tending to subordinate the executive power to Congress, charges in 
which there was some element of truth. Andrew Jackson and his followers 
dethroned (about 1824) the hated “King Caucus” as a nominating agency. 
For a few years thereafter candidates were endorsed by various state con- 
ventions, mass meetings, or even by caucuses of state legislatures. It was 
not long, however, until the national convention system was evolved. 
Several such conventions were held in the early 'thirties, and by 1840 the 
national convention had become an established institution. A generation 

2 The Federalists held no caucus after 1800. 
s Sait, op. cit.j p. 
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ago it was challenged as the caucus before it was challenged, but the na- 
tional convention successfully rode the storm. 

B. The National Convention: Selecting the Delegates 

The *"calL” Early in the winter preceding the summer and fall of the 
great party battle for the presidency, the national committees meet in 
Washington and issue the call for the conventions. Each call announces 
the time (usually about the middle of June for the Republicans and a few 
weeks later for the Democrats) and place fixed by the committee for hold- 
ing the convention. The Democratic committee in its call gives a state- 
ment as to the number of delegates to which each state and territory is 
entitled; while the Republican committee goes further and lays down the 
process by which and the time within which the delegates shall be chosen, 
and indicates also the procedure to be followed in forwarding the cre- 
dentials of delegates and the manner in which contesting delegates or 
delegations shall submit their claims. 

Choosing the convention city. In deciding the important question as 
to whei'e the convention shall meet, the national committee must consider 
the claims of local politicians, the inducements of business interests, and 
the broader questions of party advantage. Party leaders in a state want 
the convention in order that the party may be strengthened locally by the 
enthusiasm the great conclave engenders. They argue at the same time 
that success in the national election may depend upon a few voters who 
might be influenced by a convention in their state. Various business in- 
terests present the claims of their cities for the convention. They want 
the convention largely for the crowd and the business it brings with it. 
In 1940 Chicago gave the Democrats 1150,000, and Philadelphia gave the 
Republicans |2oo,ooo for their conventions. Location, railroad trans- 
portation facilities, hotel and convention hall accommodations, financial 
contributions, newspaper support and the extent of newspaper circulation, 
radio facilities, the local political effect of the convention, and the wishes 
of candidates and their backers, all determine the choice of the convention 
city. Chicago, St. Louis, and Baltimore are the favorite convention cities, 
although other important cities draw a convention occasionally. Some- 
times strategy suggests the selection of a city well away from the center of 
things. Thus, the Democrats in 1928, fairly certain of the nomination of 
Wet and Catholic Governor Smith, picked Houston, Texas, in the Dry and 
Protestant South, in the vain hope of reconciling that section to a candi- 
date unacceptable to many Southern Democrats. 

Apportionment of delegates by. the Democratic party. For seventy 
years or more, the practice in both parties, with certain exceptions to be 
noted, has been to give each state a number of convention delegates equal 
to twice its number of electors, and to give each delegate one vote. Thus. 
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a state with eight representatives and two senators in Congress, being en- 
titled by the Constitution to ten presidential electors, is entitled by party 
rules to twenty convention delegates, each having one vote. In addition 
to the delegates from the states, each party allows a few delegates from the 
territories. On the basis of this method of apportionment the number of 
delegates in a national convention runs to about 1,100. In recent years, 
however, the Democratic conventions have had a considerably larger num- 
ber of delegates (in 1940 the number was 1,844). This is explained by a 
liberal policy that party has pursued in permitting states to send extra 
delegates.^ Furthermore, by a rule adopted by the convention in 1940, 
each state that has gone Democratic in the preceding presidential election 
is to have two additional delegates at large. This was a concession to the 
Southern states for their agreement to the abolishment of the two-thirds 
rule (see below), a rule under which the delegates from those states had 
been able to veto the nomination of any candidate who might be inac- 
ceptable to them. 

The Republicans’ difficulty over apportionment/ The rule that the 
party shall have twice as many representatives from each state as the state 
has presidential electors has done considerable violence to proportional 
representation in the conventions. Wide disproportions have always 
been especially glaring in the Republican party, for it has never had, ex- 
cept in 1928, a substantial following in the South. From many examples 
of gross unfairness, we take just one. In 1908 South Carolina had eight- 
een delegates to the Republican convention and cast only four thousand 
votes for Mr. Taft in November of that year, while Maine had twelve dele- 
gates and cast sixty-seven thousand votes. A little arithmetic will show 
that in making a nomination the Republican voter in South Carolina had 
twenty-five times the voice of his fellow Republican in Maine. But dis- 
proportionate representation was by no means the worst feature of the 
system. In nearly all the Southern states, the Republican organization 
was built up around those who held federal office. The sole interest of 
the organization was said to be in federal patronage. Consequently, skill- 
ful men in the national Republican organization could dispense offices in 
return for votes of the Southern delegates in the national conventions. 
The climax of this sort of manipulation was reached in 1912, when the 
Republican strategists, through their several hundred hand-picked dele- 
gates from the Solid South, nominated Taft and disrupted the Republican 
party in so doing. 

Mild reforms in apportionment. The long-delayed reform in repre- 
sentation was made before the next (1916) Republican national conven- 

4 Such delegates do not carry any additional convention votes for their states. That 
is prevented by limiting certain delegates to fractional votes. In recent conventions 
some delegates have had one-eighth or even smaller fractions of a vote, but the con- 
vention of 1940 voted that no delegate with less than one-half vote should be seated. 
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tion. Under the new plan, the number of delegates from the Southern 
states was considerably reduced. In 1921 a still more drastic (and equita- 
ble) plan of reduction was brought forward, but it was never put into 
operation because of opposition in the South and dire threats of revolt 
against the party on the part of a large number of Negro voters who held 
the balance of power in such border states as Missouri, Indiana, and Illi- 
nois. Three years later, ignoring the mandate of the preceding national 
convention, the national committee drew up a much milder plan designed 
to conciliate the threatening factions. The national convention of 1924, 
with victory in the air, was not disposed to quibble over the action of the 
national committee and adopted its recommendation, which was made 
contrary to the instructions of the preceding convention, without debate. 
In 1940 a slight modification was made in the plan of apportionment. 
It is now as follows: each state gets four delegates at large (two for each 
United States senator); two delegates at large for each congressman at large 
(a congressman chosen by the electorate of the entire state); a delegate 
from each congressional district that cast as many as 1,000 votes for a Re- 
publican candidate in the last national election and two delegates if as 
many as 10,000 Republican votes were cast; and each state that voted Re- 
publican in the last presidential election or subsequently elected a Repub- 
lican to the United States* Senate gets a bonus of three delegates. 

How the delegates are chosen: By conventions. Delegates to the 
national conventions are chosen in two ways, by state or district conven- 
tions and by the voters in direct primaries. More than a majority of the 
states still use the convention method. A state convention may choose all 
of the delegates; it may choose the delegates at large and accept the recom- 
mendations of the delegates from each congressional district attending the 
state convention as to the delegates who should be chosen to represent such 
districts in the national convention; or the state convention may choose 
the delegates at large and conventions in each congxessional district may 
choose the district delegates. It should be added that the mariner of 
choosing delegates must conform to state law. 

By direct primary. Since 1900 the system of direct primaries has been 
established in many states. Its purpose was to take state and local nomi- 
nations out of the hands of professional politicians, machines, wirepullers, 
and the like. Advocates of the direct primary soon enlarged their activi- 
ties and attempted to break the power of the irresponsible national con- 
ventions through the primary system. Wisconsin (1905) was the pioneer 
in this field, but Oregori (1910) enacted the first comprehensive presiden- 
tial primary law. Other states followed quickly, so that before the con- 
ventions of 1916 there were twenty-four states with laws on the subject. 
Since then the movement has declined somewhat, leaving fewer than 
twenty states with some form of presidential primary law at the present 
time. The laws vary considerably in the several states, but the most com- 
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mon rule is that the party voters in a state elect the delegates to the na- 
tional convention and on the same ballot mark their choice for the presi- 
dential nomination. The delegates elected from a state to attend the 
convention are expected (in some states required) to support for the nomi- 
nation the candidate who received the highest number of votes in the 
state’s primary. From 1916 to 1928 more than half the delegates who sat 
in national conventions were chosen by the direct primary, but, beginning 
with 1932, the number of such delegates has been considerably less than 
half. Even in the ’twenties, the period of the maximum use of the presi- 
dential primary, it was never a controlling factor in the nominating proc- 
ess, It is true that the primary results of 1928 did foreshadow the action 
of the party conventions, but there is hardly any doubt that Hoover and 
Smith would have been nominated had there been no primaries. In 1932 
the Democratic primaries somewhat vaguely indicated that Roosevelt was 
the popular choice. But in 1920 the primaries showed no preference for 
Harding and Cox who received the nomination of their respective parties; 
and Davis, the .Democratic standard-bearer in 1924, did not submit his 
name to the primary voters in a single state. 

The presidential primary is without a doubt ineffective, and some of 
the principal reasons for its short-comings are as follows: (1) It is in opera- 
tion in only a third of the states, and it, is by no means uniform in those. 
(2) Not all of the candidates enter the primary race, and frequently those 
who do enter make a contest in only a few of the eighteen states, thus bring- 
ing about meaningless results. In 1936 Governor Landon’s managers did 
not enter his name in the primaries of several large states, but sought to 
win for him the nomination by securing “unpledged” delegates or dele- 
gates pledged to an accommodating “favorite son,” who at a seasonable 
time would “release” his delegates to Landon. Obviously such polls as 
those of the American Institute of Public Opinion give a much more ac- 
curate picture of the sentiment of the voters in respect to candidates for 
nomination than do primaries conducted in less than half of the states and 
eschewed by candidates in many of those. (3) No satisfactory method has 
been found for fixing the obligation of the convention delegate to support 
the voters’ choice for presidential nominee. A further w^eakness of the 
presidential primary, and it is not the primary’s “fault,” is the conserva- 
tive opposition to it in both political parties. A large number of very 
respectable men, leaders in politics and large private affairs, long for the 
earlier days when convention delegates were far removed from popular 
control. 

It is not difficult to suggest great improvements in the presidential pri- 
mary, and a number of excellent proposals have been made. From them 
the following plan is evolved: (1) The presidential primary should be 
national, conducted in every state for all political parties on the same day. 
(2) Any candidate who receives the majority of the votes of his party should 
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be declared the nominee. The national convention could then meet, 
'‘shake feathers, and brandish tomahawks,'' and draft the party platform. 
(3) In the event no candidate receives a majority in the national primary, 
then each aspirant for the nomination should be permitted to select a pro- 
portion of delegates corresponding to his proportion of the total party 
vote in each state, and the convention should proceed to nominate a can- 
didate from one of the three highest in the national primary. This would 
spell the end of the "dark horse” and the "favorite son,” although it would 
not entirely eliminate the "back stairs” and the "smoke-filled” conference 
room. This plan or one approximating it, would probably require a con- 
stitutional amendment. In any event, there is no indication that any such 
proposal is going to be adopted, for a large number of public men, includ- 
ing business men who take a very active part in national conventions, are 
hostile to any extension of the primary system. Furthermore, the Ameri- 
can people show no interest in widening its use. 

Pre-convention maneuvers for the nomination. Long before the dele- 
gates to the national convention have been chosen, long before the na- 
tional committee has issued the call for a convention, candidates and their 
backers are busy. "A political campaign is a matter of years — not weeks 
or months,” says James A. Farley, who ought to know. When did he and 
Franklin D. Roosevelt start their campaign to make the latter President? 
"Like everything else in politics,” Mr. Farley explains, "the roots of this 
story are buried back in the annals of other years.” Farley went to work 
in earnest on November 5, 1930, when the returns of the New York elec- 
tion showed that Roosevelt had been re-elected governor by the unprece- 
dented majority of 725,001. In consultation with the Governor's closest 
associate, Louis McHenry Howe, he prepared a very careful statement. 
The statement was that Mr. Roosevelt could not escape becoming the next 
presidential nominee of his party, '"even if no one should raise a finger to 
bring it abouU [italics mine].® Everyone knows that Farley raised many 
a finger, traveled many a mile, slapped many a back, learned many a first 
name, wrote many a "keep in touch,” and chewed many a pack of gum to 
bring about Roosevelt’s nomination. 

In the months when Farley was bringing his candidate into the "sun- 
light of popular attention,” the magazine Time entertained its readers 
with an account of how all politicians who had been stung by the presi- 
dential bee in November, 1930, should, and probably would, proceed to 
conduct their campaigns. This is a summary of Timers handbook on 
"How to Become President.” ® 

(1) An inspiring candidate must acquire a "wise, devoted friend” who 
will work and speak for him as the candidate would for himself. "The 
aspirant cannot go about telling people he wants to be President.” He 

5 Farley, op, cit,, pp. 59-62. This book is well worth reading. 

« November 24, 1930, pp. 15-16; see also Time, May 18, 1936. 
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must leave that to his alter ego. The alter ego should be industrious, but 
not too obviously zealous; he should be distinguished, but less so than his 
candidate. (2) “Close in the background must be an eminent banker or 
financier." But the money must not be too obvious, nor should large con- 
tributions be made too early. (3) The aspirant should “find strong com- 
munity of interest with the leaders of his party, . . . the permanent, 
entrenched leaders, rather than the party executives of the moment." 
(4) He should identify himself “early and firmly with a national issue” — 
“American Individualism,” Unemployment, etc. “The tariff should be 
attempted only by acknowledged economic experts.” (5) “Get a press! 
This is accomplished in several ways. The alter ego must see to it that 
editors get courteous, efficient service when they exhibit curiosity. Friends 
of editors may be asked to bring the editors to call, dine. . . , Writer 
friends should be encouraged to undertake character sketches. . . . An- 
ecdotes (safe, amusing ones) should be frequently dropped among news- 
paper men. . . . Any cartoonable physical characteristics or appurte- 
nances should be emphasized — as were [Theodore] Roosevelt’s grin and 
spectacles, Taft’s girth, Dawes's pipe. Smith’s hat.” (6) “The candidate 
must move about the country. Not aimlessly, of course, or just hoping 
he will be seen. He must be supplied with places to go, people to visit, 
ceremonies in which to participate. Dedications of bridges, schools, me- 
morials — especially statues of great dead leaders of the party — are espe- 
cially good,” (7) He must “seem always full of health, . . . Bursting, 
booming, up-at-seven physical condition is readily suggested by appearing 
on horseback, walking to the office, going swimming, playing golL Fish- 
ing from a boat is good,” but the aspirant should '‘never be seen at the 
wheel of a yacht.” (8) He should never “go around without a ladder.” 
He should keep handy a means of climbing down from the eminence he 
has achieved; for failure to descend gracefully and in good spirits when 
the nomination prize goes to another is likely to do irreparable damage to 
one’s chance in any future convention. The effectiveness of this kind of 
strategy, particularly in the use of the press, was well illustrated by Gover- 
nor Landon’s manager who in a few months’ time lifted him from relative 
obscurity and presented him to the American people as the Republican 
candidate for the presidency. 

C. The National Convention: Its Work and Its Methods 

Personnel of the convention. Conspicuous among the delegates in a 
national convention are United States senators, members of the House of 
Representatives, and, until the passage of the Hatch Act (1939), a number 
of appointive federal officeholders. The Constitution states that persons 
who hold any of these positions shall be ineligible to serve as presidential 
electors. It is, therefore, contrary to the spirit of the Constitution for any 
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of them to be chosen as convention delegates, since the delegates have a 
much more important function to perform than the electors in the matter 
of choosing a President. Another objection to these officials’ serving as 
delegates is found in the fact that it is largely through them that “steam 
roller” tactics are applied in a convention. In 1912 this crowd was largely 
responsible for the defeat of Theodore Roosevelt, the people’s choice for 
the Republican nomination. Too long delayed was the Hatch Act, wffiich 
prohibits federal administrative officers and employees to serve as conven- 
tion delegates or to take any part in political campaigns.^ 

A convention commonly numbers among its distinguished delegates 
such elder statesmen as former ambassadors and ex-senators. Other in- 
fluential delegates we find in the list of governors and state bosses. The 
rank and file of delegates are local officeholders or party leaders in those 
areas, business men or representatives of their interests, journalists, and 
so on. In recent years, women are frequently chosen as delegates, espe- 
cially as alternate delegates. It may be said that the Democrats have done 
more, officially at least, than the Republicans to welcome the women as 
co-workers. 

Convention preliminaries. The state delegations and other interested 
persons travel, in many cases, to the convention city on special trains, their 
expenses paid out of their own pockets, by affluent supporters of particular 
candidates, by rich candidates, or otherwise.® They manifest something 
of the spirit which is displayed by students aboard a “special” leaving for 
the holidays or accompanying their team to a neighboring institution for 
the annual football classic. Outwardly there is usually enthusiasm, opti- 
mism, and accord; although actually one or more of these elements may 
be lacking. They arrive in the convention city with a great shout; and, 
wearing buttons or ribbons and carrying banners, they march to their 
hotel, perhaps to the tune of martial music. As the city, and its hotels 
become filled with delegates, newspaper men, and spectators, there is 
a continuous stir and commotion. There is much going back and forth 
among delegations, especially among the leaders, in the interest of securing 
votes for various aspirants for the nomination. There is a rumor that A 
will be nominated on the first ballot, so why not get on the “band wagon”? 
Another rumor has it that B has told his supporters to vote for the nomi- 
nation of C, and that a sufficient number of delegates are leaving A to as- 
sure C’s nomination. Propositions are stated and promises made by one 
faction, to be met with evasion or counter-proposals by another. A few 
leaders may know about what the situation is; but the average delegate is 
more or less bewildered, and hot weather and crowded quarters do not 

7 Excepted from the provision of the law are the President, the Vice President, de- 
partment heads, and a few other officials of high rank. 

8 A few states have paid a part of the expenses of delegates. 
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ease his state of mind. Practically everyone in the city seems to be work- 
ing for some candidate. Even the bootblack is likely to importune his 
delegate client in the interest of a '‘favorite son.*' 

The convention the center of interest. When the convention is formally 
opened, we find the delegates seated in groups by states and surrounded 
by thousands of excited spectators who sit in the galleries. The attention 
of the whole country is turned to the work of the President-makers. Mil- 
lions attend the convention's deliberations via the radio, or reflect more 
leisurely upon its proceedings as they are recounted in the press. 

The “keynote” speech. A temporary chairman, nominated by the na- 
tional committee, and usually elected by acclamation, delivers a “keynote" 
speech. Its purpose is to bring about harmony and raise party enthusiasm 
to the highest pitch. The “keynoter” paints dark pictures of what the 
other party has done and may do to ruin the country, and from colored 
facts with admixtures of fiction produces a perfect painting of his own 
party, while his audience bursts forth again and again in tumultuous ap- 
proval. He is likely to make an appropriate reference to each great name 
associated with the party’s past, each reference being greeted with a roar 
of applause. In this connection it may be mentioned that Senator Fess, 
the Republican “keynoter” in 1928, somehow failed to mention Theodore 
Roosevelt, and rather academically claimed the floor the next day to insert 
a fitting eulogy. 

, The committees. Following this speech of the temporary chairman, 
committees are appointed on credentials, on permanent organizations, on 
rules and order of business, and on platform and resolutions. Each state 
and territorial delegation names a member for each of these four com- 
mittees.® 

The credentials committee. Ordinarily, the credentials committee 
reports to the convention first. The national committee has previously 
made up a temporary roll of delegates, but its decision is subject to review 
by the credentials committee and by the convention itself. As a rule, 
there are few contested seats, and passing upon credentials is a relatively 
unimportant matter; but on occasion, when there are a number of contests, 
and when the votes are fairly evenly divided between factions, decisions 
on these contests may be decisive in determining the whole course of the 
convention. This was the case in the Republican convention of 1912, 
when Roosevelt was deprived of his majority because the credentials com- 
mittee, following the preliminary decisions of the national committee, 
recommended the seating of some fifty Taft delegates, against the clear 
claims of Roosevelt “delegates.” In 1932 the forces of Franklin D. Roose- 
velt won initial and significant victories when they seated favorable dele- 

9 Under a rule adopted in 1 940, the Democratic platform committee is doubled in size, 
half its members being women. 
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gates from the contested delegations of Louisiana and Minnesota. In 
some cases of contested seats, both claimants have been seated, each being 
given half a vote. 

The committee on permanent organization. The convention is now 
ready for the report of the committee on permanent organization. This 
committee nominates the permanent chairman, usually agreed upon by 
party leaders long in advance, and the other permanent officers of the con- 
vention; and its recommendations are usually accepted by the whole body 
of delegates as a matter of course. An interesting contest over the com- 
mittee's recommendation for permanent chairman occurred in the Demo- 
cratic convention of 1932, but its nominee. Senator Walsh of Montana, 
was elected. The chairman is by far the most important officer named by 
the committee. He is called upon to preside over the largest, and at the 
same time the most turbulent, of all American public bodies. He must 
be a master of parliamentary procedure, prompt and firm in his decisions, 
and urbane and dignified in his bearing. Upon his installation, the per- 
manent chairman makes a speech, often somewhat more restrained than 
the keynote speech. 

The committee on rules. The committee on rules usually recom- 
mends that the convention follow as far as practicable the rules of the 
House of Representatives. In addition to the recommendations concern- 
ing convention procedure, this committee may also deal with such other 
matters as the composition and powers of future national committees and 
the mode of electing future delegates. Its reports, like those of the other 
committees mentioned above, are usually acceptable to the convention. 

Drafting the platform. The committee on resolutions is officially 
charged with the responsibility of preparing the party platform. Long 
before the convention assembles, various leaders and bosses have been con- 
ferring informally on the subject of a platform. They have collected a 
great deal of data, and perhaps a tentative draft of a platform has been 
prepared. This material is referred to the platform committee. This 
committee then holds sessions, and there appear before it representatives 
of such organized gx'oups as the A.F. of L., the C.I.O., the American Le- 
gion, the Association of Manufacturers, and the American Farm Bureau 
Federation— pleading, coaxing, and sometimes threatening the committee 
in the interest of getting this or that plank incorporated into the platform. 
Sometimes the committee has little else to do than report the platform 
which has already been prepared by the President or other party leaders. 
At other times, there is vigorous disagreement over the content of the plat- 
form; the committee may wrangle for several days over certain planks, and 
the fight may be carried to the convention floor. 

Content of the platform. Platforms have grown to such lengths that 
they now fill a dozen or more printed pages, although the Democratic 
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platform of 1932 constituted a desirable exception in the direction of 
brevity. A platform contains a glowing account of the party's recent 
achievements, praises a leader or two, and denounces the work of the 
opposing party. The greater part of the platform is devoted to a state- 
ment of party principles. In spite of the fact that a platform may make 
pronouncements on some fifty issues, it cannot be said that the policy of 
the party is made very clear to the voters. On some issues the platform 
sounds a clear note, to be sure; but on many others the language is ambigu- 
ous and evasive. Frequently, very important issues are untouched, be- 
cause any mention of them is likely to alienate voters from the party. On 
the other hand, the platform may contain expressions of sympathy for the 
aspirations of Ireland for self-government or for unhappy people in vari- 
ous countries. Such solicitude for peoples in other lands is, of course, 
intended to win the votes of persons of those nationalities who have estab- 
lished themselves in the United^ States. It may be said that the chief pur- 
pose of the platform is to win voters to the party, rather than to state hon- 
estly and explicitly the principles the party would put into operation if 
entrusted with office. In consequence, few people take the trouble to 
read the lengthy document, and the party leaders are easily forgiven for 
conveniently forgetting platform pledges when the election campaign is 
over. Said a colored porter: “A platform ain’t what you ride on; it’s what 
you git in on.” Of much more importance than the platform is the stand 
of the party’s nominee on the issues; for, if he is elected, his policies, even 
those which are contrary to platform declarations, are more likely to pre- 
vail than the already half-forgotten promises the party made in national 
convention. 

Nominating speeches. With the platform adopted, the convention is 
ready for the main purpose for which it assembled — the nomination of 
a candidate for the presidency. The roll is called by states, and some one 
in each delegation arises and makes a nominating speech; or, in case the 
state has no candidate to present, yields the honor of making a nominating 
speech to a delegate from a state which has a candidate; or makes a speech 
seconding a nomination already made. Convention oratory in general is 
impassioned and flamboyant, but the climax is reached in the nominating 
speeches. The orators declaim the glories of their country, “peopled with 
the greatest race of men who have lived since the sun first kissed the hori- 
zon of time.” They work the delegates up to a frenzy over a candidate 
“who learned the simple lessons of Democratic faith in the furrowed 
field.” In recent years those who have placed men in nomination have 
shown ^little more restraint, although “Babylon and Nineveh and ancient 
Rome wallowed in the wealth of material prosperity, stood naked and 

10 Senator James A. Reed, naming Champ Clark in 1912. 

11 Martin W. Littleton, naming Judge Alton B. Parker in 1904* 
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unashamed in their perdition — and succumbed” in the speech nominating 
Hoover for a second term.^2 

Demonstrations. The conclusion of a nominating speech is the cue for 
pandemonium. Formerly these “demonstrations” were spontaneous; and 
the parades, songs, and shouts might last from ten minutes to half an hour. 
Now the managers are not willing to trust to spontaneity. The demon- 
strations are carefully arranged in advance and put in the ice box to be 
brought out at the proper timed^ The din, which in recent years has 
gone on from one to two hours, is made by the human voice, brass bands, 
and almost every conceivable mechanical instrument that will produce a 
noise. The idea seems to be that the delegates who are to make the nomi- 
nation and the country at large will be influenced by the length and in- 
tensity of the demonstration which the mention of a candidate’s name 
invokes. As a matter of fact, the artificiality of all this synthetic uproar 
is obvious to all who have ever seen the genuine article as displayed by a 
high school or college student body in action at a football game. Com- 
petent observers are of the opinion that, how^ever much the convention 
demonstrations may do to keep alive the redskin traditions on this con- 
tinent, they have no influence whatever over the hard-boiled managers of 
a convention and hardly any more influence over the rank and file of the 
delegates. These sovereign representatives of the party join in demon- 
strations and counter-demonstrations, each faction trying to sweep the 
others off their feet; but if any change their votes, it is due to clever work 
and quiet words behind the scenes and not to the attempts to stampede 
or shell-shock them by noise. 

The balloting. When all the nominating speeches have been made, the 
convention is ready to choose the standard bearer for the party. The roll 
is called by states, and the chairman of each state delegation announces 
the vote. In the Republican convention the delegates vote individually. 
For instance, ten delegates may vote for A, three for B, and one for C. 
When the vote of each delegation has been announced, the results are 
totaled, and if any person has a majority he becomes the candidate of the 
party for the presidency. If no one receives a majority on the first ballot, 
the balloting continues, and so do the informal conferences between lead- 
ers in the interest of various aspirants for the nomination, until some per- 
son wins a majority. 

The Democratic unit rule. In the Democratic convention, the vote 
of a state is ordinarily cast as a unit. For example, twenty members of a 
delegation may be for A, eight for B, and six for C; but the chairman of 
the state delegation, acting under the unit rule, will announce the vote as 
thirty-four for A. In other words, the person who receives the highest 

12 speech of Joseph Scott. 

13 See Time, June 27, 1932, p. 11, for an account of a staged demonstration; also Time, 
July ii, 1932, p. 9, for “Clocked Clamor.” 
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number of individual votes within a delegation is given the entire vote 
of the delegation. There are, however, certain exceptions to this rule. 
It is not applied if the state convention has not instructed the state 
delegation to observe it, and it is not applied in any case where the 
laws of a state require election of delegates by congressional districts 
and do not subject such delegates to the authority of the state conven- 
tion or state committee of the party. This unit rule, emphasizing the 
importance of the state rather than the individual delegates, is in keep- 
ing with the ancient, if not always honored, Democratic principles of 
states’ rights. 

The Democratic two-thirds rule rescinded (1936). Until 1936 the 
Democratic conventions held to the requirement that nominations should 
not be made except by two-thirds majorities. Adopted a century ago as 
a means of preventing certain individuals from winning nominations, it 
was criticized from time to time, particularly in 1932, when Roosevelt’s 
manager, Mr. Farley, feared he could not line up a two- thirds majority for 
his candidate. Criticized for attempting to change the rules while the 
game was in progress, the astute manager dropped the matter. In 1936 
there was only one candidate for the nomination and the convention took 
advantage of the opportunity to rescind the rule. 

Number of ballots required. About half the time the convention 
nominates a candidate on the first ballot. This is quite likely to be true 
in the event the President is nominated for a second term, but it may also 
happen in the case of other candidates, as it did with Landon in 1936. At 
other times, candidates have been nominated without lengthy struggles, 
as was the case with Bryan, nominated (1896) on the fifth ballot; Hughes 
(1916) on the third; Franklin D. Roosevelt (1932) on the fourth; and 
Willkie (1940) on the sixth. Occasionally when the convention is dead- 
locked, that is, when delegates are so divided in their support of aspirants 
that no one receives the necessary majority, a number of ballotings may 
be necessary. 

“General favorites,” “favorite sons,” and “dark horses,” A “gen- 
eral favorite” or “logical candidate” may not be able to secure the neces- 
sary votes because a number of other candidates with local reputations and 
known in political parlance as “favorite sons” are drawing too many 
votes. Or, and this is more probable, the vote may be divided among 
two “general favorites” and a few “favorite sons” in such a way as to pre- 
vent any choice. Under such circumstances, the balloting may go on and 
on, but fluctuating with each performance in response to the quiet work 
of the leaders who influence the delegates by argument, promises of gov- 
ernment positions, and what not. All of this is sometimes without avail, 
and the leaders may then agree upon a “dark horse.” He is usually, 
though not always, a colorless, tractable, rela,tively obscure individual of 
no great talent, who has hardly been considered for the nomination until 
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this moment; but the leaders pass the word along and he is duly nomi- 
nated. 

Instances of prolonged balloting. The more recent instances of pro- 
longed balloting have occurred in the Democratic conventions, with the 
nomination of Wilson (1912) on the forty-sixth ballot, Cox (1920) on the 
forty-fourth, and Davis (1924) on the one hundred and third after nine 
days of balloting. The difficulties the Democrats met in getting the 
necessary majority for nominations led, as noted above, to the rescinding 
of the two-thirds rule. There is some doubt as to whether its disuse will 
have the desired result; for a nomination before the fifth or fiftieth ballot 
is not so much dependent upon the majority required to make the nomina- 
tion as upon convention harmony and party leadership. The longest 
series of balloting the Republicans have had in recent years occurred in 
1920, when, after it became apparent that neither Johnson nor Lowden 
nor Wood, the three “general favorites,” could get the nomination, the 
leaders turned to Harding, a “favorite son,” and he was chosen on the 
tenth ballot. 


D. The Principle of Availability 

There are a number of motives which prompt the delegates to nominate 
particular men for the presidency. They range from such a purely selfish 
motive as the hope of getting an appointment to federal office, to the high 
desire to place the best qualified man in the White House. Whatever 
individual motives may be, there is little room to doubt that the dominant 
motive in practically every convention is to nominate a man who will 
bring victory to the party. And what sort of candidate is most likely to 
win? He must have a number of desirable qualities, which are classed 
under the general head of “availability.” Availability is obviously a very 
elastic term. For instance, at one time the people may want an aggressive 
executive — a “trust buster” or a man with a “big stick” — at which time 
force and vigor in an individual is a quality of availability. After an 
administration or two dominated by this type of man, the people may 
tire of “executive autocracy and usurpation” and prefer a President who 
will be quiet, “let business alone,” and “observe constitutional restraints.” 
It should be noted also that availability includes all the reactions of the 
leaders and the people of various sections of the country, as well as the 
personal qualities of the candidate. 

The qualities of availability. Following Professor Robert C. Brooks, 
we may summarize the qualities which constitute availability. 

(1) Residence in a fairly populous pivotal or doubtful state. This is 
desirable, because a native of a state ordinarily has a better chance to 
carry it and win its much-needed electoral vote than does a citizen of some 
other state. This is one of the chief reasons why New York and Ohio 
u op. cit, pp. $iS if. 
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have so often furnished presidential candidates. Nekher Republicans 
nor Democrats are likely to name, for instance, Georgians or Pennsyl- 
vanians as candidates; for, without regard to the candidate's personal qual- 
ities or his residence, Georgia is certain to go Democratic, and Pennsyl- 
vania went Republican from i860 to 1936. 

(2) Because of the economic importance of the East and the Old West 
(for example, Ohio) and the large number of electoral votes the states in 
these regions possess, they have almost a monopoly on presidential nomi- 
nees. Ohio is an especially favored state, because its candidates have the 
advantage of being considered slightly Western as well as residents of an 
important pivotal state. Fremont, Bryan, Hoover, and Landon are the 
only candidates who have resided west of the Mississippi. 

(3) If a party has the President and he is serving his first term, he is 
almost invariably renominated. To withhold the nomination would be 
embarrassing to the party, for the reason that it would amount to a re- 
pudiation of its chief officeholder. 

(4) A candidate once defeated is ordinarily considered not available, 
although the Democrats nominated Cleveland after he had been defeated 
in his second campaign and Bryan twice after his first defeat. Smith’s 
failure to secure the nomination in 1952, after his defeat four years earlier, 
is the more common example. 

(5) Candidates still in the vigor of manhood are preferred. The presi- 
dency is a burden even to the most robust man. Since i860 the average 
age at which men have been inaugurated President is fifty-one. 

(6) Ability as a campaigner is highly desirable, although not indis- 
pensable. Tact, affability, and kindred traits are also qualities of availa- 
bility; but so, at times, are courageous bluntness and golden silence. 

(7) Personal integrity is uncompromisingly demanded. The very 
breath of suspicion is sufficient to blast the hopes of a candidate, as is borne 
out by Blaine’s defeat for the nomination in 1876 and for the presidency 
in 1884. 

(8) The candidate must have a record in public service.^® Service in 
Congress or in the Cabinet may meet this demand, but nominees are less 
frequently chosen from these groups than one might reasonably expect. 
Availability may be lessened by fearless and successful service at these 
posts, because such service often makes bitter enemies as well as enthu- 
siastic followers. Formerly, successful generals were frequently nomi- 
nated; but the ‘‘Rough Rider” Roosevelt was the last military man to 
receive the nomination, and he was only incidentally a soldier. Gov- 
ernors, especially governors of large pivotal states, are often chosen. They 
not only have had experience in large affairs; but, because of their local 

X 5 Wendell Willkie (1940) was an exception to this rule, although his nationally publi- 
cized contest with the President over the public utilities gave Willkie a build-up similar 
to that which a successful term of office might have brought. 
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character, they have seldom antagonized important men, with the excep- 
tion of a few local rivals, bosses, and spoilsmen they may have thwarted. 

(9) Lawyers, but not corporation lawyers,^® are more frequently nomi- 
nated for the presidency than are members of any other profession. 

(10) Finally, we might observe that a member of some Protestant sect 
has a distinct advantage over a Catholic or a “freethinker."' 

Are the best men nominated? Critics have said that nominations are 
made on the basis of availability rather than ability. But availability 
does not necessarily preclude character and ability. We must not forget 
that blameless character and a good record in public service are two very 
important elements of availability. As we look over the list of great men 
who have been passed over by conventions, we find Webster, Calhoun, 
Seward, Hay, Root, and a few others. On the other hand, the conventions 
nominated Jackson, Clay, Lincoln, Blaine, Cleveland, Theodore Roose- 
velt, and Wilson — a fairly good showing. When it comes to the men 
whom we have actually elected to the presidency, we have probably done 
as well in placing great men in that office as the British have in elevating 
great men to the premiership — each country has had its mediocrities and 
each its towering statesmen in its highest executive office. When the peo- 
ple of either country succeed in evolving a system whereby the best quali- 
fied man will always be assured of the highest place, they will be too good 
for this world. 

Nominations for the vice presidency. We must return now to the con- 
vention, which ordinarily completes its work with the naming of a candi- 
date for Vice President. This position is held in light esteem, and able 
men are reluctant to accept the nomination. This is unfortunate, for 
six times the Vice President has become President through the death of 
the Chief Executive. The nomination is usually made after party leaders 
hold a conference and pass the word around that Mr. X is the man who 
should be made the vice-presidential candidate. He may be chosen be- 
cause his selection will assure the active support of a certain element in 
the party, which is lukewarm toward the presidential candidate; or the 
choice may fall upon him because he resides in a pivotal state, or because 
he represents a different section of the country from that represented by 
the man at the head of the ticket. Usually he is named for a combination 
of reasons. Thus Charles Bryan, the brother of William Jennings Bryan, 
was nominated by the Democrats in 1924 to run with Davis in order to 
' win the support of the influential “William J.“ for the Davis candidacy, 
to give the West representation on the ticket, and to make the conserva- 
tism of the urbane Davis more palatable to liberal Democrats. At the 
same time, the Republicans nominated Dawes of Illinois because he gave 
the West a place on the ticket headed by Coolidge of Massachusetts and 

16 Again Willkie must be excepted. As an attorney he was connected with large busi- 
ness. 
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because the Republicans, having in mind Wilson*s physical breakdown in 
the White House and President Harding’s death in 1923, seemed to feel 
the necessity of naming a man for second place who was eminently fitted 
for the presidency. Perhaps, also, they felt that Dawes, with his mild but 
picturesque profanity and his underslung pipe, which became a symbol in 
the campaign, would make a splendid combination with Coolidge, the 
quiet doer of the day’s work. Senator Curtis was nominated by the Re- 
publicans in 1928 because of his party regularity and his popularity with 
Western farmers. Speaker Garner received the Democratic nomination 
in 1932 for throwing his support in the convention to Franklin D. Roose- 
velt. Colonel Knox won the Republican nomination in 1936 because 
Senator Vandenberg did not want it and because the Colonel had gra- 
ciously stepped out of the race for the nomination for President. In 1940 
the Republicans nominated Charles McNary who with his large following 
of farmers was expected to be an excellent running mate for Willkie who 
represented industry and business. The Democrats nominated Henry 
Wallace because the President wanted him and was powerful enough to 
force the convention to accept him. 

II. OTHER NOMINATIONS 

The people of the United States must elect 435 members of the House 
of Representatives, 96 senators, about 10,000 state officers — governors, leg- 
islators, and others — and some 800,000 local officers,’^^ Making nomina- 
tions for these offices is a matter of great moment. 

A. The Convention System 

The caucus. Until about a century ago, there were not many elective 
officers and the number of voters constituted only a small percentage of 
the population. In colonial times and in the early years of our independ- 
ence a candidate announced himself, perhaps with the coy statement that 
he reluctantly consented to run because so many gentlemen had urged 
him to do so, or a group of politically minded persons at a rather infoimal 
meeting might name him as a candidate. This latter method was known 
as nomination by caucus. Concerning the caucus, John Adams made an 
oft-quoted entry in his diary, February, 1763: “This day learned that the 
Caucus club meets at certain times in the garret of Tom Dawes. . . . 
There they smoke tobacco till you cannot see from one end of the garret 
to the other. There they drink flip, I suppose, and they choose a modera- 
tor who puts questions to the vote regularly; and selectmen, assessors, col- 

17 Brooks, op. cit., Ch. X; Bruce, op. cit., Chs, XI-XII; Key, op. cit., Ch. XIII; Mer- 
riam and Gosnell, op. cit.^ Ch. XIIT, Odegard and, Helms, American Politics (1938), Ch, 
XVI; Sait, op. ciU, Chs. XII-XIII, XVIII-XIX. 

18 Merriam and Gosnell, op. cit., pp. 273-274. 
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lectors, fire-wards, and representatives are regularly chosen before they 
are chosen in the town.” In state and local political affairs, the caucus 
became an established institution long before 1800. Local officers were 
nominated in some such manner as mentioned in Adams's diary; state 
officers by the members of a given party in the state legislature — the legis- 
lative caucus; and, as we have seen, candidates for the presidency were 
named by the party groups in Congress after 1800. 

Its overthrow. In the section on presidential nominations we learned 
that in 1824 the caucus was discredited as a method of choosing candidates 
for the presidency. Before this date the caucus had been greatly weakened 
in the states, and its life was probably not greatly prolonged by the intro- 
duction of the “mixed” or “mongrel” caucus — a caucus in which delegates 
from districts which had no party representatives in the state legislature 
would sit with their fellow partisans who held seats in that body and with 
them nominate candidates for office. Jacksonian Democrats opposed the 
caucus, whether pure or “mongrel,” as undemocratic, corrupt, and as sub- 
versive of the cherished principle of the separation of powers. The tri- 
umph of Jackson meant the overthrow of “King Caucus,” who had been 
sitting on a shaky throne for at least a decade. 

The delegate convention. The caucus ceased to be used during the 
decade following 1820 except in the smallest political units — awards, towns, 
and townships. It was continued in these small districts for the purpose of 
nominating the party candidates for offices in these areas and for the addi- 
tional purpose of naming delegates to city, county, and, in some cases, 
congressional district conventions. The delegates in any one of these 
conventions named the candidates for offices of the territory which the 
convention represented, and selected delegates to a state convention and 
sometimes to a congressional district convention. These higher conven- 
tions, repeating the process of the county or city conventions, named the 
party candidates for elective offices within the state or district and selected 
the delegates for the great national convention. It is thus apparent that 
the convention system was essentially democratic in theory, resting upon 
the small unit cells composed of the Toms, Dicks, and Harrys who might 
care to attend the local caucus. Democracy seemed to be satisfied — all 
candidates for elective office, from the smallest to the greatest, were nomi- 
nated by the people or by their delegates, and, as the practice of adopting 
party platforms developed, the people’s delegates drafted them. 

Unfair and corrupt methods of choosing delegates. But the con- 
vention hierarchy soon showed decided defects from the ground up. Fre- 
quently, the local caucus which selected the first set of delegates was com- 
posed only of very small-sized politicians and the “toughs” and “bums” of 
the. community. It often met in saloons, or over livery stables, or in other 
places likely to discourage the attendance of the best citizens. It might 
Quoted in Brooks, op, cit., p. 254. 
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meet in a room too small to hold all the voters who might try to attend; 
but the “gang/’ having been previously notified, would be there early and 
occupy all available space. Or the local machine might hold a “snap 
caucus”; that is, meet in advance of the time set, perhaps display enough 
conscience to turn up the clock, and complete the work at hand before 
the arrival of the independent voters of the community. If the delegates 
to the conventions were chosen by the indirect primary ballot, which 
became a rather common practice, the results were hardly any better. 
The party would keep its polls open for a few hours, and frequently ballots 
would be cast only by “straight organization men” and their followers. 
The ballot box might be stuffed; independent voters might be forcibly 
prevented from casting a ballot, or they might not be able to find the 
polling place; or fraudulent returns might be made — to mention only a 
few of the methods by which the professionals controlled the old indirect 
primaries. Of course, not all the local caucuses and indirect primaries 
were run by professional politicians, tricksters, and “plug-uglies,” but alto- 
gether too many of them were, especially in the cities. 

Unfairness and corruption in the conventions. If the very founda- 
tion of the convention system — the caucus and the primary — ^was grossly 
defective, it is not surprising that the convention itself failed to attain a 
high level. After the delegates were chosen, various politicians attempted 
to secure their support in the conventions by persuasion, entreaty, threats, 
promises of places on the public pay roll, and by actual bribery. Fre- 
quently two different factions of the party sent rival delegations to a con- 
vention, where, with scant regard for the merits of the claims of the con- 
testing delegations, the professional group which controlled the conven- 
tion would seat the claimants who seemed most useful to that group. 
Sometimes individuals who had no notion of attending a convention 
would have themselves selected as delegates for the sole purpose of selling 
their credentials to the highest bidder. Conventions were usually run by 
masters of the art of politics — men who were wise to all the weaknesses of 
their fellow men and who were often unscrupulous enough to turn that 
wisdom to their own advantage. There was money to be made in poli- 
tics by men who possessed sharp wits and dull consciences. The ever- 
increasing number of public offices afforded positions for party men who 
paid a part of their salaries into the organization treasury. More impor- 
tant sources of revenue for the party organizations and for the enrichment 
of party leaders and bosses were found in the unholy alliance between 
business and politics. Graft in the letting of public contracts, especially 
in cities, in the granting of franchises for public utilities, and in affording 
“protection” to vice and crime ran into millions. Said Big John Kennedy, 
“It’s a pretty good game at that, is politics, and it can be brought to pay 

20 The indirect primary must be carefully distinguished from the later direct primary, 
a system by which voters actually nominate candidates for office. 
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like a bank.” No wonder greedy professionals made every effort to 
control conventions. The loss of such control would mean a pass in 
dividends on the “good game.” 

Conventions not all bad. We must not assume that every state and 
local convention was a saturnalia of corruption. There were some hon- 
est conventions, and a larger number showed some evidence of responsi- 
bility to the general public. But the system taken as a whole was bad. It 
was bad for the reasons given above, and for the important additional rea- 
son that the rank and file of' citizens were busy with their private affairs 
and they did not heed the exhortations of the clergy, the entreaties of the 
press, or the calls of the reformers to come out and do their duty. 

J5. The Direct Primary 

In the generation which followed the Civil War various attempts were 
made by the states to limit abuses and corruption in the caucuses, pri- 
maries, and conventions; but gradually the idea spread that the solution of 
the problem lay in the direct primary, to be established by state constitu- 
tions and laws. The direct primary is a system by which the voters of a 
given party make their nominations directly in a party election, and it is 
to be distinguished from the old indirect primary in which the party voters 
elected delegates who then made the nominations at conventions. The 
direct primary is usually regulated in great detail by law, while the in- 
direct primary rested for the most part upon party rules. 

Origin and development of the direct primary. The direct primary 
seems to have originated in Crawford County, Pennsylvania, a few years 
after the Civil War.^^ From there it spread to counties of the West and 
came into even more general use in the Southern states. After 1900 the 
movement for it was nation-wide; and it was championed by such men as 
La Follette, Bryan, the first Roosevelt, and Wilson. Today it has sup- 
planted the convention system or seriously threatened it in nearly every 
state in the Union.^s The states have widely different laws on the pri- 
mary, however, and our space permits no more than a brief discussion of 
its general principles. 

^‘Designation.'^ The process by which aspirants get their names on the 
official primary ballot is called “designation.” In a number of states, 
declaration of candidacy, usually accompanied by a small fee, is all that 
is required. The other common method of designation is by petition. 
The number of signatures required varies from state to state and in ac- 
cordance with the importance of the office sought; but the number re- 

21 Quoted in M. R. Werner, Tammany Hall (1928), p. xi. 

22 There is proof of some use of it in the same county as early as 1842. Brooks, op, cit., 
p. 261, 

„ 28 Only in Connecticut and Rhode Island is the convention still undisturbed. New 
York and Indiana still employ the convention for state-wide, but not for local, offices. 
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quired is frequently excessive, running into hundreds or even thousands. 
If those who seek the nomination are backed by the party organization or 
machine, which is often the case, they are put to no inconvenience or ex- 
pense in the circulation of the petition; but an independent candidate is 
at the disadvantage of having to circulate the petition himself, or having 
friends or paid workers do it for him. When a petition has received the 
requisite number of signatures, it is turned over to an officer authorized by 
law to receive it and pass upon its legality. If, upon examination, usually 
a very perfunctory one, the petition is found to meet the requirements of 
the law, the aspirant is entitled to a place upon the primary ballot. It has 
been proposed that party committees be authorized to name a slate of 
candidates, thus obviating the necessity of petitions and primaries except 
where elements in the party are dissatisfied with the slate named, in which 
case the dissenting groups may propose other candidates by petition and 
run them against the committee candidates in the primary. 

Positions on the ballot. In what order shall the names be placed on the 
ballots? One might think that an alphabetical list would take care of 
the matter very simply, but it does not. It has been found that those who 
stand at the top of the list have a much better chance of being nominated 
than the others. Consequently, a number of states have adopted a system 
of rotating the names. Assuming, for example, that Abel, Hanson, and 
Young are seeking the Republican nomination for governor, by this sys- 
tem the ballots will be so printed that each aspirant’s name will appear 
first on one third of the ballots, second on another third, and last on the 
other third. In a few states the order of candidates on the ballot is deter- 
mined by lot That the position on the ballot should have anything to 
do with the prospects for nomination is, of course, an indication of the 
limitations of the direct primary. 

“Open’’ and “closed” primaries. Primaries are classified as ‘‘open” and 
“closed.” Under the “open” system, which is used in only a small num- 
ber of states, the voter is handed the ballots of all the parties. He retires 
to a booth, takes the ballot of his own party, and marks the name of the 
person he favors as the party candidate for governor, mayor, sheriff, and 
so on through the list. He then folds the ballot and deposits it. The 
ballots of the other parties he drops in a box for “blanks.” The open 
primary has the commendable feature of preserving the secrecy of the 
ballot; but it is open to objection on the ground that it is possible for 
persons to vote in either party without any regard to their party affiliation, 
and they have often done so. 

The “closed” primary is used in the great majority of the states. By 
this plan the voter must declare his party allegiance. In a number of 
states a simple declaration is not sufficient — he may be required to take an 
oath that he has been affiliated or will be affiliated with the party. When 
the election officials are satisfied as to the voter’s party affiliation, they give 
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him the ballot of his party (but not the ballots of the other parties, as in 
the open system) and he retires to a booth and marks the names of persons 
he prefers as candidates for the various offices. One must not assume, 
however, that the closed primary is air-tight. On the contrary, we are in- 
formed that, even where the test of party affiliation is strict, it is usually 
possible for the determined or unscrupulous voter to step out of his own 
party and participate in the nominations of another. 

The “blanket” primary. A new form of ballot, the “blanket” primary 
ballot, is worth our attention. As it is used in the State of Washington, 
all of the candidates for nomination appear on the same ballot, the candi- 
dates being grouped under the title of the office to which they aspire, each 
candidate having his party affiliation opposite his name. Every primary 
voter is given this blanket ballot. He may confine his selections to one 
party, or he may vote for a Republican aspirant for position of United 
States senator and for a Democratic aspirant for the post of governor and 
otherwise show his discrimination as a voter. The high man of each party 
for each office then appears on the ballot at the general election in Novem- 
ber. Obviously, the blanket primary ballot makes for the greatest inde- 
pendence in voting in primary elections. For this reason it is very popular 
with the voters, and for the same reason it is very much disliked and feared 
by the old party “wheelhorses” and all good “organization” men.^^ 

Vote required for nomination. Nominations are commonly made by 
plurality (the greatest number) vote. If there are just two persons seeking 
nomination for an office, one will, of course, receive a majority. If there 
are three on the list, then we may find some such result as 35 per cent for 
A, 34 for B, and 51 for C. Under the plurality rule, applied in many 
states, the nomination would go to A, although it is clear that he is not 
the choice of a majority of the voters of his party. In order to prevent 
plurality nominations, several devices have been employed; but the only 
one used extensively is the double primary, employed by some six South- 
ern states. By this system a first, or “free-for-all,” primary is held. As- 
pirants who receive a majority of the votes are nominated in this first 
primary. But in respect to those offices for which no aspirants receive a 
majority, a second, or “run-off,” primary is held to choose between the 
two who stood highest in the “free-for-all.” This double system is trou- 
blesome and expensive; but, since the Democratic nomination is tanta- 
mount to election in these states, they naturally prefer conclusive pri- 
maries. 

The nonpartisan primary. Many judicial and local officers are elected, 
in theory at least, on a nonpartisan basis. They are therefore nominated 
in the primaries on a nonpartisan ballot. On this ballot all the aspirants 
for nonpartisan offices are listed in groups, according to the office sought. 

24 C. O. Johnson, ‘'Washington Blanket Primary/* Pacific Northwest Quarterly,, 
XXXIII, 27, (January, 1942). 
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All the voters, without any regard to political affiliation, are given the 
same ballot. For each nonpartisan office to be filled, the voter marks the 
name of his choice. When the ballots are counted, the two leading 
aspirants for any particular office are declared nominated for that office, 
and they will then appear as candidates on the nonpartisan ballot at the 
regular election which follows. 

Comments upon the direct primary. Many of the earlier advocates of 
the direct primary saw in it a method by which the people would rise up 
in their might and nominate the most capable and honest men for office, 
while its opponents alleged that the candidates so nominated would be 
much inferior to those named by the conventions. After forty years, au- 
thorities still disagree concerning the relative merits of candidates chosen 
by conventions and direct primaries, and this disagreement would seem to 
warrant the conclusion that the types of candidates selected under one 
nominating system are about the same as those selected by the other. 

In the second place, the direct primary is criticized because of the added 
expense it entails. The government must pay the cost of the primary elec- 
tion, and the candidates and their backers must pay the cost of the primary 
campaign. It is not infrequently asserted that the high cost of campaigns 
gives rich candidates an advantage over the poor candidates, but many 
poor men have been nominated in the primaries and it is common knowl- 
edge that large expenditures either by an aspirant or by others on his be- 
half have often failed in their purpose. 

A third criticism of the direct primary is that it breaks down party re- 
sponsibility. Such critics say that under the convention system the party 
leaders were responsible for the nominations made, and that under the 
direct primary system everybody, and hence nobody, is responsible. It is 
true that leaders and bosses were responsible in a sense under the conven- 
tion system, but the voters found no satisfactory means of enforcing this 
responsibility. With our direct primaries, the leaders and bosses are still 
functioning; but they are subject to a much closer check by the voters than 
they were in the heyday of conventions. 

A fourth charge against the direct primary is that, unlike the conven- 
tion, it furnishes no means by which very desirable compromises may be 
reached between factions in the party. It is true, however, that the party 
leaders frequently hold consultations before the primary and propose 
candidates for the various offices, and that this “organization slate” is often 
ratified by the voters in the primary.-® The only other criticism of the 
direct primary which we will mention is that it increases the task of the 
already overburdened voter. To the burden of electing scores of officers 
is added the duty of nominating candidates for those offices. The voter is 
practically helpless, for he cannot, even if he has the inclination, study the 
record and pass upon the fitness of each candidate. Consequently, in cast- 
as ;^^rnam and Gosnell, op. cit., p. 279. 
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ing his vote he takes the advice of the party leaders, or perhaps he sees the 
impossibility of voting intelligently and remains away from the polls. 
This defect of the primaries can be largely remedied, as we shall learn, 
by the short ballot. 

Probably superior to the convention system. In spite of the num- 
ber of weaknesses of the direct primary, the fact remains that it has cor- 
rected some of the worst abuses of the convention system. It is possible 
for the voters to defeat the “organization'* if they really wish to do so. If 
bosses and machines still unfairly or corruptly control nominations, the 
voter must accept a share of the blame. Under the direct primary system 
it is perhaps easier for the independent candidate to win a nomination 
than it was by the convention method. It is but fair to state, however, 
that some independent candidates deny that this is true except in local 
primaries. Concluding, we may say that it is not likely that the direct 
primary will be generally abandoned; but it ought to be modified, partic- 
ularly in the direction of relieving the voter of the onerous task of selecting 
candidates for so many unimportant offices. 

Party platforms under the direct primary. How are party platforms 
made under the direct primary system? Clearly, the whole body of voters 
cannot make them. Consequently, the work must be done by conventions 
or by party councils. If the convention meets before the primary is held, 
there is no assurance that the platform drafted will conform to the views 
of the candidates nominated; but if the convention meets after the pri- 
mary, the platform will very properly reflect the views of the nominees who 
have just been named by the voters. In a number of states the platform 
is framed by a party council after the primary has been held. This coun- 
cil is ordinarily composed of the candidates for important offices and a 
few others, such as members of the party who hold high public office or 
high party office. This method of framing a platform has decided merit, 
in that the framers are those who are directly responsible for carrying it 
into execution. With regard to state platforms, it should be noted that 
they are no longer considered of any great importance and that few people 
take the trouble to read them or even to acquaint themselves with their 
main provisions. 

Socialist party nominations. Before concluding the chapter on nom- 
inations, a word should be said about the plan followed by the Socialist 
party. Its candidates for state and local offices are chosen by a referendum 
vote of the dues-paying members of the party. This referendum is held 
before the date fixed by law for the primaries. In states where the party, 
because of its small following or for other reasons, does not come within 
the primary laws, this referendum is sufficient to secure the candidates a 
place on the election ballot. But where the Socialist vote is large enough 
to give the party legal recognition as such, it must nominate by primaries 
in conformity with state law. In such states the party conducts its referen- 
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dum among dues-paying members as indicated above, places the names 
of the candidates so chosen on the primary ballot, and the Socialist voters 
proceed to give legal form to what has already been done in the referen- 
dum. Thus, both Socialist practice and the primary laws are satisfied. It 
would be possible, of course, for non-Socialists to ‘‘raid’* the Socialist pri- 
mary and nominate candidates who are not Socialists, but this has not 
happened. On all matters of policy party members have the right of ini- 
tiative and referendum. The national convention consists of about two 
hundred delegates, one from each state and the others in proportion to 
dues paid by the Socialist organizations of the several states. The dele- 
gates are chosen by referendum vote. The party pays the expenses of its 
delegates, and its membership reserves the right to hold a referendum on 
all resolutions of the convention.^s 
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Campaigns and Elections 

★ ★ ★ 

In the preceding chapter we learned something of the nominating 
process. Our present task is to trace the course of campaigns and elec- 
tions. The tactics employed in the battle for national, state, or local 
offices are essentially the same; and we must bear in mind that campaigns 
for the presidency, Congress, and many state and local offices are going on 
at the same time. But to avoid confusion, it seems best to deal separately 
with the presidential campaign. 

I. THE PRESIDENTIAL CAMPAIGN ^ 

The campaign manager. The chairman of the national committee is 
the campaign manager. He is always the personal choice of the candidate 
for President, although the national committee goes through the formality 
of electing him chairman after the presidential candidate has designated 
him. The position of campaign manager calls for the best talent the 
party can command. It requires a man of wide experience in large affairs, 
who is at the same time something of a diplomat. He must be a man in 
whom the business world has confidence; for the money and influence of 
this class are essential to the success of the party ticket. He must be an 
organizer on a big scale. He must know human nature. He should be 
conciliatory and tactful, yet he must be able to command. He must be cool 
under any circumstances;*" for the instant the general loses control of him- 
self, his army is demoralized and goes down to defeat. Sometimes the 
candidate does a great deal of his own managing, as instanced by the two 
Roosevelts and Coolidge, but the more common practice is for the ap- 
pointed manager to be the generalissimo. 

Other party workers. The commander-in-chief will be assisted, of 
course, by the officers of the party, from those of general-staff rank down 
to the captains in the precincts. Thousands of public officeholders who 

1 R. C. Brooks, Political Parties and Electoral Problems, (1933 ed.), Ch. XII; H. R. 
Bruce, American Parties and Politics (1936 ed.), Ch. XIV; James A. Farley, Behind the 
Ballots (1938), Ch. Ill; P. Herring, The Politics of Democracy (1940), Chs. XVIII-XXI; 
V. O. Key, Jr., Politics, Parties, and Pressure Groups (1942), Ch. XVIII; Merriam and 
Gosnell, The American Party System (1940 ed.), Ch. XV; Odegard and Helms, American 
Politics (1938), Chs. XVII-XVIII; R. V. Peel and T. C. Donnelly, The 1^28 Campaign 
(1931) and The 1^32 Campaign (1935); E. M. Sait, American Parties and Elections (1942 
ed.), Ch, XXII. 
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belong to his party will be at his service. In addition to these forces 
which can be counted upon at any time, tens of thousands of citizens who 
are only incidentally concerned with politics between elections will come 
out to assist in a presidential campaign. 

The candidate’s speech of acceptance. While the process of organizing 
for the campaign gets under way immediately after the nomination of the 
candidate, the fighting does not really begin until the candidate delivers 
his speech of acceptance. This speech the nominee makes when, a month 
or more after the convention has adjourned, he is formally notified of his 
nomination. Franklin Roosevelt’s act of going to the convention city to 
give immediate acceptance constitutes a dramatic exception to the general 
rule and serves as an example of his strategy. In accepting the honor, the 
candidate takes occasion to give his views on the issues of the campaign. 
He usually gives his interpretation of the party platform, and he may even 
go so far as to modify certain parts of that platform.^ As we stated in the 
preceding chapter, the views of the candidate are more important and 
attract much wider attention than platform declarations; for, if he is 
elected, his views are more likely to prevail than platform pledges. 

‘‘The strategy of superior place.” The candidate must be given first 
place in the campaign. He must be kept before the people at all cost. 
We are told that the failure of the Republicans to observe this principle 
in 1916 led to the defeat of Mr. Hughes. Hughes talked about Wilson; 
Taft and Roosevelt talked about Wilson; and when Wilson spoke he 
talked about Roosevelt, Taft, and Wilson. Everybody was talking about 
Wilson, and nobody was talking about Hughes. Wilson had the advan- 
tage of “the strategy of superior place.” ^ In 1920, Cox, the Democratic 
candidate, was seriously handicapped because everybody was still talking 
about Wilson. John W. Davis could hardly get into the fight in 1924 
because the Republicans ignored him. In 1928 Smith was practically ig- 
nored by Hoover. The original plan of Repu|)lican strategy for 1932 
seemed to call for very little effort from Hoover; but it was later found 
desirable to bring him to the front to answer Roosevelt, who had early 
adopted the “strategy of superior place.” In 1936 the .Republicans at- 
tempted the strategy of attacking Roosevelt and his subordinates. The 
Democrats would not be drawn into any discussion of subordinates. 
They paid little attention to the charges against Roosevelt, but empha- 
sized his positive achievements, his gallant leadership. 

The “whirlwind” campaign. A number of candidates and their mana- 
gers have made the mistake of thinking that the best way to appeal to the 

2 Just before he was nominated (1936) Governor Landon wired the Republican commit- 
tee his interpretation of the party planks on child labor, the currency, and the civil serv- 
ice, and just after he had been nominated (1928) Governor Srhith wired the Democratic 
National Convention that he disapproved of the plank favoring prohibition. 

3 Sait, op. cit., p. 607, from Behind the Scenes in Politics. 



Campaigns and Elections 203 

voters is for the nominee to tour the country relentlessly, make as many 
speeches as possible, and shake hands with as many as can get to him at 
hotels and railway stations. While there is no doubt that a speaking tour 
may be of decided advantage to a candidate, the authorities on such mat- 
ters are in pretty general accord that it can be easily overdone. It is a 
great physical strain on the candidate to spend so much time on a train, 
to change climate frequently,' to make hundreds of speeches, and to shake 
hands with tens of thousands. He has no time to prepare his speeches 
with care, nor are facilities available for giving them adequate publicity. 
When conducting a campaign of this sort, the nominee is in great danger 
of losing his dignity, and his speeches are almost certain to deteriorate in 
quality. He and his backers may be greatly impressed by the throngs 
which greet them at every stopping place, and they may think that victory 
is assured. They forget, however, as Melville Stone said, that nine out of 
ten who gather to see and hear the candidate would be equally excited by 
the visit of a circus. Stone attributed Hughes’s defeat in 1916 to his 
“touch-and-go” talking. Arriving at a small town, he would make a 
hasty speech, which would be inadequately reported, and, on its receipt 
by the great metropolitan newspapers in the rush hour, it would be cut 
down, so that Mr. Hughes would hardly recognize his own speech when 
he read it in the papers the next morning.^ In 1940 Willkie made too 
many extemporaneous speeches on his tours, and at times he may have been 
indiscreet. 

The “front-porch” campaign. In striking contrast to the “whirlwind” 
or “swing around the circle” type of campaign is the “front-porch” method 
of appeal. This method was employed most successfully by McKinley in 
1896 while Bryan was “stumping” the country. Mark Hanna, McKinley’s 
campaign manager, carefully arranged to have delegations representing 
various interests call on McKinley at Canton. The leader of a delegation 
would make a speech wlych the candidate had seen and approved some 
time in advance. McKinley was therefore able to make a cai-efully pre- 
pared reply. In this manner the Republican nominee outlined his posi- 
tion on the issues and reached the American public through the press in 
a way that Mr. Bryan could not possibly reach them with his itinerant 
plan of campaign. McKinley’s method was followed to a considerable 
extent by Wilson in 1916, by Harding in 1920, and by Hoover in 1928. 
Smith made rather extensive tours in 1928, but he made speeches only at 
important points. Four years later Franklin D. Roosevelt followed the 
same general tactics; but President Hoover, despite his earlier declaration 
that he would do little campaigning, took a number of short trips, making 
speeches over a national hook-up at important points and rear-platform 
appeals at many of the smaller cities. He concluded his campaign with a 

4 See Sait, op. cit., p. 625. 
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dash to California. In 1936 and again in 1940,® the candidates of both 
parties, despite their use of radio facilities, traveled widely and used many 
occasions for speeches. They seemed to consider the personal contact 
indispensable. 

Other campaign speakers. It is highly desirable that a candidate be a 
good campaigner, but sometimes he is not. Whether the candidate be a 
superb campaigner or not, he cannot do all the speaking. He is assisted 
by thousands of others. Some of them can speak to the nation, and they 
are heard with almost as much interest as the candidate himself. Bryan 
was invaluable to Wilson. Taft and Theodore Roosevelt, especially the 
latter, almost eclipsed Hughes. Hughes and Borah delivered smashing 
blows for Hoover in 1928. A number of speakers will have no particular 
influence in the country as a whole and they may be unknown outside of 
their districts, but they have political power in those districts and their 
services in the campaign are indispensable. Other speakers are very care- 
fully selected and sent out to make the candidate a place with the religious, 
racial, national, and economic groups. 

Newspaper publicity. Intimation has already been made of the impor- 
tance of newspaper publicity. Newspapers serve as one of the best means 
of making an appeal. Nearly all of them are connected with some party, 
and a number are owned by party leaders. The great journals are given 
information, often advance information, about practically everything that 
takes place in the theater of political operations. Smaller papers are given 
less; but the material is specially prepared for them, sometimes in the 
form of ready prints. This free newspaper publicity has been reinforced 
in recent years by paid advertising. The free propaganda of the party 
newspapers goes almost exclusively to the faithful, for they subscribe to 
those papers because they are in accord with their political views. The 
paid advertising may reach the unconverted, because space can be bought 
in journals of practically every party, group, or faction. 

Other campaign literature. Tens of millions of documents are sent out 
by each party in the course of the campaign. Among them we may find 
millions of copies of the candidate's acceptance speech, extracts from his 
other speeches, and articles or speeches by various other party workers. 
The party has an asset in the speeches made in Congress for political pur- 
poses. These are i-eprinted by the government in unlimited quantities at 
cost, and sent through the mail free under the frank of a congressman. 
The most complete publication of the party is the Campaign Textbook. 
It contains a great deal of information about all parties: the biographies 
of candidates, acceptance speeches, platforms, party records on important 
issues, and other information. It is placed in the hands of journalists and 

5 In 1940 Roosevelt tried to limit his travels and speeches, but in October he entered the 
campaign with zest. 
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party leaders. In the language of Professor Sait, it is for the teacher 
rather than the pupil. 

Slogans and billboards. Slogans have frequently proved to be telling 
party propaganda. A good slogan is a declaration and a challenge, con- 
taining some elements of suggestion and appeal. It may strike the public 
fancy as a popular song. Running through the list at random we find 
“Tippecanoe and Tyler too,” emphasizing the character of Whig candi- 
dates in 1840; “54, 40 or fight,” the militant cry of the Democrats for all of 
the Oregon territory in 1844; and “Do we want a change?”, the complacent 
query of the Republicans in McKinley’s campaign for re-election in 1900. 
On fences, billboards, and in any other convenient space that could be 
had, regardless of the price, the Democratic manager in 1916 pasted a 
large poster of a happy home in peace time and with it the slogan, “He 
has kept us out of war.” It made a most effective appeal at a time when 
all the great nations except the United States were at war. Not all slogans 
are sure winners. The great Republican victory of 1920 probably owed 
very little to the poster, “Let’s Have Done with Whggle and Wobble,” 
which cost the party $400,000. “Keep cool with Coolidge” and “Pros- 
perity” sounded more convincing as Republican slogans in 1924 and 1928 
respectively. “Happy Days Are Here Again” may have been effective, 
although it was only the expression of a hope. 

Radio as a campaign medium. As already intimated, the radio plays 
a most important part in political campaigns. Aristotle said that a state 
should be so small that all of its citizens could be brought within the sound 
of a speaker’s voice. With the radio, the United States meets what was 
long regarded as the Philosopher’s rather impractical suggestion. Not 
only does the radio bring the addresses of candidates and their leading 
spokesmen into every man’s home but, much more important, it discour- 
ages the old time oratorical method of appeal. Those most skilled in the 
use of the radio enter our, homes unobtrusively and have a brief chat with 
us. We cannot be certain, but there is a very general belief that the radio 
is now the most effective medium of appeal to voters, more effective even 
than the newspapers. The appropriation for radio is commonly the larg- 
est item in the party budget. It is quite probable that the radio voice 
and the radio manner wall be important considerations in choosing future 
nominees for the presidency. 

Personal work. The campaign speeches delivered to thousands in audi- 
toriums and at the same time to radio audiences of rQillions, the news- 
paper articles, their cartoons, and their advertising, the special campaign 
literature circulated directly by the party, the slogans and posters, valuable 
as they may be, will not win elections. A great deal of quiet personal wmrk 
must be done. The best political brains of the party are applied to the 
task of winning the support of leaders of various groups. There is a chance 
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for drama in addressing a great audience, and some speakers are exhila- 
rated when they are greeted with applause which resembles the ‘‘roar of 
mighty breakers on a rock-bound coast”; but a quiet conference with an 
individual who has influence may secure more votes for the party than a 
dozen of its orators can garner. In 1916 several Democratic leaders, some- 
what to the surprise of the Republicans, it seems, were able to reach the 
influential German-Americans and secure through them a big German 
vote for Wilson. Personal work with the individual voter is conducted 
officially by the smaller fry of party workers, such as precinct captains and 
lieutenants. Humble voters, in numbers running into the millions, do a 
certain amount of personal solicitation. This unofficial work of the or- 
dinary voter is important in the campaign; for there are few voters indeed 
who do not have some influence with others. 

The campaign intensive in ‘‘doubtful” states. In “doubtful” states, the 
party goes to the greatest trouble and expense to learn how the people 
expect to vote. If a state seems “safe” after a canvass has been made, the 
leaders will keep sufficient forces there to hold it and send their reserves to 
other states which the canvass has shown to be doubtful. It is in the states 
which are fairly evenly divided between the great parties that the battles 
are most furiously joined, the money is most lavishly spent, and bribery 
and corruption are most likely to be employed. Although the campaign 
in these states is intensive, it is at the same time extremely cautious; for a 
pivotal state with its entire electoral vote may be won by a clever bit of 
strategy or lost by a small blunder. 

Campaign blunders. The classical instance of a campaign blunder 
occurred in New York in 1884, when a group of ministers held an enthu- 
siastic meeting to give Blaine, the Republican candidate, their endorse- 
ment and a certificate of character. Their militant chairman charac- 
terized Democracy as the party of “rum, Romanism, and rebellion,” and 
the impertinent alliteration was received by his fellow clergymen with 
approval. Blaine w^as dozing or asleep when the speech was made, or he 
undoubtedly would have rebuked militant and aged Doctor Burchard for 
his impolitic utterance. As it was, neither Blaine nor any other Republi- 
can leader seemed to realize its significance until it appeared in the news- 
papers. Roman Catholics were incensed. Cleveland carried Netv York 
by the extremely small plurality of 1,149 votes, and the 36 electoral votes 
of that state made him President. The Burchard indiscretion has been 
characterized as “the most important feat of its kind since the cackling of 
the geese saved Rome.”® In 1916 organized labor in California was 
offended because Mr. Hughes attended a banquet served by “scab” waiters 
Tn San Francisco, and some other Californians turned against Hughes for 

6 A. Johnston, “Political Showmen/’ Forum, July, 1932. Of course it is easy to show 
that prohibition or other issues defeated Blaine in New York; but certainly the Burchard 
incident, all other factors being w^hat they were, was decisive. 
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his failure, through no fault of his own, to meet Governor Hiram Johnson 
when the two were in the same hotel. The California vote in November 
stood: Wilson, 466,289; Hughes, 462,516. The 13 electoral votes of that 
state gave Wilson his second term. 

‘‘The illusion of victory.” All through the campaign, but more espe- 
cially as it draws to a close, each party makes extravagant prophecies of 
its sure success, hoping to create the “illusion of victory’' — a piece of 
strategy which may bring victory. The party is going to carry states which 
regularly belong to it by unprecedented majorities; it is certain to achieve 
success in at least three fourths of the states commonly considered doubt- 
ful; in the remaining states it will make a memorable showing! Straw 
votes are taken in districts or among groups known to be safe, for the 
purpose of carrying the illusion to the hesitant or skeptical. Bets, the 
prevailing odds being reported in the press, are thought by political leaders 
not to be without effect upon the voters. There is a strong belief among 
party leaders that there are thousands of electors who will jump on the 
winner’s band-wagon, and the leaders therefore employ every device to 
present their candidate as the winner. 

Political organizations have always made use of polls as a means of 
testing the strength of their candidates in particular areas and as indicators 
of the strategy which ought to be employed. Such polls are commonly the 
private property of the organizations. Beginning about 1916, the Literary 
Digest and other magazines and newspapers have been taking polls of the 
entire nation and giving the results to the public. Perhaps the best known 
and the most successful of these polls are those of Doctor Gallup and 
Fortune. By a scientific sampling of the electorate they have been able 
to estimate within two or three per cent the sentiment the electors later 
expressed in the official vote. Party leaders watch these polls closely. 
There can be no doubt that the party headquarters use them in determin- 
ing their strategy, and, if a poll is favorable to a particular party, it uses 
it to create the illusion of victory. If, on the other hand, a poll shows a 
party in second place, the leaders will question its validity, perhaps de- 
nounce it, or even suggest that polls are a menace to free elections. There 
is no proof, however, that these polls have any effect upon the voters. It 
is encouraging that no such evidence has been found, that %ve may have 
exaggerated the band-wagon tendency. 

What makes up the voter’s mind. All of these activities of parties, and 
many more which we have not mentioned, are directed at the voter. 
How, in the midst of all the confusion of conflicting claims and evidence, 
does he make up his mind? The great majority of voters do not make up 
their minds for particular candidates and elections. They are Democrats 
or Republicans, and they support their party regardless of candidates and 
issues. We may go back one step further and say that the average voter 
was born a Democrat or a Republican; that he took his party affiliation 
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from his parents or playmates when he was in primary or grammar school; 
and that he rationalized his political faith when he grew up. From the 
results of numerous tests, Merriam and Gosnell estimate that 75 per cent 
of the voters belong to this “hereditary” groups To be sure, such issues 
as slavery, “sound money,” and Prohibition have caused some of the hered- 
itary voters to change parties temporarily or even permanently, A candi- 
date's position on “moral” questions, his religion or lack of it, may alienate 
a few of the up-to-now party regulars. The economic depression during 
the Hoover administration seemed to cause many Republicans to desert 
their party in 1932. But the ordinary run of issues and candidates leaves 
three fourths of the voters practically unshaken in their allegiance. 

The independents. But what of the 25 or 30 per cent of the voters 
who must make up their minds concerning issues and candidates at each 
election? The personalities and records of the candidates win or repel 
many independent voters. Thus, Wilson in 1916 received a large vote 
from independents and from independents with Republican leanings, 
while Hoover received the bulk of the independent and much of the 
independent-Democratic vote in 1928. Since that date, Roosevelt has had 
the support of independents, including a number who once were fairly 
good Republicans. The record of the party is also a potent factor with 
the independent voter. The “Let well enough alone” and “Do we want 
a change?” slogans may often be used with effect on conservative inde- 
pendents by the party in power. Independent voters may be appealed 
to on such points as a candidate's position on public utilities, his an- 
nounced foreign policy, his attitude toward labor, and his conservation 
program. Again, the independent may be influenced by his friends, espe- 
cially by those who happen to be in politics, by his clubs, by straw votes, 
by what he reads in the papers, and by the “illusion of victory.” Many 
independent voters can give no more logical reason for their choice than 
the rabid partisans. The writer once asked a lady why she was support- 
ing a particular candidate. “Oh,” said she, laying her hand over her 
heart, “something just tells me that he is the man.” A young student 
independent, with Phi Beta Kappa grades, said he could not vote for a 
particular candidate because he had dark rings under his eyes. 

II. ELECTING THE PRESIDENT 

The electors. The Constitution does not give the people the right to 
elect the President and Vice President. It states that they shall be chosen 
by electors; that each state shall be entitled to as many electors as it is 
entitled to representatives and senators in Congress; and that the electors 
shall be chosen as the legislature of each state shall see fit. 

Their number. If a state is entitled to ten representatives, these, with 

7 op. dt.j p. 107. See also Key, op. dt, pp. 616 ff. 



Campaigns and Elections ^09 

its two senators, entitle it to twelve electors. The whole number of repre- 
sentatives is 435 and the number of senators is 96, making the total number 
of presidential electors 531. The Constitution stipulates that a candidate 
who receives a majority of the electoral vote (266 of the present number of 
electors) shall be President, 

How CHOSEN. During the first few years of the Republic, the legis- 
latures commonly chose the electors; but with the growth of democracy, 
they passed the privilege of choosing them to the people. After 1832 
South Carolina was the only state in which electors were still chosen by 
the legislatures; and since Civil War days no state has employed that sys- 
tem, except Colorado, which reverted to it temporarily in 1876. The fact 
that the legislatures have given the voters the privilege of choosing presi- 
dential electors for a century places the election of the President and Vice 
President in their hands. 

What happens is this: Each party in each state nominates a number of 
individuals for electors equal to the number of electors to which the state 
is entitled. These nominees are usually chosen by the party convention 
in the state, or by a party committee. Such nominees must not be mem- 
bers of Congress or holders of other positions under the national govern- 
ment, since the Constitution excludes these classes from electoral service. 
Usually, persons of dignity or useful partisans are picked for the honor. 
On the Tuesday following the first Monday in November (the date fixed 
by national law for the choice of electors) the voters go to the polls and 
cast their ballots for the electors, not for President and Vice President. 
More than a century ago the people of the whole state commonly chose 
two electors, and an elector was chosen by the people of each congressional 
district. This system had the political disadvantage of dividing a state's 
electoral vote, since districts might choose electors from different parties. 
In order to increase the power of the parties and the influence of the state 
in national politics, the general ticket system was adopted. By this method 
of choice, every voter in the state votes for all the electors to which the 
state is entitled. For example, if a state is entitled to twelve electors, a 
Democratic voter will vote for the twelve persons his party has nominated 
for electors. Although an individual may divide his vote among electoral 
candidates of two or more parties, it is obvious that he is extremely un- 
likely to do so.® 

The election. The electoral candidates who receive the greatest num- 
ber of popular votes in a state are elected. For example, if the Democratic 
electors receive 300,000 votes, the Republican 299,000, and the Socialist 
100,000, the Democratic electoral candidates win, in spite of the fact that 
they have only a plurality, not a majority, of the popular votes. It usually 

8 Many states have ceased going through the empty form of printing the electors’ names 
on the ballot. In such states, a vote for the presidential candidate is counted as a vote for 
the electors of the party. 
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happens, however, that some party gets a dear majority of the popular 
votes in a state. Now, if Democratic electors are chosen in one state, we 
know that those electors, being good party men, wnll cast their votes for 
the Democratic candidates for President and Vice President when the 
time comes for them to do so. If Republican electors are chosen in an* 
other state, we know that they will be loyal to the Republican candidates. 
Consequently, when we know what electors have been chosen in each of 
the forty-eight states (as we do Tuesday night or Wednesday morning), we 
know exactly how many electoral votes each candidate for President will 
have. If one of them will have as many as 266 electoral votes (a majority), 
he is our next President. On the first Monday, after the second Wednes- 
day in December, the electors meet at the various state capitals and go 
through the formality of voting for President and Vice President. On 
January 6, the votes are formally counted at a joint session of the two 
Houses of Congress, and the president of the Senate announces the “state of 
the vote.” 

The Hayes-Tilden election dispute. In 1876 a grave crisis arose in 
connection with the electoral vote. Tilden, the Democratic candidate, 
had 184 votes; Hayes, the Republican candidate, had 164; four states 
having an aggregate of twenty-one votes sent in conflicting returns. The 
Constitution was silent on what should be done in such a case. Congress 
had taken a less weighty dispute which arose out of the election of 1820 
into its own hands; but, with the House of Representatives Democratic 
and the Senate Republican, Tilden needing one electoral vote for a ma- 
jority, and Hayes twenty-one, a deadlock resulted between the two Houses 
in 1876. Consequently, they created an electoral commission of five 
judges of the Supreme Court, five senators, and five representatives. As 
eight of them were Republicans and voted together on all important points 
raised, Hayes received the twenty-one votes in dispute and became Presi- 
dent. In 1887 Congress passed a comprehensive law which places the 
responsibility of settling such disputes upon the states, although in cer- 
tain extreme cases Congress may take a state’s electoral vote dispute into 
its own hands. 

What happens if the electoral college does not elect. If no candi- 
date for President receives a majority vote in the electoral college, the 
Constitution requires that the House of Representatives shall choose the 
President from the three who stand highest on the electoral list. The 
Constitution provides further that in such cases each state delegation in 
the House shall have one vote; that members from two thirds of the states 
shall constitute a quorum; and that a candidate who receives the vote of 
a majority of all the states shall be President. If, when the election de- 
volves upon the House of Representatives, thaf body should fail to choose 
a President before the 20th day of January (formerly before the 4th of 
March), the Vice President shall act as President. Two Presidents have 
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been chosen by the House. The electoral college tied 73-73 on Jefferson 
and Burr in 1801, and the House then elected Jefferson. In 1824 
electoral vote stood: Jackson, 99; Adams, 84; Crawford, 41; and Clay, 37. 
The House, having the authority to choose any one of the three highest 
on the list, elected Adams, 

If no candidate for Vice President receives a majority of the electoral 
votes, the Senate, each senator having one vote, chooses the Vice President 
from the two candidates who stand highest on the electoral list. Two 
thirds of the Senate constitutes a quorum for this purpose, and a candi- 
date who receives the votes of a majority of all the senators is elected. 
When a President is to be chosen in the House of Representatives and a 
Vice President in the Senate, it is possible for a deadlock to occur in both 
bodies, leaving the country without a President or Vice President at the 
date of inauguration. This is extremely unlikely, of course. In any 
event, the Twentieth Amendment (1933) gives Congress the authority to 
provide for such contingencies. 

Minority presidents. Although the people choose the presidential 
electors, it does not. necessarily follow that the candidate who goes to the 
White House is favored by a majority of the voters. It was shown above 
that a candidate receives all the electoral votes of a state if the electors of 
his party receive a majority or a plurality of the popular votes. Now sup- 
pose that one candidate’s electors receive larger majorities or pluralities 
in states which have less than half the total electoral vote than another 
candidate’s electors receive in states which have more than half the total 
electoral vote; it is clear that the latter candidate may win the presidency 
on fewer popular votes than his opponent received. This happened in 
1876, when Tilden received 250,000 more popular votes than Hayes, and 
Hayes became President by an electoral vote of 185 to 184. It happened 
again in 1888, when Harrison was elected by an electoral vote of 233 to 
168, although Cleveland had received 95,000 more popular votes. If there 
are three or more strong candidates in the field, we are almost certain to 
get a “minority” President. In i86o the popular vote stood: Lincoln, 
1,866,352; Douglas, 1,375,157; Breckinridge, 845,763; and Bell, 589,581. 
But Lincoln, having the plurality in many states, received 180 of the 303 
electoral votes. In 1912 Wilson, with about 42 per cent of the popular 
votes, had 435 electoral votes; while Theodore Roosevelt, with 27 per cent 
of the popular votes, w^on 88 electoral votes; and Taft’s score was 23 
per cent of the popular votes and only 8 electoral votes. 

Proposed changes in the election system. Some observers are dissatis- 
fied with our electoral system, and they propose various remedies. It is 
suggested that we abolish the electoral college, which for at least a century^ 
has been only an empty shell. Its abolition need not change the part of 
the state in electing the President. The state vote for President could 
still be determined, as now, by the number of its representatives and sena* 
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tors in Congress, and cast for the candidate who received the highest num- 
ber of popular votes in the state.® A more far-reaching proposal is that 
we adopt the system of direct election by the people. This plan in its 
simplest form would mean that the candidate who received the highest 
number of the nation's votes, without regard to state or district divisions 
of the country, would be President. Few advocate the popular election of 
the Chief Executive in this form; for it would tend to break up the states 
as political units and it would give the congested areas of the country a 
larger voice in the election than they now have. A plan which provides 
that a majority or plurality of voters in a majority of the states shall elect, 
meets with favor in some quarters; but it is obvious that it would enable 
small and sparsely settled states, which contain much less than half the 
population, to carry an election. Each of these proposals calls for the 
abolition of the archaic electoral college, but beyond that not one of them 
has a clear advantage over our present system. It cannot be said that 
there is any general demand for a change, and any one of the plans sug- 
gested would call for a constitutional amendment, which means a hard 
fight even where there is an insistent demand for an amendment.^® 

in. CONGRESSIONAL CAMPAIGNS 

One third of our senators and all of our representatives are elected 
biennially, on the Tuesday following the first Monday in November of 
the even years. Quadrennially, therefore, they must be elected at the 
same time the people choose the President — the presidential electors, to 
be more exact. 

Organizations supporting candidates. Candidates for Congress are for 
the most part strong party men, and in consequence they receive the sup- 
port of the state and national party organizations. Each party has a sena- 
torial and a congressional committee, which help plan the campaigns and 
furnish speakers and '‘literature." These committees work in co-opera- 
tion with state committees, and in very close co-operation with the na- 
tional committee; for from the latter their main financial support is de- 
rived. 

Influence of presidential campaigns. In “presidential years" the White 
House is the chief objective, and all other party activity must be in co-op- 
eration with and, to some extent, subordinate to the campaign to elect the 
President, In these years the fortunes of the candidates for Congress are 
largely tied up with the fortunes of the presidential candidates, although 
candidates for the House of Representatives in districts in which their 

9 A constitutional amendment carrying this provision almost passed the Senate in 1934. 

10 For criticism and recommendation on the electoral process see J. C. Allen, “Our 
Bungling Electoral System,” Am. Pol, Sci, Rev,, XI (1917), pp. 685-710; J. E. Kallenbach, 
“Recent Proposals to Reform the Electoral College System,” Am, Poll Sci, Rev., XXX 

PP* 924--9a9- 
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party is very strong and candidates for the Senate in states in which their 
party is supreme will be elected in any case. The voter will ordinarily 
vote a ‘‘straight ticket/' which means that a “landslide" for a party's candi- 
date for President will bring a number of men to Congress who would not 
be sent there otherwise. There are exceptions to this rule, of course, as 
instanced by the fact that several Democrats were elected to the Senate in 
1928, although their states gave majorities to the Hoover electors.^^ 

The congressional campaign in “off years.” We can get a better picture 
of the congressional campaign in the off years — the election years which 
fall between the quadrennial struggles for the chief magistracy. The chief 
issue of the campaign is frequently the President's record. This was par- 
ticularly true in 1934 and 1938. In 1942 the issue was in part on the 
President's conduct of the war, but perhaps more on the political conduct 
of Congress during that war. The charge that Congress had shirked and 
dodged its duty in the matter of a revenue bill, on the problem of price 
control, and other questions seemed to stick. It is true that the voters 
were not particularly discriminating, but they did make rather extensive 
changes in the personnel of Congress. The party opposing the Adminis- 
tration vigorously points out its shortcomings and asserts that what is 
needed in Congress is more “backbone," more men who will “stand up to" 
the Administration, who will assert the rights of Congress and throw the 
“rubber stamp" to the salvage collectors. Often there is no clear-cut na- 
tional issue, and even if there is, contests may be won in states and districts 
on purely local issues, personalities, or promises of “pork." Few candi- 
dates are so frank, however, as W. J. Bulow, South Dakota’s Democratic 
candidate for the Senate in 1930, who is reported to have said, “There ain't 
any great issues out here, I guess. Mac's [Republican Senator W. H. 
McMaster] got a job and I want it." 

Aid from general headquarters. While the individual candidates must 
bear a large part of the responsibility for their election in off years, this 
does not mean that the national party organizations leave them to their 
fate. The various political leaders, committees, and experts will do their 
best to help party regulars all along the line. Some idea of the sort of 
thing that is done is furnished by Time's breezy discussion of the 1930 
campaign strategy.^® 

“Party leaders in Washington supply the campaign words-and-music, 
which candidates repeat on the stump throughout the land. Chief Re- 
publican composer: James L. West, director of publicity. Chief Demo- 
cratic composer: Charles Michelson, director of publicity. They write 
the statements that are issued under the names of party leaders. So sharp 
have been Composer Michelson's attacks on President Hoover that last 

11 This happened in New York, Texas, and other states. 

12 Thne, October 27, 1930, p. 16. 

18 September 8, 1930, p, 14. 
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week Chairman William Robert Wood of the Republican Congressional 
Campaign [Committee] cried out in hurt protest, charged the Democrats 
and Mr. Michelson with a ‘plot’ to slander the President and undermine 
his influence. . . . 

“Pressagent Michelson dug through old issues of the Congressional 
Record, found where shortly after the World War Mr. Wood himself 
had assailed Herbert Hoover, had called him an expatriate and ‘the 
most expensive luxury ever fastened on this country,’ had warned that 
he w^as ‘unfit for a responsible position of trust.’ 

“When Pressagent West brought out a fat statement listing all the 
party’s 1928 pledges and how the G.O.P. had carried them out (except 
for an antilynching law), Pressagent Michelson, under the name of Con- 
gressman Cordell Hull, guyed him for omitting the party platform’s pre- 
amble assuring the country of continued Prosperity, raised anew the 
deadly cry of ‘Hoover Panic,’ on which the Democrats this year have 
founded their campaign.” 

The President himself may take a part in the off-year campaign. He 
must not be too aggressive in his activity, for the voters seem to resent a 
President’s appeal for a Congress to his liking; but he may assist individual 
candidates in various ways — by letters, by opportune visits to their dis- 
tricts, by patronage, and by other means. In recent years the instances of 
executive participation in congressional campaigns has occurred in the 
primaries, those of 1938 (see Chapter 7, section I). The failure of Presi- 
dent Roosevelt to make effective his efforts to defeat certain anti-New Deal 
candidates in those elections may serve to warn Presidents to restrain their 
activities in primary elections as the failure of Wilson in the general elec- 
tion of 1918 warned them to be cautious of intruding in the general 
election campaigns. Indeed, interference in the primaries is much the 
more risky undertaking, for it results in intra-party strife, which may be 
fatal I 


IV. STATE AND LOCAL CAMPAIGNS 

The national party battles by no means end the story of campaigns 
and elections. In the states, the fight is on for governors’ chairs, member- 
ships on numerous boards and commissions, seats in the legislatures, and 
places on the bench; in the counties, sheriffs, commissioners, surveyors, 
assessors, school superintendents, and coroners are among those to be 
elected; and in the cities, mayors, councilmen, and a number of other 
officers are to be chosen by the people. Not all of these officers are elected 
on the Tuesday after the first Monday in November in the even years, 
the date of the national elections; but many of them are elected at that 
time, and these must necessarily compete with candidates for national 
office in the unequal contest, a very unequal contest in presidential years, 
for the voters’ interest. We must remember, too, that candidates for the 
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great majority of these offices are nominated in direct primaries, which 
means that there must be two campaigns and two elections for all the 
offices to which the direct primary applies. 

Controlling factors in state and local campaigns. National issues are 
often controlling factors in state campaigns, and not infrequently in local 
campaigns. This comes about because national issues are usually the 
center of interest and because many state and local elections, with the ex- 
ception of city elections, occur on the national election days. The typical 
voter, obeying his own partisan impulses, or too much a victim of inertia 
to vote for candidates in different party columns, or hearkening unto the 
voice of party leaders to vote the ticket “straight,” marks his cross in the 
big circle at the top of the party list, thus supporting his party for all 
offices from President to constable. But at times the states and local 
communities have great concerns of their own; they will not subordinate 
their problems to the national issues. Personal or factional feuds, strug- 
gles of the public against the interests of railroads, power magnates, local 
public utilities, insurance companies, mining and manufacturing inter- 
ests, and various other groups, may temporarily or for a considerable pe- 
riod of time bring parties, factions, and voters to consider issues or prob- 
lems in their states or counties or cities independently from those of the 
nation. It happens, therefore, that states sometimes, and cities fre- 
quently, elect tl\e candidates of one party to national office and the candi- 
dates of another to their own offices. This division of the honors of office 
comes about not only for the reasons just given, but also because the ties 
of party do not bind the voter in state and local campaigns, particularly 
in the latter, as they do in national campaigns. Even in national elec- 
tions a lapse of party regularity is now condoned or easily forgiven, a tol- 
erance quite unknown thirty or forty years ago, when “scratching the 
ticket” in such elections was little short of treason. 

Campaign methods. The methods of reaching the voter in state and 
local campaigns are, in general, about the same as those employed in the 
national contests. There are important shades of difference, however. 
Merriam and Gosnell tell us that personal squabbles, factional strife, class 
consciousness, sectional jealousies, race prejudice, and religious antipa- 
thies are found in more intense form in individual states than in the coun- 
try as a whole, thus giving state campaigns more complications than the 
national campaigns. The local communities may be said to hold the same 
difficulties for the campaigner as the state. Two general courses are open 
to the candidates: they may walk the tight rope, sidestep, wiggle, wobble, 
and “weasel” in the attempt to win votes from all groups or factions; or, 
they may pick out the classes which have the greatest number of votes, pose 
as the champions of their interests, and make capital of their declared hos- 
tility to, let us say, Wall Street, “bloated bondholders,” and “soulless cor- 

Merriam and Gosnell, op. cit., pp. 357-359. 
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porations.” The latter method is* more likely to prove effective if the 
candidate is a practical psychologist. Candidates are, of course, backed 
by various party organizations, which help them with speakers, “litera- 
ture,” and money. In the local areas the candidates can do a great deal 
for themselves through personal contact with a large number of voters, 
sometimes all the voters in their district. 

Pettiness and personalities in campaigns. Sometimes state and local 
political contests are conducted on the somewhat dignified plane that 
usually characterizes the national campaigns. At other times militant 
gubernatorial or mayoralty candidates with burning issues and eager 
backers conduct “hammer-and- tongs’’ campaigns. Not infrequently our 
campaigns, other than national, degenerate to trivialities and personali- 
ties. Here is a rather extreme example of the latter type. The fact that 
it comes from a Texas “run-off” primary does not impair its value as an 
illustration; for, there, success in the Democratic primary is equivalent to 
election. Mrs. Miriam A. (“Ma”) Ferguson, the state’s chief executive 
during 1925-27, and wealthy Ross A. Sterling were candidates for gover- 
nor in 1930. Retiring Governor Dan Moody fired the heaviest projectiles 
against “Fergusonism” for Sterling, while Mrs. Ferguson’s husband, re- 
moved from the executive mansion of the state by impeachment in 1917, 
championing the cause of the “common people,” mixed the poison for 
the “millionaires.” “Husband Ferguson drew enormous crowds, set them 
wild with denunciations of Messrs. Moody and Sterling. Newspapers 
were given libel law waivers by Candidate Sterling to print anything 
Stumpster Ferguson said against him, but Mrs. Ferguson would not grant 
the press the reciprocal privilege. Her husband, appealing to the 'com- 
mon folks at the fork of the creek,’ mocked and jibed at Candidate Ster- 
ling’s handsome Bay Shore house, declared it had no less than 27 bath- 
rooms.” Sterling, who was no public speaker and left the stumping to 
others, did feel called upon to explain just why he needed eight bathrooms 
in his home, and he expressed the hope that every citizen of Texas might 
have at least one bathroom,^® Sterling won this particular campaign, but 
two years later he lost to Mrs. Ferguson in a similar “run-off” contest. 


V. THE VOTING PROCESS 

In our chapter on “Citizenship and the Suffrage,” we learned that citi- 
zens who are at least twenty-one years of age, who have resided in a com- 
munity a sufficient period of time, who have passed the literacy test and. 
paid a poll tax in states where they are required, and who are not crimi- 
nals or insane, may register as voters. In this section, we are concerned 

IS Tim^, September 1, 1930, pp. 19-20. 

le Brooks, op. cit., Ch. XV; Bruce, op. cit., Ch. XVII; Key, op. cit., Ch. XXI; Merriam 
and Gosnell, op. cit., Chs. XVII-XVIII; Sait, op. cit., Ch. XXVII. 
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with the regulations and conditions under which votes are cast on election 
day. 

The polling place. The county or city is divided into precincts or dis- 
tricts, each of which contains several hundred voters. Each precinct has 
its polling place. Formerly, the prevailing practice was to rent private 
property for this purpose, but this gave too much opportunity for graft 
and favoritism; so that the tendency now is decidedly in the direction of 
requiring the use of school buildings, police stations, or other public struc- 
tures, Sometimes churches are used. A few states blessed with good 
climates make considerable use of tents. 

Election officers. When the voter enters the polling place, he finds that 
several individuals, almost invariably one or two from each of the great 
parties, are serving as inspectors or judges of elections. These persons are 
responsible for the proper conduct of the election in the precinct. If they 
are corrupt, elections become frauds in spite of volumes of laws intended 
to keep them pure; for, as a learned judge once said, no statute has yet 
been drafted which will serve as a substitute for an honest man. The 
theory that dishonest inspectors of the two major parties will check each 
other and thus keep an election pure has some fatal defects in practice, 
and the soundness of the theory may well be questioned. Two dishonest 
men who happen to belong to different political parties are no more likely 
to give us an honest election than two wrongs are to make a right. These 
men may put personal gain above party advantage and sell out; or it may 
be both to their personal gain and party advantage to trade in election 
frauds. There are a number of cases in which party machines have 
reached agreements to “count out'" third-party candidates. Some years 
ago in Chicago an election official, in imminent danger of being detected 
at this particular crime against the voters, actually ate twenty-eight ballots 
which had been cast for the “wrong’' candidates. Sometimes the machines 
agree to trade votes; for example, presidential votes for gubernatorial 
votes. In such cases it may become the “duty” of the inspectors to make 
the exchange. It is encouraging to note that authorities are practically 
unanimous in the conclusion that such frauds are much less common now 
than they were a generation ago. 

Watchers, In addition to the election officers, the voter will find watch- 
ers at the polls. These individuals represent the different parties and 
candidates, and they have the right to see everything that is done by the 
election officials, in regard to both casting and counting the ballots. If 
they are honest, alert, familiar with the election laws, and know many of 
the voters, they can do a great deal to preserve the integrity of an election 
in their precinct. 

Earlier methods of voting. A century and a quarter ago, a number of 
states used the oral (^iva voce) system of voting. The voter simply ap- 
proached the county polling place, where the candidates for county and 
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sometimes higher offices and frequently a considerable crowd had col- 
lected. Upon being recognized by the judges and being told by them to 
vote, he pronounced the names of his candidates, whose words of thanks 
were often drowned out by the applause and jeers of opposing partisans. 
This oral pronouncement was considered by many important people to 
be the only manly way to vote, and it was still preserved in a few states until 
after the middle of the nineteenth century. The paper ballot, which was 
very generally substituted for oral voting a century or more ago, was no 
great improvement over the latter. The ballots were printed by the party, 
contained only the names of the candidates of the party, were distributed 
by the party’s “ticket peddlers,” and w^ere cast in the open. The fact that 
a ballot contained only the names of the candidates of one party made 
it impossible for a voter to divide honors between parties, unless he 
“scratched” some names on his ticket and wrote in the names of other 
candidates. If he had the energy or independence or courage to do this, 
he was almost sure to be detected and rebuked or even slugged by party 
workers. The old type of ballot made machine control of elections very 
easy, because watchers could see how everybody voted and could therefore 
see that “the goods paid for were actually delivered.” 

The Australian ballot. In 1888 a ballot long used in Australia and 
therefore known as the “Australian ballot,” was introduced in the United 
States, and it is now used in some form by all the states except South Caro- 
lina. This ballot is printed and distributed at public expense; it bears 
the names of all candidates; it is given to each voter only at the polling 
place; it is marked by the voter in secret. The original Australian ballot 
did not designate the parties of the candidates. It simply listed each 
group of candidates under the office they sought. Because of the multi- 
plicity of offices, and in the interest of parties, we have modified the Aus- 
tralian plan. In Massachusetts and in some dozen other states, the candi- 
dates for governor, Congress, arid other offices are listed in separate groups; 
but the party of each candidate is printed after his name. According to 
the Massachusetts plan, the voter must mark the name of the candidate of 
his choice for each office. In the greater number of states, the Australian 
ballot has been still further modified. Each party is given its own column 
on the ballot; and the voter, by simply putting his mark in the big circle 
at the top of his party column, votes for the candidates of his party for all 
the offices to be filled- If the voter wishes to “split” his ticket, that is, vote 
for candidates of another party for some of the offices, then he puts his 
cross in the circle of his favorite party and makes a cross opposite the name 
of each candidate he prefers who is in the column of another party. It 
is clear that the party column type of ballot makes it easier for one to vote 
the “straight” party ticket; that it tends somewhat to discourage inde- 
pendent voting; and that for these reasons it is favored by the politicians. 

Nonpartisan ballots. It is generally recognized that partisanship is to 



Campaigns and Elections 219 

be deplored in relation to judicial office and local offices. Consequently, 
in a number of states, candidates for such offices are now placed on the 
ballots in true Australian style; that is, without party designation. One 
would be foolish to say that this prevents all partisanship, but there is no 
doubt that it lessens the intensity of it and stimulates independent voting. 
In a few states candidates for public school superintendents are listed on 
a non-partisan ballot, and in Minnesota and Nebraska candidates for the 
legislature are so listed. 

Separate ballots. Nearly all the states place the candidates for all offices 
on the same ballot. Several states, however, have separate ballots for dif- 
ferent types of offices — national, state, county, and city. Thus, New York 
and Wisconsin use five ballots, Vermont seven; and it is said that at one 
time the voter had eleven different ballots in an Ohio election. Separate 
ballots may have some influence in the direction of independent voting, 
since they do in a physical sense separate candidates for the different types 
of offices. A number of states present initiated and referred measures to 
the voters on separate sheets, and thereby emphasize those questions as 
distinct from the election of officers. 

Casting the ballot. We return now to our voter, whom we left in the 
polls while we were discussing ballots. When he has satisfied the election 
officials that he is duly qualified to vote, he is given the ballot or ballots 
and retires to the pri\'acy of a booth to do the marking. An illiterate or 
physically incapacitated voter may have the assistance of election officials, 
ani in some states, the assistance of other voters, in marking his ballot. 
The marking being completed, the voter folds the ballot according to di- 
rections previously given and returns it to an inspector who, if he is satis- 
fied that it is the same ballot that was given the voter, deposits it in the 
box. 

Voting machines. In some states a mechanical device called a '‘voting 
machine’' is used. It is a complicated mechanism, but like many other 
such mechanisms it is very easy to operate. The name of each candidate 
appears under a lever, and the voter indicates his choice by pulling the 
lever over the candidate’s name. A number of states have the machines 
so constructed that an elector may vote the straight ticket by simply pull- 
ing down the lever of his party. The machine is enclosed by curtains, so 
that the voter has absolute secrecy in indicating his choices. If he votes 
in secret, what prevents him from operating the machine several times? 
The answer is that the machine records only the last movement of the 
levers, and it rvill not record that until the voter opens the curtain to leave 
the booth. The machine adds the votes as the levers are pulled for the 
various candidates, parties, or measures; so that when the polls are closed 
all that the officers have to do to learn the results of the election is to un- 
lock the machine and read the totals. The chief advantages of the ma- 
chines are: they can be operated more quickly than a paper ballot can be 
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marked; they are accurate; they are so constructed that a voter cannot 
spoil his ballot; the absolute secrecy o£ the ballot is preserved. The cost 
of installing machines is very high; but they are economical in the long 
run, because the large number of voters which the machines can serve 
makes possible a reduction in the number of election precincts and elec- 
tion officers. Then, of course, there are other savings, such as the cost of 
printing ballots and the price of ballot boxes. In spite of the obvious 
advantage of the voting machine over the paper ballot, it has been slow 
coming into general use. It is not available for any large percentage of 
voters, except in New York, Pennsylvania, and eight or nine other states. 
The chief obstacles to its adoption are: its initial cost; the distrust of a 
mechanical device which does not show how each vote is cast; and the 
determined opposition of corruptionists, who find the voting machine 
much more rigid in resisting election trickery and fraud than the paper 
ballot. 

Counting the votes. With the closing of the polls, the counting of votes 
begins. We have just observed that where a voting machine is used there 
is nothing for the counting officers to do but unlock the machine and read 
the totals. Counting paper ballots is a tedious job, and it may occupy 
election officials, who have already been busy at the polls all day, through 
the better part of the night. Even honest election officers will grow weary 
and make mistakes. Party watchers who were annoyingly alert in the 
morning measurably relax their vigilance as midnight approaches. To 
lessen the strain on tired election officials, some twelve states have provided 
for special counting boards. These may begin their work a few hours 
after the polls open, and they will have the results totaled a few hours after 
the polls close. The count as announced from the many precincts gives 
us, unofficially, the results of an election. Several days later an official 
canvass is made by officers, usually county officials, designated for that 
purpose. These canvassing boards send all the election figures which re- 
late to the state or districts larger than the county to the state canvassing 
board. 

Absent voting. It always happens that many qualified voters are ab- 
sent from their counties or states on election day. Nearly all of the states 
extend to certain classes of absentees the privilege of voting. A few states 
accord the privilege only to those absent in the military or naval service; 
a few other states allow any absentee the privilege; while the typical pro- 
vision is that all those whose business or profession renders their absence 
necessary shall be entitled to the absent voter’s ballot. About one fourth 
of the states allow those who are ill or physically disabled the privilege 
of absent voting. With respect to the distance a voter must be from his 
regular polling place in order to enjoy the privilege of an absent voter, 
the general rule is that he shall be outside his county but not beyond the 
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boundaries of the United States. Nine or ten states require the absentee 
to exercise his privilege on election day. The voter may go to any polling 
place in his state, make an affidavit, receive a ballot, and vote in the usual 
manner. The affidavit and the ballot are then forwarded to the election 
officers of the county in which the voter resides. The more common pro- 
vision concerning the time and method of absent voting is that the ab- 
sentee shall by affidavit apply to designated officers of the county in which 
he is a registered voter for the absent voter's ballot. The ballot is mailed 
to him, and he marks it. Upon receipt of the ballot, the absentee signs an 
affidavit and returns the marked ballot to the place of his registration, 
where it is counted with the other ballots on election day. The voters 
show scant appreciation of the legislatures' efforts, as very few of the tens 
of thousands who might avail themselves of the privilege of voting in ab- 
sentia take the trouble to do so.^^ 


VI. THE voter's burden 

In our country we have placed ever-increasing burdens upon the voter. 
He is expected to choose presidential electors, members of both Houses 
of Congress, several executive officers of his state, state legislatures, judges 
in many states, and scores of county, city, and other local officers. Fur- 
thermore, we call upon the voter to nominate nearly all of these officers in 
the primary elections. But this does not end his task. He must vote 
upon state constitutions and their amendments in practically every state. 
In about twenty states he must vote upon ordinary bills which have been 
“initiated" or “referred." He is sometimes asked to pass upon city char- 
ters and ordinances. Finally, in some states and local areas he may be 
summoned to the polls to vote in “recall" elections. Formerly, a voter 
who did his best to exercise the privilege of the franchise in Chicago had 
to register twice, go to the polls five times, and weigh the merits of candi- 
dates for fifty offices within a year. The same type of voter in Colorado 
at a typical general election marks his ballot for candidates for thirty offices 
and votes on sixteen measures; while the faithful elector in Los Angeles 
performed the same operations for forty-five offices and fifty-eight measures 
in 1926.^® In 1930 the voter of San Francisco who did his full duty 
marked his ballot for some two score offices and thirty-nine measures, one 
of which was a proposed amendment to the city charter which would give 
a detective sergeant a right to a hearing before being transferred.^® Of 
course these are rather extreme cases; but the average ballot is far too long, 

17 Brooks, op. cit., pp. 452 ff.; Sait, op. ciL, 703 ff. 

18 Spencer Albright, “How Does Your Ballot Grow?'* (Bulletin, Am. Legislators* Asso- 
ciation, May 10, 1933); Sait, op. cit., pp. 681-682. 

19 New York Times , Oct. 26, 1930. 
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listing from twenty to thirty offices, the greater ntimber of which would 
be much better filled by appointment than by election. In states which 
employ the initiative and the referendum, the ballots usually contain some 
measures on which none but the most exceptional voters can express an 
intelligent opinion, and not infrequently they carry measures of such 
small consequence that they should be determined by minor public offi> 
cials in the routine discharge of their duties. 

The effect of the burden. It is perfectly obvious that the voter cannot 
discharge his duties intelligently. He may be able to inform himself con- 
cerning the qualifications of the candidates for important offices; but even 
the most conscientious and intelligent voter is practically helpless in an 
attempt to make a wise choice of candidates for the dozens of minor offices. 
All the voter can do is to vote the straight party ticket and hope that the 
party organization which vouches for the candidates has played no trick 
upon him. We hear a great deal of talk about the sovereign voter; but 
certainly when he leaves the polls after having voted for forty or fifty can- 
didates, four fifths of whom he knows nothing about, he must feel like a 
very insufficient and helpless sovereign. Many of these sovereigns, op- 
pressed with their feeling of dependence, have abdicated in disgust. 
Others, equally aware of the absurdity of their positions, but endowed with 
a sense of humor and faith in the fundamental principles of democracy, 
remain on the throne in the hope that conditions will improve. 

The solution. The conditions can be improved, and they have been 
improved to some extent. The short ballot is the remedy. The ballot 
can be shortened by lengthening the terms of offices. Where four-year 
terms are substituted for two-year terms, the voter’s job is cut in half. But 
the principal means of shortening the ballot is in the reduction of elective 
officers. Why should the people be asked to elect an inspector of elections, 
a public weigher, a clerk of a municipal court, a hide and animal inspec- 
tor, and a host of others whose duties are technical and administrative? 
Our practical statesmen and students of government agree that there is no 
reason whatever for burdening the voter with such a task. They propose 
that the people elect such important political officers as governors, legis- 
lators, mayors, and councilmen; and that all other officers be appointed 
by the elected executive officers or by them in co-operation with the legis- 
lative bodies. As everyone knows, the only national officers elected by 
the people are the President and congressmen — all other national officers 
are appointed. It is proposed that the states and the local governments 
follow the national plan. Some of the states have taken measurable 
strides in that direction; many of the cities have done so. The short bal- 
lot is the only democratic ballot, if democracy has any relation to intelli- 
gent voting. The short ballot brings us responsible government, if, as is 
true in all business concerns, responsibility can be established by giving 
the chief officers the authority to name their assistants. 
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Vn. CAMPAIGN FINANCE 

A fundamentally important phase of primaries and elections is that of 
finance. From what sources is party revenue derived? For what pur- 
poses is it expended? To what extent are campaign receipts and expendi- 
tures regulated by law? 

Sources of party funds: 1. Officeholders. Party revenue is received 
from a variety of sources. In our discussion of these sources we shall 
follow Merriam and Gosnell.^^ Those who hold office by virtue of party 
election or appointment usually contribute voluntarily or under pressure 
of the party organization. They are frequently assessed in the form of a 
percentage of the annual salary, 5 per cent being a commonly applied 
scale.-^ 

2. Candidates. Candidates for office are usually assessed, especially the 
candidates for state and local office. The assessment may amount to 5 or 
even 10 per cent of the salary of the office sought. If a candidate is finan- 
cially independent, he is expected to bear a larger part of the campaign 
expenses; and, in the case of important offices, rich aspirants are often 
willing to put up large sums. 

3. Public-spirited citizens. Many contributions are made by public- 
spirited citizens interested in a particular candidate, issue, or party, who 
have no interest in the outcome of an election beyond the belief that the 
choice of certain candidates will be to the advantage of the city, state, or 
nation. These are pure gifts, with no strings attached. In a national 
campaign, tens of thousands make small contributions; a few hundred 
make large donations; while the largesses of a few men of great wealth 
may reach or even exceed $50,000. 

4. Contributions from special interests. A great deal of money has 
been contributed by individuals and corporations whose motives have 
been strongly questioned. Manufacturers eager for tariff protection, im- 
porters desiring the lowest tariff possible, oil men looking for government 
leases, railroads and other corporations wanting to be '‘left alone,’* have 
contributed handsomely to the party which seemed to offer the most direct 
benefits to their particular business. Concerns with business in several 
states have contributed liberally to the Democratic war chest in Demo- 
cratic states and have served the Republicans equally as well in Repub- 

20 Brooks, op. cit., Ch. XIII; Bruce, op. cit., Ch. XV; Merriam and Gosnell, op. dt., Ch. 
XVI; L. Overacker, Money in Elections h932), and her articles on financing the campaigns 
of 1932, t 93 fi> and 1940, in the Am. Pol. Set. Rethy XXVII, 776 (October, 1933), XXXI, 473 
(June, 1937), and XXXV, 705 (August, 1941); J. K. Pollock, Party Campaign Funds (1926), 
and his '‘The Use of Money in Elections," in E. Logan (ed.) The American Political Scene 
(1936); Sait, op. cit., Chs. XXIII-XXIV. 

21 Op. cit., pp. 362 ff. 

22 Everyone is familiar with the refinement perfected by the Democrats in 1936, a plan 
by which office-holders were invited to party dinners at |ioo or less per plate, the major 
portion of this to be turned over to the party treasurer. 
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lican states. Where the parties have seemed to be fairly evenly balanced 
in national state, or local campaigns, some contributors have divided 
large sums between them, with the idea of being in line for favors no mat- 
ter which way the election went. E. L. Doheny and H. F. Sinclair thus 
“played both ends against the middle” in the presidential campaign of 
1920. Samuel Insull was equally impartial in making contributions in an 
Illinois senatorial campaign in 1926.23 Contributions of the type de- 
scribed in this paragraph have aroused the public conscience and led to 
some legal regulation of campaign gifts. We are to discuss this regulation 
presently. 

5. Contributions of service. Parties receive a great deal of service 
which has money value, although it is not possible to measure it with 
any degree of accuracy. Nearly all the officeholders work for the parties 
during campaigns. Some of the time they give to the party is their own, 
but a great deal of it is taken from the hours in which they are supposed 
to be serving the public. In a national campaign the money value of the 
work of officeholders certainly runs well into the millions. The money 
value of the work of tens of thousands of enthusiastic and, for the most 
part, unselfish volunteers cannot be calculated. Nor can we estimate in 
terms of dollars and cents the value of the enormous publicity given the 
party and its candidates in the news columns and on the editorial pages 
of the press. Similarly, it is impossible to calculate the value of the sup- 
port a party or some of its candidates may receive in a particular cam- 
paign from reform organizations, good government associations, groups 
of capitalists, laborers, farmers, and many others. 

Cost of campaigns. It is estimated that in normal times a national cam- 
paign costs the major parties about $10,000,000 each. The reports of the 
national committees will show something like half the amount men- 
tioned, but these reports will not show the expenditures of political and 
quasi-political organizations in the states. State campaigns in common- 
wealths the size of New Jersey or Indiana may cost $100,000 or more. The 
cost is much higher in the largest cities, where it is said to range between 

23 Bruce, op. dt., p. 425. 

24 : The expenditures of the national committees, (not the total expenditures of the 
parties) in recent years has been as follows: 


Year 

Democratic 

Republican 

1928 

fc.342,350 

$6,256,111 

1932 

2,245^975 

2,900,052 

1936 

5*194^741 

8,892,972 

1940 

2, 783*654 

3451*310 


These figures are from Overacker, “Campaign Finance in the Presidential Election 
of 1940,” Am. Pol Sd. Rev., XXXV, 705 (August, 1941). Grim necessity, the depression, 
held down the expenditures of the national committees in 1932, and the Hatch Act ac- 
counts for the reduction in 1940. In the latter year, however, much more money than 
usual came in from other sources. Overacker estimates that the Democratic party actu- . 
ally spent $5,855,082 and the Republican $14,941,142. 
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1 200,000 and $1,000,000.“® Primary campaigns are sometimes as expen- 
sive or even more expensive than election campaigns. Some $200,000 was 
spent by or for Senator Newberry in the Michigan primary in 1918. Still 
larger amounts were spent by McKinley and F. L. Smith of Illinois, and 
Pepper and Vare of Pennsylvania in the senatorial primaries of 1926.2® 

What the money goes for. Much more important than the amount re- 
ceived and certainly equal in importance to the source of pnrty revenue 
are the purposes for which it is expended. Money from corrupt sources 
may be spent for the most legitimate purposes; donations of the most up- 
right citizens may be distributed for the most shameful purposes. It is 
doubtful, however, if much money is spent by either of the national com- 
mittees for “shameful purposes,” although some money spent by local or- 
ganizations may be for such purposes, and the national organizations 
might reap a little benefit from such expenditures. Here are the prin- 
cipal items for which the parties spent their money in the national 
campaign of 1940. Radio: Democrats $387,224; Republicans $335,000. 
Transportation: Democrats $57,569; Republicans $133,000. Printing: 
Democrats $158,527; Republicans $184,460. Salaries of clerks, copyists, 
messengers, and other employees ran to a large figure — to $361,986 from 
June to December at Republican headquarters.^^ Telephones, telegraph, 
advertising, rent, and many other entirely legitimate services take large 
sums of money. It is a fact that millions may be spent in a national cam- 
paign for purposes wholly pure and upright. At least two million dollars 
would be required to send a letter to every voter in the United States. 

Election-day expenses run very high, in cities sometimes as high as 50 
per cent of the total campaign outlay. For getting out the voters and 
other election expenses, a party may spent from $100 to $500 or even more 
per precinct. It is said that much less money is used for out-and-out brib- 
ery of voters than formerly. The risks incurred and, we hope, quickened 
consciences, have very measurably decreased such gross forms of pecuniary 
corruption in elections. 

Legal regulation of campaign funds. Because campaign funds were 
found all too often to come from business organizations or individuals 
who seemed to expect public favors, and because a part of -the funds were 
expended for illegitimate purposes, both the national and state govern- 
ments have attempted to regulate party finance. 

1. Sources. First, contributions from certain sources are forbidden. 
Urged by Theodore Roosevelt, Congress in 1907 made it unlawful for a 
national corporation or a national bank to contribute money for any 
campaign, and for any corporation whatever to contribute for any cam- 

25 Merriam and Gosnell, op. cit., pp. 370-371. 

26 Bruce, op. cit., pp. 310 ff. 

27 Overacker, “Campaign Finance in the Election of 1940,” Am. Pol. Sci. Rev., XXXV, 
706-707 (August, 1941). 
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paign in which national office is sought. But members of corporations 
may, of course, contribute as individuals. About three fourth of the states 
prohibit contributions from corporations. Something over one fourth of 
the states prohibit the assessment of officeholders. 

2. Purpose of expenditures. A second type of regulation is with re- 
gard to the character of expenditures. The laws vary greatly from state 
to state, but practically all states prohibit certain types of expenditures. 
Typical illegal expenditures are: purchasing votes; supplying voters with 
meat, drink, and entertainment during the campaign; hiring vehicles for 
the purpose of taking voters to and from the polls; hiring assistants other 
than challengers and watchers on election day; paying a voter's poll tax 
(in the South); purchasing the influence of a newspaper for candidates. 

3. Amounts of expenditures. In the third place, there are numerous 
laws restricting the amounts which may be spent by or on behalf of can- 
didates. The federal law of 1925 limits a candidate for the Senate to 
1 10,000 and a candidate for the House of Representatives to $2,500. The 
law provides an alternative plan by which a candidate for either House 
may spend three cents for each vote cast in the last election for the office 
he seeks, provided the amount does not exceed $25,000 for a seat in the 
Senate or $5,000 for a seat in the House of Representatives. Where a state 
in which a candidate seeks election to Congress has a more restrictive law 
relative to expenditures, then the candidate must comply with the pro- 
visions of that law. Everyone knows that much more money is sometimes 
spent in senatorial or congressional campaigns than the amounts fixed by 
the federal act. How does it happen? It happens because personal ex- 
penditures for travel, stationery, postage, telegraph, telephone, and some 
other items do not come under the terms of the act. Furthermore, and 
more important, the act does not prohibit the expenditures for campaign 
purposes by persons other than the candidates. Finally, the act of 1925 
applies only to election campaigns. The famous Newberry case (1921) 
cast grave doubt over the question of the power of Congress to regulate 
its own primary elections, and Congress seems to have assumed by the act 
of 1925 that it had no such power. However, in a recent decision, 2^ deal- 
ing with a different question, the Supreme Court of the United States, 
appears to take the position that Congress has ample power to regulate* 
its primaries. 

Three fourths of the states have laws limiting the amount which may* 
be spent by or for a candidate. The more rigorous provisions of the laws-, 
commonly apply, however, only to expenditures by the candidate, leavings 
others, either by subterfuge or by the actual terms of the law to spend! 
amounts many times greater than those the candidate is authorized to 
spend. 

28 Newberry v. United States, 256 U.S. 232. 

29 United States v. Classic, 313 U.S. 299 (1941)* 
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The Hatch Acts, By far the most discussed of the acts of Congress de- 
signed to curb ‘'pernicious political activities” are the Hatch Acts. For 
years the Federal Civil Service law has given employees under the merit 
system some measure of protection from any political pressure their parti- 
san superiors might desire to exert upon them, and the law has placed 
restraints upon the voluntary partisan activity of these employees. But, 
until 1939, there was no law to prevent the exertion of political pressure 
and coercion upon officers and employees who were not under the merit 
system, or upon the hundreds of thousands who were on some type of re- 
lief; nor was there any law to prevent the voluntary entry of these people 
into the “great game of politics.” In the election years of 1934, 1936, and 
1938 partisan activity in relation to the voters on relief was particularly 
prominent. In the summer of 1938 Deputy Administrator Aubrey Wil- 
liams said to an audience composed largely of W.P.A. workers: “We’ve 
got to stick together. We’ve got to keep our friends in power.” Grati- 
tude undoubtedly leads a majority of such employees to support their 
“friends,” but some employees probably felt that they should be grateful 
to the United States rather than to the party which happened to be in 
power. At any rate, some political leaders were afraid to leave the mat- 
ter of the party affiliation of relief workers to be determined by gratitude 
alone. It seems that W.P.A. workers in Pennsylvania were solicited for 
funds, and in some cases they were ordered to change their registration 
from Republican to Democrat. In Kentucky there was much manipula- 
tion of the W.P.A. organization and considerable coercion of its employees 
on behalf of Senator Barkley who, in 1938, was hard-pressed for re-election. 
Tennessee and New Mexico have had their “politics-in-relief” scandals, 
and many other states have had small scandals or near-scandals. 

As early as 1932 Senator Hatch, a Democrat from New Mexico, became 
concerned over the amount and intensity of political activity on the part 
of federal office-holders who were supposed to be giving their full time to 
the problems of governmental administration. Political abuses under 
the relief setup greatly strengthened his purpose to do something about it. 
His great opportunity came after the scandals of 1938 and after the Presi- 
dent had stated that legislation was necessary. The Senator persuaded his 
fellow solons to approve his bill to “prevent pernicious political activities.” 
It was predicted that this bill would never pass the House of Representa- 
tives unless its “teeth were drawn.” But, much to the surprise and dismay 
of seasoned politicians, it came from the House a stronger bill than when 
it entered. Originally the measure was planned to keep national elections 
clean; as amended it covered primaries and conventions as well as elec- 
tions. On August 2, 1939, with some misgivings, the President signed it.®^ 

The more significant provisions of the act declare it is unlawful: (1) for 

30 Senate Report No. j (1939), Part I, p. 32. 

3,1 United States News, August 7, 1939, p. 6, 
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any person employed in the executive branch of the government, except 
a few designated high administrative officials, to use his official authority 
to interfere with a national election, or to take any active part in political 
campaigns; {2) for any person in a federal administrative position to use 
his authority to affect the nomination or election of presidential or con- 
gressional candidates; (3) for any person, directly or indirectly, to promise 
public work or other benefit as a reward for political activity, or to deprive 
or threaten to deprive any person of such benefit as a penalty; (4) for any per- 
son to solicit or receive any political contribution from persons benefiting 
from funds appropriated by Congress for work relief or relief purposes. 

In 1940 Senator Hatch presented a bill calling for further reform in cam- 
paign practices, a proposal to remove from political activity state officials 
and employees whose salaries are paid, even in part, by the federal govern- 
ment. After tragic lamentations from nearly all of the senators who had 
the support of powerful state machines, and expressions of pure politics 
sentiments by senators against whom machines had operated or might 
operate, the Senate passed the bill. It remained in the House three 
months, and it was assumed to be dead; but it was eventually enacted into 
law. The feature of the bill which attracted the widest attention was 
that limiting the amounts of contributions to political organizations and 
the amounts which might be expended by those organizations. In the 
language of the act “no political committee” shall receive contributions 
or make expenditures in excess of $3,000,000, and no individual may con- 
tribute to such committee a sura in excess of $5,000. But how many com- 
mittees, national, state, and local, may a party have, and to how many com- 
mittees each may an individual contribute $5,000? That is where the joker 
is. The Republicans established fifteen state finance committees, and the 
Democrats proceeded along similar lines, each party committee adhering 
strictly to the prohibition against receiving and spending more than $3,000,- 
oool The law is rather clearly a farce. The combined Democratic organiza- 
tion and their nonparty committees and clubs raised $5,855,000 and the 
same type of combination raised $14,941,000 for the Republicans.®^ It is 
quite true that it is most difficult to draft a statute that will prevent large ex- 
penditures of money in elections, but it can hardly be said that a serious 
effort was made in the case of the second Hatch Act. 

4. The Requirement of Publicity. A fourth method of regulating 
campaign funds is through the requirement of publicity. The fear of 
the light of day no doubt causes some corrupting sources to withhold con- 
tributions and prevents some questionable disbursements on the part of 
candidates and their backers. The national government and practically 
all the states now require some sort of publicity. Both candidates and 
parties are ordinarily required to file statements; but in about one fourth 

82 Overacker, “Campaign Finance in the Election of 1940,“ dm. Pol. Sci. Rev., XXXV, 
708, 713 (August, 1941). 
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of the states only the candidates are required to file, thus inviting evasion of 
the law. Formerly, very few states required publicity before the election, 
leaving the voter without information which might have changed his vote. 
The national law requires publicity both before and after elections, and 
the present tendency in the states is in this direction. 

It cannot be said that these regulations have cui'ed the evils of cam* 
paign finance. They are difficult to enforce, and in many states only 
indifferent attempts are made to enforce them. There is no doubt, how- 
ever, that these corrupt practices acts, particularly those parts relating 
to publicity, have improved the financial standards of primary and elec- 
tion campaigns. If party organizations and individuals have no great 
fear that the penalties prescribed for violations of the corrupt practices 
acts will be imposed, they do have some fear of the political disasters which 
might be visited upon them by voters whose political morals have been 
quickened to a considerable degree by discussions of those very acts. 

Publicity pamphlets. Attention to the subject of campaign funds has 
led to proposals that the governments bear a large part of the campaign 
expenses and rigidly limit private donations and expenditures. It is 
argued that this would remove many of the evils of money in politics; that, 
in particular, it would give rich and poor men and rich and poor parties a 
more nearly equal chance for office. In 1907 Theodore Roosevelt pro- 
posed that Congress provide for legitimate campaign expenses of each of 
the great national parties. Congress was not impressed, but the legisla- 
ture of Colorado adopted the Roosevelt plan in a more rigid form than he 
had proposed. The act was declared unconstitutional by the state Su- 
preme Court before it went into effect. Bryan, at the Democratic national 
convention in 1920, unsuccessfully urged his party to go on record as favor- 
ing a national bulletin to be published jointly by the two leading parties 
at government expense and mailed to every qualified voter. Several states 
have provided that parties and candidates may set forth their case to the 
voters through “publicity pamphlets*' issued by the state. For example, 
the Oregon law of 1909 provides that the state shall issue a publicity pam- 
phlet for the primaries of each party; that any person seeking nomination 
may have as many as three pages in the pamphlet at a cost of $100 per page 
for the most important offices and less for the other offices; that other per- 
sons may have the same use of the pamphlet in opposing a nomination; 
and that the state shall mail a copy of the pamphlet of each party to the 
voters of that party. The law also provides for publicity pamphlets for 
the election campaigns. This pamphlet contains the arguments for all 
the parties and all the candidates at a nominal cost to them, and is mailed 
to each voter in the state.®® 

For reading list, see references at the end of Chapter 8. 

S3 Sait, op. cit., pp* 524, 654 ff. 
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The President: The Nature of His Office; 
His Executive Powers 

★ ★ ★ 


In the preceding chapters we have examined the groundwork of Amer- 
ican government, discussed constitutions, learned something about inter- 
state relations, reviewed the rights of persons and the privileges of citizens, 
and surveyed the history and organization of political parties, giving par- 
ticular attention to their great functions of nominating and electing candi- 
dates to public office. We now direct our attention to the organization 
and functions of government in the United States. This is commonly 
done by devoting chapters to the great divisions — executive, legislative, 
and judicial — of the national government; then following with another 
group of chapters treating the states in the same way, and concluding with 
a third group which disposes of the local governments. Our method is 
somewhat different. We shall deal first with the chief executive, national 
and state. The legislative and judicial branches of those governments 
will then be treated in the order named. Local government, since it has 
to do primarily with administration, will be given brief attention in the 
chapter on state and local administration. In other words, our approach 
is functional rather than territorial. We begin, then, with the executive 
functions; the present chapter being devoted, first, to the general features 
of the office of President; second, and more important, to the President’s 
executive powers. 

I. TERM, QUALIFICATIONS, IMMUNITIES, SUCCESSION ^ 

The single executive. It will be recalled that the Articles of Confedera- 
tion established only a Congress, and that executive powers were exercised 
by that Congress or its committees. This proved to be so inadequate that 
the members of the Constitutional Convention were practically unani- 
mous in approving a separate executive branch for the national govern- 
ment. Although the framers of the Constitution differed materially and 
long on some questions relating to the executive, they expeidenced no 

1 E. S. Corwin, The President: Office and Powers (1940), Ch. 11 ; O. P. Field, “The Vice- 
Presidency of the United States,’* American Law Review (1922), LVl, 365-400; J. M. 
Mathews, The American Constitutional System (1940 ed.), Ch. X; Mathews and Berdahl, 
Documents and Readings m American Government (1940 ed.), pp. 207-217; Orth and 
Cushman, -American National Government (1931), Ch. VIII. 
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great difficulty in reaching the decision to establish a single rather than a 
plural executive. The plural executive, or executive council, is employed 
in Switzerland, where the executive department is subordinate to the legis- 
lature, and it seems to work satisfactorily. But our executive was made 
co-ordinate with, not subordinate to. Congress and to have entrusted wide 
and independent powers to a plural executive would have been a fatal mis- 
take. The single executive provides at least two essentials — it unifies 
command, and it definitely locates responsibility. 

Term and tenure. The members of the Philadelphia Convention had 
some difficulty in fixing the length of the term of office for the President. 
A few favored life tenure, but the majority favored a fixed number of 
years. A single term of seven years was carefully considered, but the four- 
year term with the privilege of election for an additional term or terms was 
finally agreed upon.^ Although the written Constitution does not limit 
a President in the number of terms he may serve, until 1940 custom limited 
his tenure of office to two terms. Washington and Jefferson both declined 
the honor of a third term, and thus started the two-term tradition. Grant, 
having served two terms (1869-1877), unsuccessfully sought the nomination 
in 1 880 for a third. The two-term precedent was still more definitely estab- 
lished when Theodore Roosevelt, having served McKinley’s unfinished term 
and the one for which he was elected in his own right (1901-1909), was re- 
jected by his party for the nomination in the summer of 1912, and by the 
country in November of the same year as a Progressive candidate for Presi- 
dent. The most recent contribution to the two-term tradition came in 
1928, when Coolidge did “not choose to run.” Neither Theodore Roose- 
velt nor Coolidge had served two full terms, but the prevailing opinion 
seems to be that he who has twice taken the oath of office has served two 
terms. In 1940 the world crisis and the political astuteness of Franklin D. 
Roosevelt enabled him to break the twm-term tradition with relative ease. 

Removal from office. Several of our Presidents have died in office. 
None has resigned, although there is no question of the existence of the 
right to resign. Indeed, it would seem that in the case of a President who 
is hopelessly incapacitated, there is a duty to resign. The Chief Executive 
or any other civil officer of the United States may be removed from office 
“on impeachment for and conviction of treason, bribery, or other high 
crimes and misdemeanors.” The House of Representatives has the sole 
power of impeachment, that is, to make the charges; and the Senate has the 
sole power to try impeachments. The Chief Justice presides over the 
Senate when the President is tried. Andrew Johnson was the only Presi- 
dent to be impeached, and the Senate failed by one vote to cast the neces- 
sary two-thirds majority for his conviction. 

2 From time to time, especially in 1912-1913, there has been some discussion of the 
desirability of a single six-year term, but there seem to be no prospects of its early adop- 
tion. 
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Qualifications. The Constitution states that: (i) “no person except a 
natural-born citizen, or a citizen of the United States at the time of the 
adoption of this Constitution, shall be eligible to the office of President; 
(2) neither shall any person be eligible to that office who shall not have at- 
tained the age of thirty-five years, and (3) been fourteen years a resident 
within the United States.” ^ The provision “or a citizen of the United 
States at the time of the adoption of this Constitution” was included in 
order to qualify for the presidency Hamilton, James Wilson, and other 
founders of the Republic who were foreign-born. We are not disposed to 
quarrel over the present rigid requirement of nativity; but we must ob- 
serve that a foreign-born citizen may have talent and attainments and 
loyalty to his chosen country which in every way fit him for our highest of- 
fice. There is no likelihood that the other requirements will operate to 
deprive the country of the services of those who are otherwise qualified. 
When Herbert Hoover was first discussed for the chief magistracy, a few 
people offered the objection that his long residence abroad during some of 
the fourteen years preceding the time he would take the oath of office, if 
elected, would disqualify him. This objection was not well founded; for 
the clause of the Constitution quoted above, which merely specifies “four- 
teen years a resident within the United States,” clearly cannot be inter- 
preted to require residence within the United States during the fourteen 
consecutive years preceding the date the oath of office is taken. 

Compensation. “The President shall, at stated times, receive for his 
services a compensation, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he shall not 
receive within that period any other emolument from the United States, 
or any of them.” ^ Congress originally fixed the salary at $25,000 a year, 
increased it to $50,000 in 1871, and to $75,000 in 1909. The prohibition 
of “other emolument” is not interpreted to mean that the President shall 
not be furnished with an official residence, executive offices, travel and 
other allowances, totaling about $300,000 per annum. 

Personal immunities. The President, like heads of government the 
world over, enjoys complete personal inviolability. No officer has the 
authority to arrest him, no matter how grave his crimes may be; no court 
may subject him to its jurisdiction, not even the Supreme Court of the 
United States. As indicated above, he is subject to impeachment; but the 
Senate has no authority to compel him to appear before it in his impeach- 
ment trial. In the event that the Senate votes for conviction in an im- 
peachment proceeding, the President becomes a private citizen, and is then 
subject to ordinary judicial process. 

Presidential succession. Neither the German Republic, which Hitler 

3 Art. II, sec. 1, cl. 4. Availability, to be distinguished from legal qualifications, was 
discussed in Ch. 8, sec. I, subsec. D. 

4 Constitution, Art. 11 , sec. 1, cl. fi. 
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terminated, nor the French Republic, which he crushed, had a vice presi- 
dent. Their constitutions stipulate that when a president resigned, or 
was removed, or died in office, a new president should be elected. This 
new president was elected for a full term (seven years), not just to fill out 
the unexpired term of his predecessor. Our Constitution provides that 
presidential elections shall be held only at regular four-year intervals, 
and this necessitates the provision for a Vice President who shall com- 
plete the unexpired term of a resigned, removed, or deceased President. 
The Constitution also stipulates that the Vice President shall serve when 
the President is unable to discharge his duties.® To date, the President 
seems to be the sole judge of his ability to discharge his duties. Garfield 
was physically unable to discharge his duties after he was wounded by an 
assassin, but he continued to be President until his death more than two 
months later. In like manner, Wilson, lying almost at death's door, con- 
tinued as President in 1919-1921. Absence from the country does not 
constitute inability to discharge the duties of President, as was demon- 
strated by Wilson’s trips to Europe in 1918-1919. 

The Act of 1886. Suppose death, resignation, removal, or inability 
leave the country without either President or Vice President, who then 
becomes President? The Constitution gives Congress the authority to de- 
clare what officer shall be President in such contingencies.® The latest act 
of Congress on this subject is the Presidential Succession Act of 1886. It 
provides that the Cabinet officers in the order of the seniority of their de- 
partments — State, Treasury, and so on — ^shall succeed to the presidency. 
The Vice President, or any officer who becomes President under the act of 
1886, must meet the requirements of age, citizenship, and residence which 
are laid down in the Constitution for the office of President. Six Vice 
Presidents have succeeded six Presidents who died, but the succession has 
never run beyond the Vice President. 

The Vice President. We learned when we were discussing nominations 
that the person named as the vice-presidential candidate is usually one 
who is expected to win votes from a disgruntled faction, carry some doubt- 
ful state, or serve similar political purposes. Sometimes the honor goes 
to some second-class but '‘regular” political veteran. In a few cases, men 
of the highest talents have filled the office of Vice President; but ordinarily 
the place seems to be reserved for second-rate men. This is unfortunate, 
in view of the fact that there is considerable likelihood of the Vice Presi- 
dent’s being called upon to take over the reins of government. The office 
carries a salary of $15,000, an amount hardly sufficient to maintain the 
second man in the Republic on a scale befitting his position. Some men 
who have held the office have felt the need of accepting substantially re- 
duced rates on suites of rooms in Washington hotels. 

5 Art. 11 , sec. 1, cl. 5. 

^Ibid, 
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Presides over the Senate. The Vice President has the duty of pre- 
siding over the Senate, but as its presiding officer he does not have the 
power or the influence the Speaker of the House of Representatives enjoys 
in the other wing of the Capitol. He is not a member of the Senate, nor 
has he a vote on its measures except in case of a tie. Mr. Dawes as Vice 
President did his best to make something of his 'position as President of 
the Senate, particularly in trying to get a revision of the Senate rules. But 
in the matter of rules the Senate refused to be led or forced, and Dawes 
good-naturedly gave up the attempt. In his efforts to influence legisla- 
tion he was less spectacular but slightly more successful. Vice President 
Garner, from his long legislative experience, was of considerable aid to 
the President in putting his program through Congress during the first 
years of the New Deal. Vice President Wallace seems to have made a most 
serious and conscientious effort to perform his duties in the Senate, and he 
frequently speaks (sometimes for the administration) to the American peo- 
ple and to the world on matters of long-term policy. 

The experiment of attending Cabinet meetings. The Vice Presi- 
dent’s chief duty is to be in readiness to succeed the President. His posi- 
tion as presiding officer of the Senate does not adequately prepare him for 
the succession. From time to time, Presidents and candidates for that of- 
fice have discussed the importance of having the Vice President in attend- 
ance at Cabinet meetings, where he would learn something of large ad- 
ministrative problems and get an intimate view of the work and policies 
of the Chief Executive he might be called upon at any time to succeed. 
Although Washington asked Adams at least once to sit in his Cabinet, 
and some other Presidents often sought the advice of vice presidents, no 
Vice President sat regularly with the Cabinet until Harding asked Cool- 
idge to do so in 1921. The position of Vice President Coolidge in the 
Cabinet was largely that of observer. There is evidence that Coolidge 
did not relish this position, and doubtless he had a sympathetic under- 
standing of the motives which prompted Vice President Dawes to decline 
bis invitation to sit with the Cabinet of the i925-~i929 administration.^ 
Recent Vice Presidents have sat in the Cabinet, but it is generally agreed 
that these efforts to increase the importance and prestige of Vice Presidents 
have produced no significant results. Upon being told that President 
Buchanan consulted Vice President Breckenridge only once, and then 
with regard to the phraseology of -a Thanksgiving Proclamation, a later 
Vice President, with a saving sense of humor, is said to have replied: “Well, 
there is one more Thanksgiving Day before my term expires.” ® 

The presidential inauguration. The long delay under the old plan. 
Until the Twentieth Amendment was adopted, the President and Vice 

7 Mathews and Berdahl, op. cit., pp. 330-331. 

p. 328. Quoted from (Bryan's) The Commoner, Nov., 1920. 
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President, for all practical purposes elected in November, did not take 
office until the following March 4. If the incoming administration was 
largely committed to follow the policies of the retiring one, this delay 
in the transmission of powers was not serious. If, on the other hand, the 
old administration had been repudiated by the people and a new Moses 
was growing restive waiting to lead the people to the Promised Land, the 
delay was open to grave objections. Under such circumstances, the re- 
tiring President might continue to act as if nothing had happened and 
risk embarrassing his successor by committing the government on impor- 
tant matters; or he might spend a very quiet winter in the White House 
waiting for March 4. The country almost went to ruin waiting for Lin- 
coln’s inauguration, while poor President Buchanan wept and prayed and 
wrote an essay on the Constitution. Taft and Wilson, both repudiated 
at the end of their terms, doubtless would have been just as happy to 
yield to the logic of events and to make way for their successors in Decem- 
ber. President Hoover and President-elect Roosevelt made some at- 
tempts to co-operate in the winter of 1932-1933 but without conspicuous 
success. 

January 20 the new date of inauguration. It was suggested re- 
peatedly that the President and the Congress chosen with him should take 
office shortly after election. The Twentieth Amendment, proposed in 
1932 and adopted in 1933, brings the newly elected Congress into office on 
Januar)^ 3 and the President-elect on January 20. 

The ceremony. We learned in a previous section that the party gives 
its candidate for President a ceremonious official notice of that fact. The 
President-elect is not, however, officially notified that he is the choice of 
the American people for the highest office within their gift. But the 
successful candidate learns that from the sources open to all other Amer- 
icans, and he arrives in Washington a few days before the date of in- 
auguration. Having previously called upon the retiring President to pay 
his respects, he rides with him to the Capitol on Inauguration Day, fol- 
lowed by many another official of the nation and the states, and cheered 
by wildly enthusiastic throngs. Outside the Capitol, on a temporary plat- 
form erected for the purpose (in the Senate Chamber, if the weather is 
inclement), the President-elect becomes President by taking the oath of 
office, administered by the Chief Justice: “I do solemnly swear (or affirm) 
that I will faithfully execute the office of President of the United States, 
and will to the best of my ability preserve, protect, and defend the Con- 
stitution of the United States.” ® In the inaugural address, not required 
by the Constitution, the President usually tries to smooth over some of 
the ill-feeling which recent partisan strife may have caused, appeals to all 
good citizens to help him in his task, and outlines his program, sometimes 

» Constitution, Art. II, sec. i, cl. 7. 
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I'ather specifically. President Franklin Roosevelt clearly indicated in his 
brief inaugural in 1935 that he intended to ask Congress to give him sweep- 
ing powers to battle with the Depression. 

II. THE CABINET 

Before the inauguration, the President selects his Cabinet. The im- 
portance of an advisory council did not escape the notice of the framers 
of the Constitution, but they thought the Senate would serve in that 
capacity. Consequently, the Cabinet is not mentioned in the Constitu- 
tion. The nearest approach to it is found in the provision that the Presi- 
dent “may require the opinion, in writing, of the principal officer in each 
of the executive departments, upon any subject relating to the duties of 
their respective offices.” In addition to exercising this constitutional 
right, Washington soon found it convenient and desirable to take the 
heads of these departments into his confidence as a group. Before the end 
of his administration the Cabinet was established as the executive council, 
and the idea of using the Senate for* that purpose was definitely aban- 

doned.^2 

Appointment to Cabinet posts. The ten heads of the ten great execu- 
tive departments who now compose the Cabinet are appointed by the 
President, “by and with the advice and consent of the Senate.” The 
Senate usually accepts the President’s nominations for these important 
posts without serious question; for it is realized that if the Chief Executive 
is to be responsible for the administration, he must be allowed a free hand 
in choosing his immediate assistants. The Senate’s rejection of Charles B. 
Warren, whom Coolidge named for Attorney General in 1925, was most 
unusual and created a sensation. The senior executive department is the 
Department of State, and for this post the President usually names the 
man who ranks next to himself in his party. Thus, Lincoln appointed 
Seward, his chief rival for the Republican nomination in i860; and Wilson 
felt the necessity of appointing Bryan, second to him in Democratic 
esteem, although he had once said that he would like to see Mr. Bryan 
knocked, “once for all, into a cocked hat.” Other Cabinet posts go to 
men who have been largely responsible for the President’s election (his 
campaign manager ordinarily becomes Postmaster General), to personal 
friends, to those who have marked administrative capacity, or to those 
whose appointment will give a particular section of the country represen- 

10 M. L. Hinsdale, History of the Presidents Cabinet (1911); Pendleton Herring, Presi- 
dential Leadership (1940), Ch. V; H. J. Laski, The American Presidency (1940), Ch. II; 
H, B. Learned, The Presidents Cabinet (1912); Mathews and Berdahl, op. cU^, Ch. VII; 
Orth and Cushman, op. cit., Ch. X; W. H. Smith, History of the Cabinet of the Utiited 
States (1925). 

11 Art. II, sec. 2, cl. 1. 

12 c. A. Beard, American Government and Politics (1939 ed.), p. 147, 
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tation in the Cabinet, or, and more commonly, to persons who fall into 
two or more of these classes. Cabinet members are usually men who have 
been active in politics, although a relatively small number o£ representa- 
tives or senators are chosen. The present-day Cabinet is likely to contain 
some members whose interests have been primarily in private business, 
with only incidental or intermittent attention to politics. The person- 
nel of a Cabinet depends, of course, to a considerable extent upon the 
motives and policies of the President who docs the selecting. On oc- 
casion, a President may appoint men of an opposition party to Cabinet 
posts. The most recent example of this was the appointment (1940) of 
Henry L. Stimson as Secretary of War and Frank Knox as Secretary of the 
Navy. Both men were active Republicans, but both were in harmony 
with the President's defense policies. 

Functions of the Cabinet. One must carefully distinguish between the 
functions of the heads of the ten executive departments, acting separately, 
and their functions when acting as a group — as a Cabinet. We reserve 
the work of the separate departments for Chapter 18. Here we are con- 
cerned only with the Cabinet. Its functions are purely advisory and 
consultative. It is the President’s council. He may use it as much or 
little as he pleases. Jackson abandoned its use early in his administration, 
which he had a perfect right to do, and turned to a small group of political 
friends, his '‘Kitchen Cabinet,” for advice. If the President wishes to use 
under-secretaries, assistant secretaries, membei's of independent commis- 
sions, and men with no official status as his advisers, no one may object 
on contitutional grounds. Wilson had his Colonel House, Franklin D. 
Roosevelt once had his Raymond Moley, at this writing his Harry Hopkins, 
and at various times he has had much advice from certain members of 
the Supreme Court, the Director of the Budget, the Director of the Office 
of Economic Stabilization, the Commissioner of Labor Statistics, a New 
York state judge, and from many others not of cabinet rank or even mem- 
bers of the federal administration. The President may consult with whom 
he will, singly or in groups. 

The American people complained because Wilson, during his illness, 
did not call Cabinet meetings for long periods of time; but he need not 
have called them at all. While Wilson was ill, his Secretary of State, 
Robert Lansing, frequently called Cabinet meetings; and when the Presi- 
dent learned of this he accepted Mr. Lansing’s resignation. We may dis- 
agree as to the expediency of the President’s treatment of Lansing, but 
we cannot deny his contention that the Cabinet belongs solely to the Chief 
Executive. 

The Cabinet meeting. The Cabinet meets when the President calls it — 
ordinarily twice a week; and it considers only those matters which the 
President lays before it or which he agrees may be laid before it by one of 
its members. The Cabinet may spend its time telling stories, or discussing 
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trivial affairs, or weighing the gravest problems of state. If the President 
has confidence in his advisers, he will submit for their consideration im- 
portant questions of policy, such as the recognition of Soviet Russia, the 
American adherence to the World Court, the production of armaments, 
Prohibition enforcement (or repeal), or relief of unemployment. Some- 
times, of course, there are no matters of paramount importance pending, 
and at other times the President may be disposed for one reason or another 
to keep his own counsel on important policies for which he is responsible. 
Franklin K. Lane, who sat in Wilson’s Cabinet, tells us of meetings de- 
voted to petty affairs when the President was handling alone our very 
perplexing and very serious troubles with Mexico and Germany.^® In 
the Cabinet meetings, conditions are most favorable for the fullest and 
freest discussion; for the sessions are secret and no minutes are kept. Men 
may “get down to business” without any great concern over the political 
effect of their statements. Important Cabinet secrets not infrequently 
leak out in the course of time, however, as one did in 1830, when President 
Jackson promptly “excommunicated” Vice President Calhoun upon learn- 
ing that, as Secretary of War under President Monroe in 1818, he had 
recommended that disciplinary action be taken against the then General 
Jackson for his high-handed conduct in his Florida expedition. Votes 
are seldom taken on questions discussed in the Cabinet, and, if a vote is 
taken, it is only a vote of advice for the President. Following Lincoln's 
procedure on one occasion, a President may announce the vote: “Ten nays, 
one aye [the President’s]; the motion is carried.” 

The Cabinet and Congress. Congress has no legal control over these 
men sitting in a group forming the President’s Council; for that Council, 
as we have learned, is unknown to the Constitution — is based on custom 
and not on law. Its deliberations are as much closed to Congress as they 
are to the American public. The President’s communications with his 
Cabinet are as private, as far as the legal authority of Congress to pry 
into them is concerned, as his conversations with his personal friends. 
Jackson, who did so much to increase the importance and independence 
of the President, had a characteristic word for the Senate when that body 
asked for a copy of a statement on the removal of federal deposits from 
the Bank of the United States, w^hich he was supposed to have read in a 
Cabinet meeting. “1 have yet to learn,” he wrote, “under what constitu- 
tional authority that branch of the Legislature has a right to require of 
me an account of any communication; either verbally or in writing, made 
to the heads of departments acting as Cabinet council.” The authority 
of Congress in the matter of the removal of the heads of departments 

13 See quotations from his letters in C. A. and Wm. Beard, The American Leviathan 
(1930), p. 263. 

14 Quoted in C. A. Beard, American Government and Politics (1939 ed.), p. 148, from 
J. B. Richardson, A Compilation of the Messages and Papers of the Presidents, III, 36. 



The President: His Office and Potvers 239 

(Cabinet members) from office falls more appropriately into another sec- 
tion of this chapter. For the present, we simply state that Congress has 
no such authority except through impeachment. We must note also that 
Congress has no authority whatever to interfere with the President’s right 
to dismiss at any time a department head. . 

III. A GENERAL VIEW OF THE PRESIDENT’S POSITION 
AND DUTIES 

The President and politics. We will lose sight of an important fact 
if we do not bear in mind that the President’s position is political. In dis- 
charging his duties it is not enough that he follow the clauses of the Con- 
stitution, the principles of sound economics, and the accepted standard of 
morals; but he must give attention to national tradition, sectional pride, 
political ambitions, and party harmony, to mention only a few items not 
included in any of the three categories named above. In other words, he 
must consider the political effect of his acts. 

It is bootless to deplore these facts; no method has yet been devised for 
removing the politics from a political job. We must recognize the neces- 
sity for politics in the President’s office; and as we recognize that necessity 
we can understand why some very fine men, exceptionally capable in 
large affairs other than politics, may make very poor Presidents. Of great 
significance is the fact that our four great Presidents between i860 and 
ig^2— Lincoln, Cleveland, Theodore Roosevelt, and Wilson — were astute 
politicians. 

The President is the center of the citizen's political interest. The Presi- 
dent holds the center of the political stage. We have already given con- 
siderable space to the drama of his nomination and election. His con- 
duct, private as well as public, is of the greatest interest to his fellow 
countrymen. His messages and addresses are heard or read by tens of 
millions; and so are the reports concerning his luck at fishing, his favorite 
exercise, his pets, and so on. The average citizen who goes to Washing- 
ton may spend hours in the hope of getting a glimpse of the President, 
and he returns radiant with pleasure if he manages to shake the Chief 
Executive’s hand. When on a tour of the country, the President will 
ordinarily be greeted at stopping places by great throngs; and if he should 
happen to toss the butt of a cigar into the gutter he is likely to witness 
the unedifying spectacle of a mad scramble on the part of his admirers to 
recover it. Perhaps the citizen should be much more inteiested in his 
mayor or in his children’s primary teachers; but he is not, although they 
touch him much more vitally than does the President. The keen interest 
manifested in everything the President does is due to the fact that he not 
only wields large powers but also is the ceremonial as well as the actual 
head of the state. He must feed the sentiment which even Americans 
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have i’or the Chiel ol State. He is the living symbol of the United States 
as the King is the symbol of the British Commonwealth of Nations. 

His duties summarized. Somewhat analogous to the duties which the 
King of England or other members of the I'oyal family perform for the 
nation are the ceremonial and quasi-public duties of the President of 
the United States. He receives and congratulates scientists, inventors, 
and other public benefactors; delivers addresses before patriotic, fraternal, 
and other organizations; and sends greetings to scores of societies in na- 
tional conventions assembled. He must issue Thanksgiving Proclama- 
tions, and recommend the work of various charitable and humanitarian 
enterprises as worthy of support. He must give state receptions and din- 
ners, find time for an audience with small boys who have won oratorical 
contests or debates, and shake hands with long lines of his fellow country- 
men.^® He is called upon to open fairs, tunnels, and bridges; to dedicate 
memorials and dams; and to do a host of other things, some important, 
some irksome and annoying, and many trivial. In the second place, there 
are duties and obligations which come to the President, not from any 
particular clause of the Constitution, but rather from the sum total of the 
powers conferred upon him plus the prestige and influence his position 
carries. We expect the President to take the lead in solving an unemploy- 
ment problem, in encouraging manufacturing and industry, in promoting 
national thrift, and what not. Some Presidents have been charged with 
having made statements to help the stock market and prevent passes in 
dividends. In the third place, we have those great powers, executive and 
legislative, which are granted to the President by the Constitution and by 
statute and which are often still further increased by aggressive execu- 
tives. The legislative powers are discussed in the next chapter. The 
remaining portion of the present chapter deals with the executive powers 
— the powers to direct administration, make appointments and removals, 
conduct foreign affairs, and grant pardons. The President's power to 
command the Army and Navy, essentially an executive power, is reserved 
for Chapter 26, “The United States at War.” 

15 Hand-shaking is said to be one of the symbols of the democratic foundation of 
our government. Although it is a very severe strain upon the President and the First 
Lady of the Land, there is no indication that it will be abolished. At some of these 
receptions three or four thousands are present and it takes them hours to pass by. The 
First Lady may wear gloves which “grow grey with the grime of democracy” as the long 
lines file past, but the President must take his democracy without gloves. “The state of 
mind that this endless line of strangers induces in the people it passes is emphasized by 
everyone who has had a part in these great receptions. ... It is told of [Theodore] 
Roosevelt that a man whose face seemed very familiar stood before him at a moment 
when the attention of the introducing aide was distracted. Mr. Roosevelt was trying 
to place him, when the man leaned forward and said in a friendly whisper, ‘Made your 
shirts, sir.* Whereupon the President, not hearing clearly, but feeling relieved, grasped 
him warmly by the hand and said, ‘Delighted to see you again, Major Shurtz.’ ’* (Mil- 
dred Adams in The New York Times, Magazine Section, Nov. 30, 1930, p. 9.) This story 
goes back to Andrew Jackson and his “Major Boots.’* 
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IV. THE PRESIDENT AS CHIEF OF ADMINISTRATION 

His constitutional authority. The Constitution calls upon the Presi- 
dent to “take care that the laws are faithfully executed.’' It also gives 
him the authority to require the opinions of the principal officers of the 
executive departments upon subjects relating to the duties of their of- 
fices.^^ This is as far as the Constitution goes in direct language toward 
making the President the director of administration. However, it gives 
him several other powers, such as the authority to command the Army 
and Navy and to make appointments to public office, which have gone 
far to make him the chief of administration. 

His statutory authority. The earlier Congresses did not intend that the 
President should be the administrative chief, having authority to control 
and direct subordinate administrative officers of the national govern- 
ment. The Congress, in establishing the first executive departments, left 
the President a general controlling authority in the political departments 
— Foreign Affairs and War; but the Treasury Department was to be sub- 
ject to the direction of Congress, and its Secretary was required to make 
his annual reports to that body, not to the President. When the Post 
Office Department was first organized, it was also placed under congres- 
sional direction. In other words, the original policy was that the Presi- 
dent should be primarily a political chief, with the authority to perform 
political functions, that is, functions not subject to judicial review; but 
that Congress should be the guiding force in directing administrative 
affairs. In the course of time, Congress learned that efficient government 
was not easy to maintain unless the President were given wide discretion 
in administrative affairs. Consequently, in the past thirty or forty years 
Congress has steadily increased the President’s discretionary powers. Im- 
portant acts are passed in which only the general principles are laid down, 
the details of their application being left to the President. For several 
years, Congress left the President to manage the newly acquired Philip- 
pines practically as he saw fit. In like manner. Congress instructed the 
President to govern the Panama Canal Zone in his own way during the 
period of the construction of the Canal.^® Our reciprocal tariff is another 
illustration of the congressional practice of leaving discretion in the hands 
of the President. A very free rein indeed is given to the President in war 
time and in periods of emergency. Thus, during the World Wars, Con- 
gress gave the President sweeping powers over the industries and resources 
of the country and, during the depression, gave Roosevelt most extensive 
authority. 

16 Corwin, op, cit, Chs. II WV; W. W. Willoughby, Principles of the Constitutional 
Law of the United States (1930 ed.), Chs. LXX, LXXVI. 

17 Art. II, sec. 2, cl. 1. 

18 J. T. \’'oimg. The New American Government and Its Work (1933 ed*), pp. 107-108, 



242 Government in the United States 

Administration of laws. When the citizen thinks of law enforcement 
he probably thinks of the activities of the federal executive and judicial 
officers in bringing “dope” smugglers, interstate automobile thieves, and 
illegal business combinations to justice. This is, of course, a significant 
phase of law enforcement, but it is just one phase of the problem. Viewed 
broadly law enforcement includes the administration of all laws, laws 
relating to the property of the United States, the promotion of health, the 
protection of American citizens abroad, the distribution of the mails, the 
construction of highways, the building of dams, the maintenance of parks, 
the relief of veterans, and so on to an infinite and bewildering variety of 
laws. Obviously, federal marshals, attorneys, and courts play only a small 
part in enforcing the great body of federal statutes. The services of these 
officers are needed only for the more extreme cases, cases in which there is 
definite resistance to the laws. The day-to-day administration of law is the 
work of department heads and their subordinates, of boards and com- 
missions and their tens of thousands of employees, nearly all of them act- 
ing within the “chain of command” which reaches down from the White 
House. As Chief Administrator the President fixes the tone and temper 
and spirit in which the laws are applied. He may direct that some 
statutes be enforced or administered with vigor, others with moderation, 
and some only by an occasional demonstration or example. 

The President’s administrative staff. The Chief Administrator has so 
many and such diverse duties to perform that he must have help, help far 
beyond that which the secretaries and clerks who have always been about 
the White House are able to give. He needs an administrative staff. 
Until very recently he had none. His Committee on Administrative 
Management strongly recommended that one be established, and the 
President carried out the essential features of that recommendation. Un- 
der Executive Order of September 8, 1939, the Bureau of the Budget, the 
National Resources Planning Board, and several other administrative 
agencies were placed within the Executive Office of the President. Of 
particular interest is that part of the Order which called for administra- 
tive assistants to the President. These assistants are personal aids to the 
President and they have no authority over anyone other than the person- 
nel assigned to their immediate office. At this writing (November, 1943) 
the Director and Assistant Director of the Budget, officers of other staff 
agencies, and three or four assistants to the President collect and digest 
information and statistics, make and submit plans, advise and confer with 
the President, write administrative rules and regulations, and in various 
other ways, as the President may direct, serve the Executive arm of the 
Government. These men do not relieve the President of his responsibil- 
ity as chief administrator; rather do they, by taking care of many details 
and supplying him with expert advice, make it possible for him to dis- 
charge his true functions as supreme administrator. The relationship 
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of the President and his staff is very similar to that with which the public 
is familiar in large business enterprises. The principal executive of the 
firm, relying upon his experts or ‘'brain trusters’* for facts, figures, and 
technical advice, makes the decisions and “takes the rap.” We accept this 
in business without question. There is no good reason for fearing it in 
government.^® 

V. THE POWER OF APPOINTMENT AND REMOVAL 

Appointments. Closely associated with the power of Chief of Adminis- 
tration is that of appointment and removal. The Constitution provides 
that the President shall, with the approval of the majority of the Senate, 
appoint ambassadors, other public ministers and consuls, judges of the 
Supreme Court, and other public officers of the United States. It pro- 
vides further that Congress may vest the appointment of such inferior 
officers as it thinks proper in the President alone, or in the courts of law, or 
in the heads of the executive departments. Since the Constitution does 
not define “inferior officers,” Congress may itself determine what officers 
are in that class and provide for their appointment by one of the three 
methods just mentioned. In practice, Congress has shown a strong dis- 
position to vest in the President and the Senate the appointment of im- 
portant officers not mentioned in the Constitution. By the term of the 
Constitution and acts of Congress, about 16,000 federal officers, includ- 
ing practically all of the important ones, are appointed by the President 
and the Senate. The great majority of approximately 2,500,000 “in- 
ferior officers,” who for the most part are concerned with routine and 
nondiscretionary administrative duties, are appointed by the heads of de- 
partments. The remainder are named by the President alone, or by the 
courts. We are concerned in this section with those officers who are 
chosen by^the President and the Senate. Chapter 20 deals with the selec- 
tion of the great army of federal employees. 

The Senate and major appointments. Although the words of the Con- 
stitution give the Senate equal authority in all appointments which that 
body shares with the President, the practice is quite different. In ap- 
pointing the heads of departments, ambassadors and ministers, and high 
military or naval officers, the Senate gives the President practically a free 
hand. Usually, even if the opposing party controls the Senate, the Presi- 
dent’s nominees are accepted. Since the President is held responsible for 
the executive and administrative functions of the government, the policy 
of the Senate in allowing him the widest freedom in choosing his chief 
assistants is in accordance with the basic principles of fair play. The 

19 Herring, op. cit., pp. 109-110; Mathews and Berdahl, op. cit., pp. 291 ff; Laski, op. 
cit.j pp* 252 ff* 

20 E. S. Corwin, The Presidents Removal Power under the Constitution (1927)1 
Mathews, op. cit., Ch. XII; Willoughby, op. cit., Ch. LXXI. 
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President's nominees for the Supreme Court are seldom rejected by the 
Senate, because such nominations are usually made with care and the 
Senate generally, but not always, shares the opinion of the country that 
the game of politics should not be played too intensively over the highest 
judicial appointments. The most recent exceptions to the rule of auto- 
matic confirmation of nominees for high office occurred when the Senate 
rejected Charles B. Warren for Attorney General (1925) and John J. 
Parker for the Supreme Court (1930). 

The Senate and other appointments. The Senate and individual 
senators and representatives take a very active part in the appointment 
of officers outside the class of those mentioned above. The President 
must consult with members of Congress, more particularly the individual 
senators of his party, on the general run of appointments, because he can- 
not have first-hand knowledge of the qualifications of the thousands who 
seek federal office. Besides, in making an appointment, the President's 
task is more than to find the best qualified person for the position — he 
must make appointments which are politically good; and it is right here 
that the advice of a senator or representative is most useful. Further- 
more, senators and representatives insist upon being consulted with re- 
gard to appointments, because they use this patronage to build up their 
local political support. Let us suppose that an important federal officer, 
say, a district judge, is to be appointed in a state. Various names, ac- 
companied by many recommendations, will be presented to the President; 
but the President will most probably be guided in his selection of a candi- 
date by the advice of a senator from the state, provided, of course, he be- 
longs to the same political party as the President. When a minor federal 
official is to be appointed — a federal marshal, for instance — it is the cus- 
tom to allow the representative from the district in which the appoint- 
ment is to be made to make the selection, if the representative is of the 
President’s party and if a senator from the state endorses the representa- 
tive's choice. 

“Senatorial courtesy." When the President sends the Senate the 
name of a candidate who is recommended by a senator primarily con- 
cerned in the appointment, the Senate confirms the appointment as a 
matter of course. Thus, Lamar Hardy, favored for a judicial appoint- 
ment in 1936 by the two senators from New York, was easily confirmed 
in the face of opposition led by Senators La Follette and Norris. What 
happens if the President does the unusual and sends in a name which 
has not the recommendation or endorsement of the aforesaid senator? 
Then, by the rule of “senatorial courtesy," which seems to have origi- 
nated in Washington's administration, the Senate will stand by the senator 
whom the Pres|dent has crossed, and will refuse to confirm the appoint- 
ment.2i It is clear, then, that where appointments are to be made in 

21 In 1939 the role of “senatorial courtesy” was invoked by the two Virginia senators 
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states which have a senator or senators who belong to the same political 
party as the President, the President has only a nominal appointing power, 
the actual power being exercised by one or two senators. Like most rules, 
the rule of “senatorial courtesy” is sometimes broken. Because this cour- 
tesy was denied Conkling and Platt in regard to the important appoint- 
ment of a collector of the Port of New York, they resigned their seats in 
the Senate. They expected to find vindication in re-election by the New 
York legislature, but that body was not impressed by the heroics of the 
“senatorial suicides” and did not restore them to public life. 

It seems that senatorial courtesy is often applied even in respect to ap- 
pointments to be made in states which have no senators who belong to 
the party in potver. Thus, in 1932, Senator Watson, the Republican 
leader in the Senate, said: “I believe that the nominee in the present case 
is perfectly competent; I believe he is an honest man; I believe the Presi- 
dent was fully justified in making the appointment; but because of the 
fact that the Senator from North Carolina [the state in which the appoint- 
ment was to be made] . . . has made the statement that this appointment 
is personally obnoxious and personally offensive to him, following my 
consistent rule and believing it to be the proper one, I cannot vote for his 
confirmation.” 22 

Recess appointments. The Constitution gives the President the power 
to fill all vacancies that may occur while the Senate is not in session, by 
granting commissions which expire at the end of the next session of the 
Senate.-^ Such recess appointments are made final, if the Senate, when it 
convenes, acts affirmatively upon them. Through the use of the recess 
appointment, the President has sometimes kept persons in office, particu- 
larly Negroes in the South, who were opposed by the Senate. An indi- 
vidual is nominated for office, but rejected by the Senate. When that 
body adjourns, the office in question is vacant and the President may give 
the same nominee a recess appointment. The Senate may again withhold 
confirmation and the President may again make a recess appointment, 
but obviously there are practical limits to this game of political seesaw. 

The burden of appointment. In spite of the fact that the President 
has the assistance, usually the very aggressive assistance, of senators, repre- 
sentatives, and other politically minded persons in selecting nominees 
for thousands of federal offices, his task is still a heavy one. Numerous 
applications and insistent recommendations consume a great deal of the 
new President’s time, and often fail to enlighten him as to the best- 
qualified candidates. While the situation may be better now, a few sen- 


against the appointment of Mr. Floyd Roberts as Federal District Judge in that state. 
Mathews and Berdahl, op, cit., p. 252. See Borah resolution denouncing the practice, 
ibid,f p. 257, 

22 Quoted in an editorial, New York Times, March 27, 1932. 

28 Art. 11 , sec. 2, cL 3. 
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tences from Cleveland's complaint after two months in the White House 
in 1893 give us some conception of the burden and annoyance to which 
the power of appointment subjects a President: “The time ... set apart 
for the reception of senators and representatives has been almost entirely 
spent in listening to applications for office, which have been bewildering 
in volume, perplexing and exhausting in their iteration, and impossible 
of remembrance. A due regard for public duty, which must be neglected 
if present conditions continue, and an observance of the limitations placed 
upon human endurance oblige me to decline from and after this date all 
personal interviews with those seeking appointments to office, except as I 
on my own motion may especially invite them. . . . Applicants for office 
will only prejudice their prospects by repeated importunity and by remain- 
ing in Washington to aw^ait results." Roosevelt refused to give audi- 
ence to the general run of place hunters in 1933 because of the national 
emergency. Those who would not be put off were told to see the Post- 
master General. The sordid rush for places and the strain on the Presi- 
dent might be considerably relieved and the federal administrative serv- 
ices materially improved by placing the greater number of “presidential" 
offices under the merit system. This possibility is discussed in Chap- 
ter 20. 

Removal. With regard to removal, the Constitution provides only that 
“all civil officers of the United States shall be removed from office on im- 
peachment and conviction of treason, bribery, or other high crimes and 
misdemeanors." But many officers who are guilty of none of these of- 
fenses are nevertheless unfit to continue in office. An officer who is grossly 
incompetent in some particular, or who is affected with “streaks of mis- 
cellaneous worthlessness," is not necessarily a traitor, or a taker of bribes, 
or guilty of other high crimes and misdemeanors. How, then, may he be 
removed? Since the Constitution is silent on the subject, one might 
hastily answ^er that he is to be removed by the power which appointed 
him; that is, by the President and Senate, if appointed by them. That 
is exactly what a number of statesmen, including Hamilton, said in 1789. 
Other statesmen, led by Madison, argued that the President should have 
the power of removal, unencumbered by the advice and consent of the 
Senate. The Madison view was adopted, and it has increasingly pre- 
vailed with the passing of the years. A little reflection will show^^ that there 
is very practical reasoning behind Madison’s position. The President’s 
responsibility for administration is not seriously impaired by the require- 
ment that his important appointments be confirmed by the Senate; for, if 
the Senate i*ejects a capable nominee, the President may submit another, 

24 Quoted in C, A. Beard’s Readings in American Government and Politics (1913), 

pp. 2H-212. 

25 Art. II, sec, 4. 
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and no harm is done. But, if the Senate had the right to prevent him from 
removing an officer, then the President might be saddled from time to 
time with incompetent or otherwise unsatisfactory assistants. 

The removal power before the courts. Contrary to the opinion of 
the man on the street, the courts do not give opinions on constitutional 
questions unless such questions arise in cases actually before them. In 
1867, Congress passed the Tenure of Office Act, intended to deprive Pres- 
ident Johnson of his power to remove certain officers. Johnson and some 
constitutional lawyers denounced the act as unconstitutional; but the Su- 
preme Court did not have occasion to pass upon it, although it remained 
on the statute books (in modified form after 1869) until 1887. Not until 
] 926 was the highest court asked to pass upon the authority of Congress 
to restrict the President’s power to remove executive officers. It came 
about in this way. In 1917 President Wilson appointed a Mr. Myers to 
a first-class postmastership at Portland, Oregon. Now a statute of 1876 
provided that postmasters of the first three classes should be appointed 
and removed “by the President by and with the advice and consent of 
the Senate and shall hold their offices for four years unless sooner removed 
or suspended according to law.” Without consulting the Senate, Wilson 
removed Myers in 1920 — less than three years after he had appointed him. 
If the Senate had confirmed the appointment of the person named as suc- 
cessor to Myers, as it commonly does, such confirmation would have 
amounted to senatorial consent to the removal. But the Senate rejected 
the President’s new appointee. Myers therefore went to the Court of 
Claims, asking for the remainder of the salary for the four-year period, 
on the ground that he had been removed from office without the consent 
of the Senate, contrary to law. Losing in the Court of Claims, he ap- 
pealed to the Supreme Court, where his case was argued in 1924, and, on 
account of its great importance, reargued in 1925. In its 6 to 3 decision 
the Court held that the Act of 1876, “in so far as it attempted to prevent 
the President from removing executive officers who had been appointed 
by him by and with the advice and consent of the Senate,” was invalid.-’' 
The Court based its decision on the grounds that the First Congi'ess (1789), 
in which Madison and some other members of the Philadelphia Conven- 
tion sat, had decided to leave the power of removal entirely in the hands 
of the President; that the “decision” of the First Congress had been ac- 
cepted by all the Presidents and by all the Congresses, except the Recon- 
struction Congress which attempted to limit Johnson’s removal power; 
and that the President’s power to remove civil officers appointed by him 

26 Myers v. U.S., 272 U.S. 52; R. E. Cushman, Leading Constitutional Decisions (1940 
ed.), pp. 167-169, note. 

27 The Tenure of Office Act of 1867 was also declared invalid in this decision, although 
it had been repealed in 1887. 
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and the Senate might be inferred from the broad principle of the separa- 
tion of powers and the provision of the Constitution concerning the Pres- 
ident’s obligation to take care that the laws be faithfully executed. The 
Court used the logic of history and accomplished facts in its decision. As 
judicial decisions go, it is not considered a masterpiece; and some au- 
thorities hold that the dissenting judges’ opinions were better than the 
majority decision. But, at any rate, the question raised seems to be settled. 

The Myers case left unanswered the question of the authority of the 
President to remove a member of an independent commission, such as a 
member of the Interstate Commerce Commission. But this question 
came squarely before the Court in 1935. William E. Humphrey, a mem- 
ber of the Federal Trade Commission, was “removed” in 1933 by President 
Roosevelt. The statute under which members of this Commission served 
provided that they might be removed by the President for “inefficiency, 
neglect of duty, or malfeasance in office.” The President had not sought 
his removal on any of these grounds. The Court held that the Congress 
had the power to limit the President in his authority to remove members 
of the independent commission, since they exercise “no part of the execu- 
tive power vested by the Constitution in the President.” Thus, al- 
though Congress may not limit the President in removing executive officers 
it may limit him in removing members of the independent commissions. 

Can the Senate force a removal? From the foregoing discussion of 
the President’s right to remove officers without the advice and consent of 
the Senate, it follows very logically that the Senate has no authority to 
take the initiative and force a removal. In 1924 the Senate called upon 
President Coolidge to remove Edwin Denby, the Secretary of the Navy, 
for his connection with oil leases made “under circumstances, indicating 
fraud and corruption.” Replying to the Senate and justifying his posi- 
tion before the country, Coolidge quoted Presidents Madison and Cleve- 
land on tl>e independence of the Chief Executive, and added that “the 
dismissal of an officer of the Government, such as is involved in this case, 
other than by impeachment, is exclusively an executive function.” 

VI. COMMANDER-IN-CHIEF OF THE ARMY AND NAVY 

One of the most far-reaching of the executive powers is that of com- 
manding the armed forces of the United States. Inasmuch as this power 
assumes its huge proportions when the country is at war, the discussion 
of it is postponed for treatment in Chapter 26, which deals exclusively 
with “The United States at War.” 

S8 Rathbuh v. United States, 295 U.S. 602 (1935). 

29 Mathews and Berdahl, op. cit, pp. 325-326. As a matter of interest it might be 
added that the President’s message, at his request, was written by Senator Borah, one 
of the Senators who opposed the resolution. See C. O. Johnson, Borah of Idaho (1936), 
pp. 287-288. 
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VIL THE president’s CONTROL OF FOREIGN AFFAIRS 


The conduct of our foreign relations is very largely in the hands of the 
President. This is true, despite the fact that he must depend to a con- 
siderable extent upon the Senate and to some extent upon the whole 
Congress. Of course, the President docs not personally administer all the 
details of our official intercourse with foreign nations. Much of this is 
left to the Secretary of State, the President’s right-hand man in all diplo- 
matic matters, and to subordinate officers in the diplomatic service. But 
the President is the responsible official, and he often takes a direct part 
in international affairs. The extent to which the President actively par- 
ticipates in diplomatic negotiations depends upon the Chief Executive’s 
interest. Wilson represents one extreme, taking personal control of all 
international matters of any consequence. He was in reality his own 
Secretary of State. Perhaps the other extreme is represented by Harding, 
who relied chiefly upon his Secretary of State, the very capable and inde- 
fatigable Mr. Hughes. In any case, directly or indirectly, the President 
controls the foreign service personnel, serves as our sole official interna- 
tional spokesman, re :ognizes new governments and states, makes treaties 
(subject to the approval of the Senate), and, consequently, has the power 
to determine very largely our foreign policy. In this section we shall con- 
sider the President’s part in these matters, reserving the organization and 
activities of the State Department and the foreign service for the chapter 
on “National Administration.” 

Control of foreign service personnel. The Constitution authorizes the 
President, with the consent of a majority of the senators present, to appoint 
ambassadors, other public ministers, and consuls. Those who hold the 
lower and intermediate positions in these services are now appointed sub- 
ject to civil service rules, but the President has a free hand in making 
appointments to the higher positions. He may, of course, remove diplo- 
matic and consular officers at any time. Not only does the President have 
a wide controlling authority over the personnel of our foreign service; 
but, through his constitutional authority to receive diplomats and other 
public ministers from foreign countries, he may, in a negative sense at 
.least, exert some control over them. He need not receive persons against 
whom he has objections, nor is he bound to receive anyone from govern- 
ments with which he does not wish to establish friendly relations. Hav- 
ing received a diplomat, he may for various reasons request the foreign 
government to recall him. He may even dismiss a foreign representative, 
although he is not likely to do so except in cases of extreme emergency. 


80 C. A. and Wm. Beard, op. ciL, Ch. XXII; Corwm, op. Ch. VI and his The Fmi- 
denfs Control of Poreign Relations (1917); Laski, op. at, Ch. IV; J, M. Mathews, The 
Conduct of American Foreign Relations (1922); Q. Wnght, The Control of American Fnr- 
eign Relations (1922). 
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Sole official spokesman on foreign affairs. The President is the only 
official who may communicate with a foreign government. Private nego- 
tiations with foreign governments would clearly be out of order in any 
case; but, following the attempt of a Quaker to make peace with France 
in 1799, Congress stipulated a fine and imprisonment for such interfer- 
ence. Congress itself may not address a foreign power. Even a resolu- 
tion in response to congratulations extended by a prince is held to violate 
the Constitution and practice of the United States respecting intercourse 
with foreign powers. When the House of Representatives by resolution 
protested against the Maximilian government in Mexico, Secretary of 
State Seward advised the French government that the question was purely 
executive, and that the decision rested, not with the House, or even with 
Congress, but with the President of the United States. If the President 
is the only official spokesman for the United States, it follows that to him 
alone may be addressed communications from foreign powers. As early 
as 1793, Jefferson, then Secretary of State, told Citizen Genet that the 
President was the only authority with wffiom foreign nations could com- 
municate. When German Ambassador Bernstorff warned the American 
people, through the press, against sailing on the Lusitania, Secretary of 
State Lansing referred to the proceeding as a “surprising irregularity.’* 
Bernstorff should have advised the President of the plans of the German 
government and left the matter of warning American citizens to the Pres- 
ident’s discretion. These illustrations are sufficient to show that only the 
President or his representatives may officially receive or send foreign com- 
munications.*'^^ 

Routine communications with foreign governments. Let us consider 
for a moment the ordinary communications with foreign governments. 
Working through the Secretary of State, the President takes care of the in- 
numerable incidents touching the safety and well-being of Americans and 
their possessions abroad. If an American alleges that his property has 
been confiscated by the government of State A, or that he has suffered 
violence at the hands of brigands in State B, or that he is unjustly im- 
prisoned in a concentration camp in State C on the charge of having par- 
ticipated in a revolution, or that a treaty granting trade privileges in 
State D is unhonored by the government of that country, the machinery 
of the executive department of our government is put in motion on his 
behalf. The Executive must, of course, receive similar complaints and 
protests from foreign governments against the acts of our government and 
people. These and many other pin pricks in the rather sensitive flesh of 
international relations must be constantly prevented from developing into 
open sores. A successful foreign policy and the peace of the nation de- 
pend as much upon a careful and sane attention to the routine of foreign 
affairs as they do upon steering the ship of state through an occasional 

31 Weight, op, cit,, Ch, in. 
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diplomatic crisis. Indeed, crises are not likely to arise if the smaller and 
ever-recurring incidents and minor misunderstandings are settled in a 
friendly and conciliatory spirit. 

The power of recognition. The power of recognition rests entirely 
in the hands of the President. The Constitution makes no provision for 
it, but by international practice and as an incident to the power to send 
(subject, of course, to confirmation of appointments by the Senate) and 
receive diplomats, it has long been considered a purely executive function. 
Suppose a revolt in a foreign country leads to the overthrow of the gov- 
ernment and the revolutionists get control. Whether we shall recognize 
the new government, or continue to recognize the old, or eventually recog- 
nize no government at all, is for the President to decide; although advice 
sought and unsought will come to him, both from official and unofficial 
quarters. 

The question of recognizing new governments has been a very vital one 
in our relations with the Latin-American countries and with Soviet Russia. 
Recognition, either long delayed or premature, may sei'iously affect new 
governments and injure the standing of the United States with them. 
Recent examples of recognition are furnished by the President’s recogni- 
tion of the Vichy Government of France (1940) and of a number of *‘Gov- 
ernments in Exile” (1940-1942) — governments which fled to Britain or 
America as the Axis powers were occupying their home lands. 

The President may also recognize new states. This is an affair of much 
more consequence than recognizing a new' government; for new states are 
carved from the territory of old states, and recognition of the newcomer 
is, therefore, a recognition of the parent state’s loss of territory. Thus 
President Theodore Roosevelt grievously offended Colombia when he 
recognized Panama as a new state after the inhabitants of the Isthmus had 
staged a brief revolt.®- 

Treaty-making. The Constitution authorizes the President to make 
treaties, but places rather strict limitations upon his power in this respect, 
requiring that treaties shall be approved by two thirds of the senators 
present.®® Indeed, some members of the Constitutional Convention 
wished to limit the treaty-making powTr of the President even further, by 
requiring the consent of the House of Representatives in addition to that 
of the Senate, or by requiring a two-thirds majority of the entire Senate. 
Approval by a majority of the Senate and the House is often advocated 
today, because consent of a simple majority in both Houses would be 
easier to obtain than the two-thirds majority in the Senate and because, 
in most cases, the House must co-operate in putting a treaty in force.®^ 

32 The President may also recognize, by a proclamation of neutrality, that war exists 
between nations. In like manner he may recognize the “insurgency” or "‘belligerency” 
of a revolting faction within a nation. 

^33 Art. II, sec. 2, cl. 2. 

34 See New York Times, Sept. 25, 1932, for Newton D. Baker’s proposal. 
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Stages in treaty-making: /. Negotiation. The process of treaty- 
making may conveniently be divided into a number of separate stages, 
the first of which is negotiation. Although negotiations are sometimes 
suggested by resolution of Congress, the initiative is commonly taken by 
the President. In any case he appoints the negotiators, outlines the 
provisions they are to strive to incorporate in the treaty, gives them 
additional instructions from time to time while the negotiations are in 
progress, and passes upon their finished product. In these actions, the 
President is legally free from senatorial interference; but considerations 
of practical politics may lead him to consult with the Senate, or at least 
with members of the Foreign Relations Committee, during the course of 
the negotiations, or even to appoint members of the Senate on the com- 
mission of negotiation.^^ 

2. Senatorial consideration. When the treaty has been negotiated, the 
President transmits it to the Senate for its consent to ratification. At this 
stage, the Senate may consent to the treaty as drafted, refuse its consent 
entirely, or consent on condition that certain specified changes (amend- 
ments or reservations) be made in the document. In the latter case, the 
President must then reopen negotiations with the foreign government 
with a view to securing its consent to the proposed changes, or he may 
allow the treaty to be dropped. After the treaty has been sent to the 
Senate for approval, the President may at any time withdraw it from fur- 
ther consideration, after which he may resubmit it in its original form or 
with such changes as the foreign government has agreed to, or which he 
himself suggests, or he may drop it entirely.®^ 

5. Ratification and exchange of ratifications. The stages of treaty- 
making after senatorial approval of the document has been secured are in 
the hands of the President alone. He informs the foreign nation (or 
nations) of the American acceptance, and proceeds to make arrangements 
for the exchange of ratifications, which makes the treaty internationally 
binding. After the exchange of ratifications, the President proclaims the 
treaty in force as a part of the law of the land. 

Agreement-making power: /. On the President's own authority. The 
President possesses the power to make agreements (which are rather diffi- 
cult to distinguish from treaties) with foreign nations without being re- 
quired to submit them to the Senate. Some agreements are made by the 
President simply on his own authority. Probably the most outstanding 
example of this type of agreement is that made in 1905 by President Theo- 
dore Roosevelt with Santo Domingo, providing for the administration of 
customhouses in that country. Obviously, there are many objections to 
the making of executive agreements without clear authority for so doing, 

36 Wright, op. dt.f pp. 248-251. 

pp. 254-255; S. B. Crandall, Treaties, Their Making and Enforcement (1916 
cd.).pp. 81-97. 
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one of the objections being that a President might render himself liable 
to impeachment. 

2. On the authority of a treaty or an act of Congress, Many executive 
agreements are made under authorization of treaties to which the United 
States is a party, or under the authority of an act of Congress. These 
agreements usually relate to such subjects as boundary settlements, extra- 
dition of fugitives from justice, arbitration, trade-marks, patents, copy- 
rights, postal service, and commercial privileges.^" The reciprocal tarijff 
agreements of recent years are made by the President under the authority 
of an act of Congress. 

Shaping foreign policy. From the aggregate of diplomatic powers dis- 
cussed, it is clear that the President is the principal agent in the govern- 
ment for determining foreign policy. To be sure, the Senate may block 
his efforts by withholding consent to a treaty, and Congress may embarrass 
or even tie the hands of the President by enacting legislation which con- 
flicts with his plans or by failing to enact law^s necessary for perfecting his 
plans. The Senate’s adverse action with respect to Wilson’s League of 
Nations proposal is well known. The act of Congress (1924) which abro- 
gated the “Gentlemen’s Agreement” (the understanding by which Japa- 
nese immigration had been regulated for nearly twenty years) over the 
protest of President Coolidge and Secretary Hughes, and which caused 
serious friction between the two countries, is a familiar example of what 
Congress may do. These and. similar illustrations which might be of- 
fered of the thwarting of the President’s policy prove only that he does 
not always have clear sailing, but he is still the guiding force in determin- 
ing our relations with the foreign powers. 

The proclamation of neutrality issued by Washington in 1793, at the 
time the nations of Europe were entering upon a general war, not only 
laid down a course which this country has since followed, but also had 
great influence in fixing the standard which other nations have followed. 
In his Farewell Address, Washington announced the policy of isolation. 
Admitting the wisdom of this policy for .a young republic, and without 
considering the equally wise variations from it in the days of national 
adolescence and manhood, we simply add that it has had and still has, 
both as a policy and a term, a very pronounced influence in American 
foreign relations. The Monroe Doctrine, announced by the President in 
1823 and interpreted by each succeeding President according to his own 
notions of what it should be, has had an incalculable influence both in 
our official actions and in the minds of the people sanctioning those ac- 
tions. The conciliatory policy of Lincoln and Seward brought us safely 
through serious international difficulties during the Civil War. Wilson’s 
policy kept us out of the World War. for a time and determined almost 


37 On executive agreements, see Wright, op, cit,, pp. 237 tt. 
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ihe exact date of our entrance into it. The brief period of isolation, due 
largely to the Senate’s opposition to Wilson’s foreign policy of inter- 
national co-operation at the end of the war, gave way to a new era of 
executive leadership which might be characterized as one of cautious co- 
operation with the foreign powers. We took an important part in the 
negotiations which resulted in the Pact of Paris (1928) renouncing war as 
an instrument of national policy, and we assumed leadership in interpret- 
ing its obligations. Then came the dictators, singly and in combinations, 
and the new series of crises supplied numerous illustrations of the tremen- 
dous power of the President in guiding our foreign relations. In December, 
1937, the Japanese, prosecuting their undeclared war on China, bombed a 
United States gunboat, the Panay, which was convoying Standard Oil 
tankers on the Yangtze. Lesser incidents in Latin American countries 
had called for the dispatching of ships and the landing of marines, but 
President Roosevelt and Secretary of State Hull, perhaps strongly in- 
fluenced by the marked peace sentiment of the American people at that 
time, were able to bring the Panay incident to a close without any great risk 
of war with Japan. At the same time, it seems that the President was 
able to use this incident as a means of furthering his naval expansion pro- 
gram. 

The Neutrality Act of 1937 provided that whenever the President 
should find a state of war existing between foreign nations, he should 
issue a proclamation prohibiting the exportation of arms, ammunition, or 
implements of war from the United States to these nations. The Presi- 
dent was never enthusiastic about this particular piece of legislation, for 
it was his belief that it unduly interfered with his duty and power to direct 
our foreign policy. When Japan embarked upon her undeclared war on 
China, the President failed to “find” that it was a war, because he enter- 
tained the belief, shared by many others, that the arms embargo would 
operate to the disadvantage of China. On the other hand, although the 
neutrality legislation on the books at the time the Spanish Civil War broke 
out (1936) did not apply to civil wars, the President at first attempted 
without legislation to enforce an embargo and later used strong pressure 
in securing from Congress a resolution prohibiting the shipments of arms 
to Spain. 

Fearing the growing power of tlje dictators, whose intervention in Spain 
on behalf of Franco he had unwittingly aided by his embargo-on-arms pol- 
icy, President Roosevelt unsuccessfully attempted in the summer of 1939 
to have Congress repeal the embargo legislation. In the fall, with the war 
between Germany and the Allies in progress. Congress yielded to his en- 
treaties and lifted the embargo on the shipment of arms, although in the 
same act it included a provision, recommended by the President, prohibit- 
ing American ships from entering combat areas. It is a matter of com- 
mon knowledge that the purpose of this piece of legislation was to aid the 
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Allies, who could transport war materials from America, against Germany, 
who could not. 

A call for all of the democracies to line up against the dictators, a declar- 
ation that we include Canada in the list of countries which come within 
the protecting folds of the Monroe Doctrine, the undertaking of nego- 
tiations to form an economic union to prevent totalitarian economic pene- 
tration in the Americas, an announcement that we will not recognize 
conquests in violation of treaties, or conquests without the curse of treaty 
violation, a dramatic statement that one nation has stabbed another in 
the back, and the decision to give the Allies all possible aid short of 
military co-operation were all matters laden with fateful possibilities for 
the future of the Republic, and very largely in the hands of the President. 
It is a fact worthy of note, however, that no President can carry us very 
far in a direction we do not want to go. He can contribute immensely to 
the forming of public opinion, but he is not master of it.^s 

Despite occasional setbacks by other organs of the government, the 
President’s policy in recogni?ing foreign governments, in co-operating 
with other nations in settling disturbances in various parts of the world, 
in pressing the claims of Americans at foreign courts, in maintaining our 
neutral rights against the encroachments of warring nations, in interpret- 
ing our obligations under treaties, tends to bind the other branches of the 
government as well as his successor in the White House to his course of 
action. Although an ill-considered act or resolution of Congress, or an ir- 
responsible yellow press, may seriously interrupt friendly relations with 
foreign powers, a wise President can often repair the damage. Whether 
other nations respect us or hold us in contempt, trust us or suspect us, seek 
our friendship or arm against us, depends largely upon the President’s 
foreign policy. 

VIII. THE PARDONING POWER 

The scope of the pardoning power. The Constitution states that the 
President ‘'shall have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment,” The courts 
have held that Congress has no power to limit the President in his use of 
this “benign prerogative of mercy.” Until a few years ago it was er- 
roneously supposed that the President had no authority to grant pardons 
in cases of criminal contempt. The courts punish for contempt in order 

38 Current literature is full of the subject of American foreign policy, particularly as 
it is affected by the European crisis. One of the best sources is Foreign Affairs, an Amer- 
ican quarterly review. Two books are of special interest. Charles A. Beard in his 
A Foreign Policy for America (1940) upholds the isolationist view, and Raymond Leslie 
Buell in his Isolated America (1940) emphasizes the responsibility of the United States 
in the affairs of the world. 

39 Corwin, The President, pp. 136-148; Matthev^s, op, cit,, pp. 175-179; Willoughby, 
op, cit., pp. 623-624, 690. 
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to protect themselves and further their usefulness, and it was thought that 
the exercise of executive clemency for contemners would seriously under- 
mine the position of judicial tribunals. However, when Philip Gross- 
man, of Chicago, continued to sell liquor in violation of a court injunc- 
tion and was sentenced to jail for contempt, the President pardoned him, 
and was upheld in so doing by the Supreme Court,^<^ Although Congress 
has no authority to limit the President's power to grant pardons, that 
does not mean that the power is to be exercised exclusively by the Presi- 
dent. Congress itself may exercise it by passing acts of general amnesty. 
Thus, an act granting immunity from prosecution to all witnesses testi- 
fying before the Interstate Commerce Commission was held to be valid.^^ 
Furthermore, the courts have held that the President’s pardoning power 
is not so exclusive as to prevent Congress from giving other officers, such as 
the Secretary of the Treasury, the authority to remit certain forfeitures 
and penalties.^- 

Analysis of the power. “A pardon reaches both the punishment pre- 
scribed for the offense and the guilt of the offender; and when the 
pardon is full, it releases the punishment and blots out the existence of 
the guilt, so that in the eye of the law the offender is as innocent as if he 
had never committed the offense." But a pardon does not restore of- 
fices forfeited, or property or interests vested in others in consequence of 
a conviction. A pardon may be gi'anted before, during, or after a trial; 
that is, at any time after the offense is committed, but it usually comes 
after a conviction. The pardon may be a remission of the whole or a 
part of the penalty. Thus, an offender under a death sentence may be 
fully pardoned, or his sentence may be commuted to a prison term. The 
President may also grant a reprieve; that is, a suspension of the execution 
of a sentence. Finally, we must note that the President may grant general 
pardons or amnesties to a class of offenders; for instance, to a group guilty 
of insurrection. 

How THE POWER IS EXERCISED. Probably the average individual has a 
picture of a wife, soon to be a widow, weeping with her children before 
the President and begging for the life of the husband and father until 
the President signs a pardon. This, of course, may happen, but the 
President is unworthy of his high office, if his pardons are determined 
by tears and sobs. The regular procedure is somewhat less dramatic. 
An application for pardon and papers bearing on the case are examined 
by officers of the Department of Justice. If the convicted individual has 
had a fair trial, if no new evidence tending to exculpate him is produced, 
aitd if the sentence is just, the President's legal advisers will in all probabil- 

40 Ex Parte Grossman^ 267 U.S. 76 (1925)* 

41 Brown v. Walker, 161 U.S. 591 (1896). 

42 The Laura, 1 14 U.S. 41 1 (1885). 

48 Ex Parte Garland, 4 Wall, 333 (1866). 
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ity recommend that the sentence be allowed to stand. The President 
will take this advice in most cases, although he is entirely free to use his 
own judgment. 
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The President as Chief Legislator 
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In the last chapter our attention was directed to some general features 
of the presidential office and in particular to the President’s executive 
powers. Important as we found those powers to be, they are probably 
of little more importance than his legislative powers. Although the Con- 
stitution stipulates that all legislative powers shall be vested in Congi'ess, it 
nevertheless gives the President a share in legislation. Just what this 
share amounts to and how it has been enlarged through usage is the sub- 
ject of this chapter. 

A general view of the President’s legislative powers. Although the 
framers of the Constitution accepted the theory of the separation of 
powers, they realized that an absolute division of authority between the 
two political branches of the government (executive and legislative) would 
be unworkable or highly unsatisfactory in practice. Consequently, they 
gave Congress, especially the Senate, a share in executive affairs, and they 
conferred upon the President some very definite legislative powders. Thus, 
the Constitution authorizes the President to call Congress into special 
session; to adjourn it when the two Houses cannot agree upon a time for 
adjournment; to give it information concerning the state of the Union; 
to recommend measures for its consideration; and to veto its bills, orders, 
resolutions, and votes. But the powers enumerated do not tell the whole 
story of the President’s authority in legislation. His power and influence 
over Congress have been almost steadily increased through the prestige of 
his office, his position as leader of his party and the nation, and his use of 
executive powers for legislative purposes. The President whose activity 
in legislative affairs does not go far beyond the clauses of the Constitution 
is severely criticized as being weak in the qualities of leadership. 

I. PRESIDENTIAL AUTHORITY OVER SESSIONS OF CONGRESS 

Calling special sessions. The Constitution requires Congress to as- 
semble at least once a year — on January 3,^ unless Congress by law fixes 
a different date. The Constitution provides further that the President 
may, on extraordinary occasions, convene both Houses of Congress, or 

1 The Twentieth Amendment, adopted in 1933, fixes January 3 as the date. The old 
date of assembly was the first Monday in December. 
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either of them. The extra sessions are called entirely upon the Presi- 
dent’s responsibility, although he may be greatly influenced in his deci- 
sion by the advice of leading members of Congress or even by suggestions 
and importunities from private sources. War, or its imminence, will 
quite likely lead the President to convene Congress in extraordinary 
session, as Wilson did in 1917. A new administration, in its eagerness to 
get started with its program or in fulfillment of a pre-election pledge, 
usually calls a special session. An extra session was thus called by Taft 
for tariff revision, by Wilson for tariff reform and other phases of his 
*‘new freedom” program, by Harding for the enactment of a protective 
tariff and “a return to normalcy,” by Hoover for farm relief and “limited 
changes in the tariff,” and by Franklin Roosevelt for legislative authoriza- 
tion to make the “New Deal.” The President has often exercised his 
authority to call one House into special session without the other, by 
convening the Senate for the special purposes of securing that body’s con- 
sent to the ratification of treaties and its confirmation of appointments 
to office.- 

Limited authority over adjournment. The President has constitutional 
authorization to adjourn Congress in case the two Houses cannot agree 
with respect to the time of adjournment. To date, as the two chambers 
of Congress have always managed to reach an agreement, the President 
has never exercised this power. The Chief Executive has no more author- 
ity in adjourning a special session than he has in adjourning a regular 
session. It may happen, therefore, that an extra session which he has 
called to give farm relief, for example, may get completely out of hand 
and spend several months in political wrangling on less important affairs. 

II. PRESIDENTIAL MESSAGES TO CONGRESS 

Annual messages. In the language of the Constitution, the President 
“shall, from time to time, give to the Congress information of the state 
of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient.” ^ This double requirement 
to report on the state of affairs and to recommend legislation, the Presi- 
dents invariably meet in their formal annual messages to Congress at the 
time it convenes. Such messages may contain some items for political 
purposes, but they usually deal in a rather direct way with the problems 
waiting to be solved. They are taken seriously by Congress and perhaps 
more so by the public. Some of them have made history. Who has not 
heard of the Monroe Doctrine — first given formal expression in two widely 

2 Congress was not in session in June, 1931, when President Hoover proposed the mora- 
torium on war debts. Instead of calling a special session, the President secured, within 
a few hours, unofficial approval of his plan by telephoning and telegraphing members of 
Congress. 

3 Art. II, sec. 3, cL u 



The President as Chief Legislator ^6i 

separated paragraphs of President Monroe's message to Congress in Decem- 
ber, 1823! Hardly less famed is Cleveland’s message of December 17, 
1895, which he vigorously reaffirmed and expanded the Monroe Doc- 
trine in relation to the Venezuelan-British boundary dispute. A typical 
annual message is found in the twelve-thousand-word communication 
of President Hoover in December, 1929. He dealt with such questions as 
our adherence to the Permanent Court of International Justice; national 
defense; tax reduction; the flexible tariff; waterways and flood control; the 
postal service; railways; the merchant marine; banking; electrical power 
regulation; radio; conservation; federal prisons; immigration; the re- 
organization of the federal administration; Prohibition, and law enforce- 
ment. On some matters he made specific recommendations; but more 
commonly his counsel was general in tone, leaving the problem to be 
studied and solved by Congress. The budget message, an annual mes- 
sage on the most important subject of national revenues and expenditures, 
is discussed in the chapter on ‘‘Government Finance.” 

Other messages to Congress. The President’s messages to Congress are 
by no means limited to the above-mentioned annual communications. 
When he calls a special session of Congress, he very naturally states the 
purposes for which h’fe called it and proposes legislation — usually much 
more definitely than in his annual message. It was in an oral message 
to Congress in special session that President Wilson asked for a declara- 
tion of war with Germany. The President may send a message to Con- 
gress on any subject at any time. He may ask for money with which 
to defray the expenses of a survey commission, or urge more speed on a 
tariff bill, or suggest that “the state of the Union” demands that Congress 
leave off investigating and discussing administrative scandals and turn 
to constructive legislation. President Hoover sent no less than 63 mes- 
sages to Congress during its session from December 7, 1931, to June 16, 
1932, suggesting, advising, and urging that action be taken on various 
subjects.^ President Franklin D. Roosevelt’s practice has been to speak 
in general terms in his annual message and to deal with numerous specific 
problems in separate messages. 

How messages are delivered. Washington and John Adams delivered 
their important messages orally, the two Houses meeting in joint session to 
receive them. The method of our first two Presidents was not followed 
by their successors, who for well over a hundred years sent their messages 
to Congress, where they were droned out by clerks. In 1913 Wilson re- 
turned to the early practice. Harding followed Wilson’s example; but 
Coolidge, after using it twice, abandoned it for the time-honored written 
message. Hoover’s messages were in writing also, save for one personal 
appearance before the Senate to urge that body to balance the budget. 

4 Pendleton Herring, “First Session of the Seventy-Second Congress,'' Am. Pol Scl Rev,, 
(19^2), XXVI, 835. 
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Perhaps the President does not by the oral message directly increase his 
influence over Congress; but there is little doubt that he does secure greater 
public interest in his program, and this public interest may be crystallized 
into pressure upon Congress to follow the President’s lead. Few would 
deny that Wilson’s rather dramatic appearances before Congress had much 
greater public effect, both in this country and abroad, than written mes- 
sages would have produced. President Franklin D. Roosevelt has used 
the oral message to penetrate every cell of reason and to play upon every 
string of emotion. He speaks to Congress, making no pretense of not 
knowing that the American people are listening over the radio; and he 
speaks to the whole world, throwing in a special word for the enemies of 
the United States. Assured of popular support and a substantial con- 
gressional majority, his tone may be mandatory; uncertain of such sup- 
port, he is likely to be conciliatory and emphasize partnership; he may 
triumphantly report achievements of his Administration or of the progress 
of the United States in war; or, with his back near the wall, he may be 
aggressive, even defiant. The manner varies, but the master political 
mind seldom experiences a “black-out,” nor does the perfect radio voice 
falter, nor the experienced hand tremble. 

A factor of significance equal to that of the mafiner of delivery is the 
timing of a message. As observed above, the President frequently sends 
Congress special messages on matters of importance. In 1935 when the 
Senate was debating the President’s economy bill and while its fate was 
in doubt, the President sent a brief message recommending that the Vol- 
stead Act be modified to permit the sale of beer. “The public demand 
for economy was excelled only by its thirst for beer,” comments Professor 
Pendleton Herring.® Pressure upon Congress for both measures became 
intense. Both Houses, torn by dissension over the economy measure, at 
once enacted it and unitedly and joyously voted for beer. “Now, boys,” 
the President had said in effect, “as soon as you get that economy bill out 
of the way, we can have some beer.” 

Effect of messages. The only obligation Congress is under with regard 
to a message from the President is to receive it.. If, however, the majority 
in each House is of the same party as the President, his message will proba- 
bly receive careful consideration and a number of his recommendations 
will be followed. An aggressive President who is a master of the art of 
politics can usually find the means for bringing his congressional major- 
ities to enact the major features of his program into law. As intimated 
a moment ago, messages are often delivered for the public as well as for 
Congress. If such messages express the public sentiment on old questions 
still awaiting settlement or reveal new problems urgently demanding 
solution, the force of public opinion may be so strong as to stir a reluc- 
tant Congress to action. President Wilson used his message to Congress 
'I 5 Herring, Presidential Leadership, p. 62. 
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very effectively in getting public support for his progressive program in 
domestic affairs, and later in leading the country into war with the Central 
Powers. Indeed, his war messages were delivered not only to the Amer- 
ican Congress and people but to the whole world, giving the President a 
position of leadership in world problems which few, if any, had ever 
achieved. In 1953 national emergency and popular approval of the 
President’s leadership led Congress to adopt practically every item of 
Roosevelt’s reconstruction program, and his messages to Congress dur- 
ing the Second World War may take their place in effectiveness along 
with those of Wilson. 


III. THE PRESIDENTIAL VETO POWER ® 

Extent of the veto power. Every bill, order, resolution, or vote passed 
by the Senate and the House of Representatives must be presented to 
the President. If he approves the act, he signs it, and it becomes a law; 
but if he objects to it, he may exercise his veto power, and the act does 
not then become a law unless Congress passes it over his veto by a two- 
thirds majority. There are three matters upon which the President can- 
not use the veto. First, the question of the adjournment of Congress is 
expressly excepted by the language of the Constitution. Second, a pro- 
posed amendment to the Constitution, which requires a two-thirds vote 
of each House in the first instance, is not subject to the veto. Third, Con- 
gress early devised a special type of measure, called the concurrent resolu- 
tion, which is not submitted to the President. In 1897 Senate Com- 
mittee on the Judiciary conceded that the language of the Constitution 
gave the President a veto on such resolutions; but the Committee placed 
what it considered a more practical construction on the veto clause, and 
arrived at the conclusion that “matters peculiarly within the province of 
Congress alone” and which “never embraced legislative decisions proper” 
should, in conformity to the long-established practice, continue to be 
exempt from executive action.^ Thus, by concurrent resolution, the two 
Houses authorize joint committees, the publication of documents, pay- 
ment for the same, and other expenses incident to the work of Congress 
for which funds have already been appropriated by law. The concurrent 
resolution should be distinguished from the joint resolution, which is in 
a real sense a legislative measure and as such is submitted to the Presi- 
dent for his approval or rejection. The exceptions noted above do not 
materially impair the veto power. The President may use it in connec- 
tion with all measures which are definitely legislative in character. Since 

6C. A. and Wm. Beard, The American Leviathan (1930), pp. 284-287; J. M. Mathews, 
The American Constitutional System (1940 ed.), Ch. XI; G, C. Robinson, ‘‘The Veto 
Record of Franklin D. Roosevelt,'’’ Am. Pol. Sci. Rev.^ XXXVI, 75 (Feb., 1942); A. 
Towle, “The Presidential Veto since 1889.” Am. Pol Sci. Rev., XXXI, 51 (Feb., 1937). 

7 Mathews, op. cit., pp. 148-149, 
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a two-thirds vote is necessary to override a veto, the power is a very strong 
defensive weapon in the hands o£ the President, giving him the strength 
of one sixth the membership of Congress. 

Messaged veto. When the President receives a bill from Congress, he 
has ten days, not counting Sundays, in which to consider it. He may, of 
course, seek advice on the bill from any source; but he is most likely to 
consult the Attorney General or the head of the department primarily 
affected by the measure. Usually he decides to approve the bill, and af- 
fixes his signature. If he follows the very unusual procedure of neither 
signing nor vetoing the bill during the ten days allowed. Congress con- 
tinuing in session, the bill becomes a law without his signature. When 
the President exercises the power of veto, he must return the bill, together 
with the reasons for his veto, to the House in which the bill originated. 
That body then proceeds to reconsider the bill, and, if two thirds of the 
members present approve it, it is sent to the other House, where a two- 
thirds vote will make it a law despite the executive veto. Obviously, if 
either House fails to muster the two-thirds majority, the bill fails to be- 
come a law. 

The pocket veto. Suppose Congress adjourns within less than ten days 
after the President has received a bill and before he has acted upon it. 
Non-action on the part of the President after Congress has adjourned kills 
the bill. This method of allowing bills to die quietly after Congress has 
adjourned has been used well over 700 times. It is appropriately called 
the '‘pocket veto.’' It should be observed that the pocket veto is an abso- 
lute veto, since Congress, being adjourned, has no opportunity to recon- 
sider a bill so vetoed. A President sometimes places on record his reasons 
for a pocket veto, but his explanation is not a veto message as in the case 
of bills returned before the end of a session. 

Approval of bills after Congress adjourns. During the ten days pre- 
ceding adjournment, Congress usually enacts a number of bills of which 
the President approves. Formerly, it was thought that all such bills 
should be signed before the adjournment, and Presidents, sometimes re- 
proaching Congress for its volume of legislation near the end of its session, 
hurriedly signed scores of them as the session drew to a close. But Wilson, 
accepting the advice of his Attorney General that the adjournment of 
Congress did not deprive him of his constitutional right to defer action on 
any bffl for ten days, signed some bills after the close of the session. Later 
Presicrcnts have followed Wilson’s example; and the Supreme Court, in 
1932,® declared constitutional this new practice which makes it possible 
for the Chief Executive to give more deliberate attention to the dozens of 
bills which are presented to him during the hectic days immediately pre- 
ceding adjournment. On the day of adjournment of the last session of 
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the Seventy-first Congress, President Hoover signed twenty-six measures 
and reserved some four hundred for further study. 

Use of the veto. The early Presidents used the veto sparingly. John 
Adams, Jefferson, and John Quincy Adams did not use it at all. Jefferson 
probably expressed the opinion of his contemporaries when he said that 
the President should approve a bill unless it was rather clearly unauthor- 
ized by the Constitution. But Jackson, in a characteristic manner, re- 
fused to be limited by such an interpretation. Considering that only nine 
bills had been vetoed before 1829, '‘twelve vetoes descended upon Con- 
gress like the blows of an iron flail.'* ^ He even went so far as to veto a 
bill to recharter the national bank on the grounds of unconstitutionality, 
although the Supreme Court had declared the original chartering act to be 
constitutional. Said the vigorous Executive, in part; “The Congress, the 
Executive, and the Court, must each for itself be guided by its own opinion 
of the Constitution. . . . The opinion of the judges has no more authority 
over Congress than the opinion of Congress has over the judges, and on 
that point the President is independent of both." Although later Presi- 
dents did not go to Jackson's extreme in boldly asserting that the Supreme 
Court had erred in interpreting the Constitution, they have followed his 
practice in freely exercising the veto power, particularly since the Civil 
War. They not only veto acts which in their opinion are unconstitu- 
tional; but they veto those they regard as extravagant, untimely, incon- 
sistent with our treaty obligations, or otherwise inexpedient. Cleveland 
and Franklin D. Roosevelt share the honors as veto Presidents, their com- 
bined disapprovals representing two thirds of all measures vetoed. Be- 
fore January 1, 1941, Roosevelt had submitted messaged vetoes of 262 bills 
and had pocket vetoed 243 others, a total of 505. Cleveland concen- 
trated his attention on pension, military, and naval relief measures. Roose- 
velt's vetoes cover practically the entire range of congressional activity, 
having been employed on measures designed for agricultural relief, sol- 
diers’ bonus, flood control, the protection of fisheries, national defense. 
Memorial Day observance, the regulation of approaches to cemeteries, 
the installation of parking meters, and a host of other matters great and 
small.^^ 

Overriding the veto. Public opinion is usually on the side of the Presi- 
dent in his exercise of the veto, and Congress seldom finds the two-thirds 
majority necessary to override it. (It should be clear that the messaged 
veto is the only type of veto which ever reaches Congress.) It is trie that 
President Johnson, a Union Democrat warring with a Congress over- 

9 Quoted in Brooks, Political Parties and Electoral Problems (1923 ed.), p. 55. 

10 Quoted in W. W. Willoughby, The Constitutional Law of the United States (1910 
ed.), I, 1306-1307., 

11 G. C. Robinson, “The Veto Record of Franklin D. Roosevelt,*’ dm. PoL ScL Rev,, 
XXXVI, 75 (February, 1942). 
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whelmingly Republican, saw fifteen bills passed over his veto, but other 
Presidents have had no such experience. Not one time in ten has Con- 
gress been able to nullify the Executive veto. 

Vetoes are seldom overridden for the reason that nearly always more 
than one third of the members of one House or the other will agree with 
the President, and thus defeat a bill upon reconsideration. Taking ad- 
vantage of this fact, large majorities in Congress not infrequently pass 
unwise bills for the purpose of pleasing their constituencies, many con- 
gressmen who vote for such bills hoping and expecting all the while that 
the President will show a more courageous spirit than they and kill the 
measures with his veto. When a Presidential veto of a measure of this 
nature has seemed to be in danger of being overridden by Congress, some 
congressmen who supported the measure originally have on occasion 
changed sides and voted to support the Executive veto. 

The threat of veto. The President may exercise a sort of veto by in- 
forming a committee of either House, or the whole Congress, of his inten- 
tion to veto a pending bill. He may state that he objects to certain 
features of it which must be modified before he can approve it, or he may 
say that he is opposed to the whole purpose of the bill and will veto it 
in any event. When the bill authorizing an increase in veterans' loans 
on their bonus certificates was before the Senate Finance Committee in 
February, 1931, President Hoover wrote a letter to Chairman Smoot, giv- 
ing his objections to the bill and warning Congress that the bill would de- 
lay the return of prosperity and place additional financial burdens upon 
the country. Later, when it was feared that the President would kill the 
bill with a pocket veto, Mr. Hoover assured Senator Reed in a telephonic 
conversation that he would exercise a direct veto, thus giving Congress an 
opportunity to pass the bill over his veto before adjournment.^^ The 
assurance that the veto would be exercised did not deter Congress in this 
particular instance, for the American Legion and other organizations ex- 
erted pressure which Congress could not resist. President Roosevelt was 
more successful when, in 1939, he wrote Senator Harrison, Chairman of 
the Senate Committee on Finance, that he would veto a pending bill if 
certain provisions were incorporated in it which he regarded as certain to 
impair reciprocal trade agreements between the United States and several 
other countries .13 

The question of the item veto. The President seems to have no author- 
ity to veto separate items of a bill. He must accept or reject the measure 
in its entirety. The item veto in the hands of the President would enable 
him to restrain congressional extravagance in the matter of appropria- 
tions. Under our present system, however much the President may preach 

t 2 Time, March 2, 19551, p. 14. 

IS Mathews and Berdahl, op. cit., pp. 286-287. 
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economy and endeavor to keep expenditures down, he usually feels forced 
to accept an appropriation bill, even if unjustifiable items are included, 
because his disapproval of the bill might necessitate an extra session of 
Congress or lead to friction with that body, or seriously interfere with the 
indispensable administrative services. 

More than three fourths of the states have empowered the governor to 
veto separate items of appropriation bills, and in a number of states he 
may reduce items. Although there is no doubt that some governors have 
abused these powers, it is generally conceded that this additional execu- 
tive discretion has improved the system of appropriations in the states, 
and there are many scholars and public men who propose that the Presi- 
dent’s veto power also be extended to separate items of appropriation bills. 

Riders. Congress has sometimes tacked to appropriation bills meas- 
ures relating to entirely different subjects. Frequently a President would 
veto such measures if they appeared in separate bills; but, since he can 
ill afford to veto appropriation bills to which they are attached, they 
“ride” to executive approval on the backs of the finance bills. Thus, a 
rider on an Army appropriation bill virtually deprived President Johnson 
of his power as Commander-in-Chief of the Army. President Hayes earn- 
estly contended against the use of the rider, and the House of Representa- 
tives practically conceded his point,^^ although, on occasion, Congress still 
arranges a “hitch-hike” for a measure. In August, 1937, Senator Tydings 
managed to have his Miller-Tydings Bill incorporated into a measure 
imposing additional taxes in the District of Columbia. This rider was 
really an amendment to the Sherman Anti-Trust Act of 1890, and it 
weakened that act in that it permitted manufacturers of branded and 
trade-marked articles destined for interstate commerce to fix retail prices 
in about forty states which sanctioned this procedure in intrastate busi- 
ness. Several months earlier the President’s opposition had blocked the 
Miller-Tydings Bill, but now, finding it attached to a revenue measure, 
he had no choice but to approve it or veto the revenue law along with it. 
“This is the first instance during my term of office,” he complained, “that 
this vicious practice of attaching unrelated riders to tax or appropriation 
bills has occurred. ... I have decided to sign the bill in the hope that it 
will not be as harmful as most people predict.” In the letter to Senator 
Harrison, referred to above, the President was objecting to proposed rider 
tariff legislation in a bill which was supposed to deal only with excise taxes. 
Prompted by the desire to outlaw the rider system and to bring individual 
items of appropriations bills under his scrutiny, the President, in his 1938 
budget message to Congress, recommended legislation or a constitutional 
amendment, whichever course Congress might deem to be the correct one, 

14 J, Bryce, The American Commonwealth (1913 ed.), I, 214-215. 

15 Time, August 30, 1937, p. xi. 
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to authorize the item, or selective, veto. His suggestion provoked some 
interesting and nonpartisan discussion, but it was not pressed in Congress 
or out.^® 

IV. THE president’s EXTRA-CONSTITUTIONAL MEANS 
OF INFLUENCING LEGISLATION 

Up to this point attention has been confined to those legislative powers 
which the Constitution expressly grants to the President. But the legis- 
lative power of the President rests more upon the influence he exerts 
through his personality, his political astuteness, his skill in working with 
groups and individuals, his resourcefulness, his ability to gage the public 
attitude, and a variety of other factors than it does upon the clauses of 
the Constitution. That document distinctly does not make the Presi- 
dent the chief legislator. Indeed, it may be inferred from the Constitu- 
tion that the Framers expected the President to go along quietly with 
Congress, giving it a few suggestions now and then, but making his chief 
care the mandate laid upon him by the Constitution “that the laws be 
faithfully executed.” It soon came about, however, that Congress was 
divided by political parties and by sectional interests stronger than those 
parties, interests which could wreck parties and create new parties. It 
became more and more difficult for Congress to legislate in the national 
interest and it became necessary for the President to supply leadership on 
matters of national policy. Although presidential leadership goes back 
to Jefferson and Jackson, Theodore Roosevelt introduced the type of 
Executive domination with which the country has become familiar. To- 
day the people, and to a considerable extent. Congress itself look to the 
President for legislative leadership. If he does not supply it, he is written 
down as a failure, as indeed he is. Therefore, in directing legislation the 
President uses not only his constitutional powers, but he employs also a 
number of means not mentioned in the Constitution — means which we 
may designate as extra-constitutional. Through his position as leader of 
his party and through the place he may win for himself as leader of the 
whole nation, his influence over Congress is enormously increased. He 
may prepare, or cause to be prepared, bills which by indirect methods he 
may have introduced in Congress. He can influence legislation by hold- 
ing conferences with groups or individuals in Congress. At critical times 
he may win the favorable votes of legislatoi's for his projects by skillfully 
using his constitutional power to make appointments to office.^^ T^o men- 

16 United States News, January lo, 1938; Mathews and Berdahl, op. cit., pp. 281-287. 

17 W. E. Binkley, The Powers of the President (1937), Chs. X-XIV; P. Herring, Presi^ 
dential Leadership: The Political Relations of Congress and the Chief Executive {1940); 
H. J. Laski, The American Presidency: An Interpretation (1940), Ch. III. 

18 The appointing power is not, of course, an extra-constitutional power; but it may 
be fairly classified as, such when it is used for the purpose of influencing legislation. 
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tion just one other means at his command, he may appeal to the people 
either directly or indirectly for their support for a particular measure or 
policy, or on behalf of congressmen who stand with him. 

1. Authority through party leadership. The President, whether he 
likes the idea or not, is responsible for the legislative program of his 
party. The millions who elect him look to him to carry out the an- 
nounced policies of the party and, more particularly, those he announced 
during his campaign for election. The people do not want a President 
who is timid in his relations with Congress. He is quite likely to win 
popular applause if he boldly takes command of the legislative bodies 
and pushes through his projects. Furthermore, legislators find it to their 
advantage to accept executive leadership. A congressman who belongs 
to the same party as the President can make a much more effective ap- 
peal to the voters of his district on his record in support of the President 
than on a record of opposition or half-hearted support. The political 
fortunes of senators and representatives are rather closely tied up with 
those of the President, and it would be the veriest folly for the majority 
of them to ignore this fact and chart an independent course. Presidential 
leadership in legislation is further strengthened because it is not possible 
for a single individual in either House of Congress to assume such leader- 
ship. The two Houses arc equal in legislative matters, and some jealousy 
exists between them. A member might lead one House or the other, but 
not both. The President alone can supply the necessary unity of com- 
mand. 

Some examples. It goes without saying that some Presidents are more 
successful in directing legislation than others; but all of our strong execu- 
tives since the Civil War have effectively led Congress when its majorities 
were of the same political faith as the President. Theodore Roosevelt 
dominated his Congress, and Wilson's power was felt even more forcibly 
at the Capitol. The Federal Reserve Act, the Income Tax Law, the Clay- 
ton Act, the Adamson Law, and many another went through Congress un- 
der the skillful direction of President Wilson. We repeat that the people 
expect the President to take the lead in legislation. Aggressive Presi- 
dents are glad to assume it, and those who would shun it find that they 
are urged from all sides to follow the example of their more “congression- 
ally minded" predecessors. Harding took office in 1921 with the firm re- 
solve to let Congress alone, but he had not gone far with this plan when 
he found that it would not work. In like manner, Hoover found that 
he should attempt to lead Congress. Democratic leaders in Congress 
turned to Roosevelt as their generalissimo immediately after his election 
in 1932, not waiting for the following March 4. 

2. Administration measures. In a parliamentary system of government 
like that of Great Britain, all of the important bills are introduced in 
Parliament by the executive department; but our presidential system, 
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based upon the principle of the separation of powers, did not contemplate 
any such procedure. The Constitution provides that the President shall 
from time to time recommend to Congress “such measures as he shall judge 
necessary and expedient,” a clause which can hardly be interpreted as 
granting to the President the right to introduce bills. Nevertheless, a 
system has developed which amounts to that in pi'actice. The procedure 
is for some congressman, a supporter of the President, to introduce for- 
mally the bill the administration has prepared; or the measure may be 
sent directly to the appropriate committee, which will probably introduce 
it. These administration measures, coming directly from or having the 
i backing of the President, are usually given special consideration; and, if 
the President’s party has a majority in Congress, they have a good chance 
of being enacted into law. While congressmen may periodically com- 
' plain of this extension of executive influence, the practice is a most logical 
one. ^he President and the officers of the departments, in their everyday 
task of administering the affairs of the government, learn the defects of 
existing laws and the need for new laws. Consequently, they are in a 
much better position to fra me bil ls covering the needs of the administra- 
tive services than a member of Congress or even a committee of either 
Housed For instance, Congress might do much worse than accept a bill 
relating to foreign service drafted by officers of the Department of State, 
or a bill relating to the public lands drafted by an upright and intelligent 
Secretary of the Interior. Nearly all of the important measures enacted 
during Franklin D. Roosevelt’s administration were drafted by his ad- 
ministrative experts. Two notable administration measures failed to 
meet the approval of Congress, the bill to make the Supreme Court more 
amenable to presidential influence (1937) and the bill to reorganize the 
executive branch of the Government (1938). 

In the emergency year of 1941 important measures, accompanied by a 
letter from the President, were sent to some representative or senator, and 
by him introduced.- “The committees concerned held hearings on the 
measures, but most of the time in each instance was consumed by Ad- 
ministration officials testifying in support of the legislative or appropria- 
tion bills. . . . The bills were then passed by each chamber nearly as 
reported. Should one chamber insist on writing in *un desired’ amend- 
ments, such provisions were more than likely to be changed or wiped out 
by the other body, or at least modified in conference. Thus only a few 
paragraphs of legislation and hardly any entire public laws were finally 
enacted contrary to the will of the Administration.” Having followed 
the dictates of the Administration, senators and representatives, even 
members of the President’s own party, complained of Executive control. 

19 F. M. Riddick, “First Session of the Seven ty-seventh Congress,** 4 m. Pol. Set. Rev.^ 
XXXVI, 300 (April, 1942). 
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In 1942 the situation was not different, and many were the congressmen 
who attributed their misfortunes in the November elections to popular 
reaction against Administrative influence over Congress. It may have 
been, however, that the people rebuked Congress not for following the 
President, but for not going beyond his relatively moderate recommenda- 
tion on war finance and inflation control. Furthermore, the people had 
not entirely forgotten that congressmen had voted themselves annuities 
and had taken “X-cards” for gasoline. 

3. Influencing legislation by conferences. Whether the bills have 
emanated from executive sources or have been initiated by members or 
committees of Congress, the President keeps a watchful eye upon those 
over which he is vitally concerned. At' times he is as interested in ac- 
complishing the defeat of a particular measure as he is in securing the 
passage of another. Often leaders of his party in the House or Senate, or 
even lea^ders of the opposing party, will go of their own accord to the 
White House to discuss legislation. Not infrequently the President will 
make the first move and will summon them for a conference. ‘'Come up 
some evening for a long talk,” wrote Theodore Roosevelt to “Uncle Joe” 
Cannon, Speaker of the House. (Come) “about 9:30, if you can, so that 
we will be free from interruption.” It is hardly necessary to say that 
at a conference the President may learn that a favorite bill has no chance 
of passage; that he must accept important amendments to another; that a 
particularly objectionable measure will probably be enacted. On the 
other hand, he is often able to win the leaders to his side in a number of 
matters and thus be assured of early and favorable action in Congress. 
A competent executive who knows the temper of Congress can bring 
many important issues to a successful termination by these informal con- 
ferences. 

4. Use of the patronage. In the last chapter we learned something of 
the extent of the President's appointing power and of the interest of sena- 
tors and representatives in securing their share of the offices for their 
constituents. Obviously, a politically minded President can use the 
large patronage at his disposal for the purpose of winning the support of 
congressmen of his own or of the opposing party. Lincoln believed in 
1864 that the adoption of the constitutional amendment prohibiting 
slavery would save him the necessity of raising another million men to 
defeat the Confederates. A careful canvass of the states showed that the 
necessary three-fourths vote for the amendment was by no means certain. 
Consequently, it was decided that another state, Nevada, sure to vote in 
the affirmative, should be admitted to the Union. In order to secure the 
necessary majority in the House of Representatives for the admission of 

20 Herring, Presidential Leadership, p. 50, from L. W. Busbey, Uncle Joe Cannon. (1927), 
p. 216. 
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Nevada, Lincoln brought three i*epresentatives to his side by giving them 
the privilege of naming three appointees to lucrative offices.^^ Cleveland 
is said to have used the same tactics in bringing about the repeal of the 
Sherman Silver Purchase Act. A senator is reported to have declared, 
“Mr. President, the act will not be repealed until the nether regions freeze 
over.” The President, having just completed a patronage agreement 
with some of the senator's colleagues, triumphantly asserted that the freez- 
ing would take place within two hours. Such definite bargains are proba- 
bly uncommon, but congressmen are not likely to forget that the Presi- 
dent has the power to reward and punish them through his distribution 
of the patronage. In March, 1933, as the House was about to take a vote 
on the President’s economy billy a Democratic representative said: “When 
the Congressional Record goes to President Roosevelt’s desk in the morn- 
ing, he will look over the roll call . . . and I warn you new Democrats to 
be careful where your names are found.” Hisses and groans did not 
obscure the representative’s point. Indeed, they added emphasis to it. 

'‘Lame duck'* appointments. It is not an uncommon practice for a 
defeated congressman, frequently somewhat unsympathetically referred 
to as a “lame duck,” to receive an appointment to an administrative office. 
In some cases the consolation prize has been more valuable than the seat 
in Congress. It is clear that the possibility of securing through presi- 
dential appointment a place of profit and possibly a place of high honor 
in the event of enforced retirement from Congress may serve to keep the 
President’s copartisans at the Capitol in harmony with his program. 
This is not to say that many such appointees may not be quite competent 
to fill responsible civil offices, but only that through standing by the 
President they may place themselves in line for them. 

5. Appeals to voters. It was pointed out above that if the President 
has the public on his side many congressmen will feel compelled to sup- 
port him in order to square themselves with their constituents. If he 
does not have the confidence of the public, he can hardly hope to lead 
Congress. Recognizing these facts. Presidents make every effort to win 
popular approval for their policies. The inaugural address may do 
much to mollify elements which were disgruntled during the campaign. 
A message to Congress may be so skillfully framed that it strikes a popu- 
lar chord. A heart-to-heart talk with the people in some anniversary ad- 
dress may win general admiration for the man who more than anyone 
else carries the public burden. In conferences with newspaper men, in 
interviews with influential citizens, in conversations with friends who 
help interpret the executive to the public, and in various other ways, 
appeals may be subtly made to the nation. Some Presidents have made 
direct appeals to the people. Jackson and Johnson both went so far as 

21 C. A. Dana, Recollections of the Civil War (1902), pp. 174-177. 

22 Herring, op, cit,, p. 59. 



The President as Chief Legislator 273 

to pose as their champions against the machinations of Congress, the 
former succeeding and the latter miserably failing in the attempt. Theo- 
dore Roosevelt effectively appealed to the country to support Republican 
candidates for Congress in 1906; but Wilson’s appeal for a Democratic 
Congress in 1918 invoked lively resentment and perhaps alienated some 
independent voters who otherwise would have supported the Democratic 
candidates. The next year Wilson went directly to the people on the 
League of Nations issue, but his physical collapse while on the speaking 
tour left the efficacy of such an appeal undecided. The President who 
goes directly to the people in order to subject Congress to public pressure 
is playing a hazardous game. Even if the cause is just and the President 
brilliant, the public may not approve of the Executive’s attempt to coerce 
the lawmaking bodies, especially when there are scores of congressmen, 
some able and others clever, who hold up the bogey of executive autoc- 
racy and usurpation .23 

''Good evening, my friends*\ The possibilities of reaching the Amer- 
ican people by radio have been demonstrated most fully by President 
Roosevelt who, with the familiar greeting which heads this paragraph, 
has caused millions of citizens to edge closer to their radios to hear his 
report on ‘‘the state of the Union.” We quote from Time: 

For the second time [on May 7] Franklin Roosevelt was “reporting" to the 
country from the White House. Eight weeks prior when the country was dying 
by inches his first broadcast on the banking crisis had been a historic success. His 
second attempt to clear and steer the public mind on issues of state produced a 
popular reaction no less favorable. 

President Roosevelt’s speech, simple and sympathetic, was more than a review 
of his two months in office, more than a recitation of the purposes of his Civilian 
Conservation Corps, his Tennessee Valley Plan, his mortgage and farm relief bills, 
his railroad legislation. For the baffled businessman who wondered whither he 
was being led, it was a look into the future. To many that future had looked 
like an era of State Socialism, with the Government's grip fixed hard and fast 
upon industry, agriculture, transportation. To others it seemed as if Congress 
w^ere abdicating its Constitutional powers to the White House. The country 
appeared in the thick of a gigantic social and economic revolution, quiet but 
nonetheless real, the direction and philosophy of which the average citizen did 
not begin to comprehend. 

President Roosevelt gave no such view of the national situation. Deftly he 
turned aside the “dictatorship” charge by pointing out that Congress still retains 
its Constitutional authority and has done nothing more than designate him as 
its agent in carrying out its will, all in keeping with U.S. tradition. As for the 
Government’s relations with industry, agriculture, and transportation, the Presi- 
dent explained them not as those of a Socialist State and its servants but as those 
of business partners, “not a partnership in profits, because the profits would still 

23 The resentment aroused by President Roosevelt's interference in the Demoaatic 
primaries of 1958 was noted in Chapter 7, sec. L 

24 May 15, 1933, p. 9. 
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go to the citizens, but rather a partnership in planning and a partnership to see 
that the plans are carried out.” 

How Congress controls the President. We must not exaggerate the 
President’s power to control legislation. While it is true that the Presi- 
dent has many advantages over Congress, it is by no means true that he 
easily directs the legislators along the paths he would have them follow. 
He cannot drive them; he must work with them. No President is inde- 
pendent of Congress, and the Executive who is unfitted by experience or 
temperament to work in harmony with the co-ordinate branch of the 
government is in imminent danger of having his program wrecked by it. 
The Senate may defeat the best of treaties which he submits for its ap- 
proval, and it may withhold its assent from appointments which he re- 
gards as most desirable. The two Houses may refuse to vote appropria- 
tions for needed public services, while supplying funds for those which 
serve only political purposes. They may neglect to enact measures to 
meet new conditions, or fail to repeal laws which have proved to be in 
conflict with the public interest. Provided a two-thirds majority in both 
Houses concur, they may pass, in opposition to the President’s wishes, bills 
which fundamentally change the organization of the administrative serv- 
ices and the duties of its officers. They may harass the President by re- 
peated calls for information concerning the work of the departments, and 
by officially investigating their activities. The enumeration might be 
continued; but we conclude with the mention of the power of the House 
of Representatives to impeach all civil officers, the President included, 
and of the power of the Senate to try such impeachments. Now, of course, 
we do not mean to imply that Congress is continually thwarting the 
Executive, but we do wish to emphasize that it has the power to do so. 
The two political branches of the government, executive and legislative, 
must work together. They must give and take, A strong, wise, and tact- 
ful President, supported by a majority in the two Houses, is usually able 
to lead Congress. A President who lacks the characteristics mentioned, 
or whose party is in the minority at the Capitol, will frequently be ob- 
structed, or possibly even controlled, by Congress. 

V. THE ADMINISTRATIVE RULE-MAKING POWER 

Not only do the President and other high-ranking administrative of- 
ficials influence the course of legislation in various ways, but they also 
have the authority to make rules and regulations which have the force 
of law. Some of this authority — for example, the authority to make codes 

25 F. F. Blachly and M. E. Oatman, Federal Regulatory Action and Control (1940); 
James Hart, The Ordinance-Making Powers of the President of the United States (1925), 
and his “The Exercise of the Rule-Making Power,” in the Report (with special studies) 
of the Presidents Committee on Administrative Management (193,7). 
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for the government of the armed forces and for the conduct of foreign 
relations — comes direct from the grants of power to the President by the 
Constitution. The great bulk of the rule-making authority comes, how- 
ever, from the statutes of Congress. That body cannot and should not 
provide for the details of administration. The better procedure is for 
Congress to pass a law declaring a policy and to leave with the President 
and other administrative officers discretion in carrying this policy into ef- 
fect. The flexible tariff law furnishes a good example of this. In pro- 
claiming the validity of the flexible tariff act of 1922 the Supreme Court 
said: The plan of Congress “was to secure by law the imposition of customs 
duties on articles of imported merchandise which should equal the dif- 
ference between the cost of production in a foreign country the articles in 
question and laying them down for sale in the United States, and the cost 
of producing and selling like or similar articles in the United States, so 
that the duties not only secure revenue, but at the same time enable domes- 
tic producers to compete on terms of equality with foreign producers in 
the markets of the United States. . . . Because of the difficulty in prac- 
tically determining what that difference is. Congress seems to have doubted 
that the information in its possession was such as to enable it to make the 
adjustment accurately, and also to have apprehended that with changing 
conditions the difference might vary in such a way that some readjust- 
ments would be necessary to give effect to the principle on which the 
statute proceeds. ... As it was a matter of great importance, it con- 
cluded to give by statute to the President, the chief of the executive 
branch, the function of determining the difference as it might vary.'* 
Thus the President, advised by experts, was authorized to increase or de- 
crease the tariff rates in accordance with the declared policy of Congress. 
The President was not authorized to make tariff laws; rather he was 
charged with the duty of making administrative regulations to put and 
keep in effect the tariff law which Congress had enacted. The regulations 
so promulgated generally have the full force and effect of law. 

Limits of the administrative rule-making power. The emergency 
which faced the country in 1933 prompted Congress not only to pass, at 
the President's request, unprecedented measures, but also to give the Chief 
Executive the most sweeping discretionary powers in putting them into 
effect. In some of these measures Congress announced policy only in its 
broadest outlines, leaving the President and his associates to work out de- 
tails of policy as well as details of administration. Thus, an economy 
bill gave the President a very wide discretion in reducing salaries and pen- 
sions. Another measure gave him broad powers of control over the cur- 
rency. The National Industrial Recovery Act gave him the authority to 
put into effect codes of fair competition. This last act was one of several 
which the Supreme Court held unconstitutional on the ground that legis- 

26 Hampton v. United States, 276 U.S. 394 (1928). 
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lative power had been delegated to the Executive. Said the Chief Justice, 
speaking for a unanimous Court: The act “supplies no standards for 
any trade, industry, or activity. . . . Instead of prescribing rules of con- 
duct, it authorizes the making of codes to prescribe them ... In view 
of the . . . nature of the few restrictions that are imposed, the discre- 
tion of the President in approving or prescribing codes, and thus enact- 
ing laws for the government of trade or industry throughout the country, 
is virtually unfettered. We think that the code-making authority thus 
conferred is an unconstitutional delegation of legislative power.’' In 
other woi'ds, here is the limit of the doctrine expounded in the flexible 
tariff case. This decision did not, however, place any serious limitation 
on the power of Congress to delegate to the President and other adminis- 
trative officials the authority to make rules to carry legislative policy into 
effect. 

How the rule-making power is exercised. Under powers granted to the 
President by the Constitution to command the Army and Navy and to 
conduct foreign relations elaborate codes have been promulgated for 
the regulation of the armed forces and the diplomatic and consular serv- 
ice. And under authority granted by the Constitution and more particu- 
larly by Congress the President and many other administrative officers 
and agencies (perhaps a hundred) prepare and promulgate codes, rules, 
orders, and directives on the customs service, the civil service, the postal 
service, agricultural production, transactions in securities, radio com- 
munications, and a wide variety of other subjects. It is perhaps unneces- 
sary to say that the President personally attends to but little of this ad- 
ministrative law-making. Much of it requires his signature, but the ac- 
tual work is done by others. In 1943 we find Congress still enacting the 
laws, but that hundreds of Government lawyers working in scores of de- 
partments and agencies, translate these laws into active regulations touch- 
ing the lives of citizens in dozens of ways. They tell the manufacturer 
what he may make, the farmer what he may grow, the employer how he 
must deal with his employees, the employee how much he may earn, the 
housewife what she may buy, the car-owner how much gas he may use, the 
husband whether he may wear cuffs on his trousers or a double-breasted 
coat and the wife whether she may wear silk stockings or a girdle. Of 
course a number of these regulations are based upon war legislation, but 
the process goes on in peacetime as well, the only difference being that it 
is slowed down a bit and the regulations may touch the average citizen in 
fewer particulars. Regardless of the origin of a regulation or order, it 
must go to the Director of the Budget who gives it the “once over” for the 
President. From “the Budget” it goes to the Attorney General, who 
checks it for its form and legality. The Director of the Office of Price 
Administration, the Director of the Office of Economic Stabilization, the 

27 Schechter v. United States, S95 U.S. 495 (1955)* 
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Chairman of the War Production Board, and such unofficial advisers as 
Bernard M. Baruch should be associated with the Director of the Budget 
and the Attorney General as the leading figures in the preparation of 
these administrative regulations and executive orders. This group has 
been designated as the “Kitchen Congress," a term suggested by President 
Jackson's “Kitchen Cabinet." During one year of war 890 executive or- 
ders were prepared for President Roosevelt and received his signature. 
During the same period, executive agencies issued a five-foot shelf of direc- 
tives, orders, and rules. The administrative rule-making procedure did 
not come in with any recent administration, and it will not be abolished 
by any change in administration. “Executive orders have long been 
used," declared the President's Committee on Administrative Manage- 
ment (1937)* “They are particularly necessary in periods of emergency 
when there is rapid change in governmental policies and organization. 
Executive direction and control of national administration would be 
impossible without the use of this device." 

Distrust of the rule-making practice. The popular conception is that 
Congress makes the laws, and when the general body of citizens becomes 
aware (as in 1943) of the extent to which administrative departments and 
agencies are charged with the duty of promulgating regulations to carry 
laws into effect, suspicion and resentment are likely to arise. Such reac- 
tion may indicate a great deal of ignorance of the process of modern gov- 
ernment and it may even be largely partisan in its nature. Nevertheless, 
the theory that Congress should not delegate power to the President and 
his administrative subordinates dies hard, and there are frequent orations 
in the Halls of Congress against such delegation of authority. Recently, 
and as a necessary procedure in carrying on a great war, Congress has 
broken the record on the matter of delegating authority to the President, 
and to allay the misgivings of many of its members it has inserted in a 
number of enactments a clause under which it claims that the authority 
delegated to the President may be reclaimed by Congress at any time. 
Such acts carry the provision that they may be terminated by concurrent 
resolutions of Congress. If the practice of a century and a quarter is fol- 
lowed (and there is no doubt that Congress will insist upon it) such con- 
current resolutions will not be submitted to the President for his ap- 
proval, and the President may find the authority delegated to him with- 
drawn without his consent. It may happen, however, that the Supreme 
Court would hold these concurrent resolutions subject to the President's 
veto. There the matter rests for the time being.-^ 


28 Quoted in United States News, December ii, 1942, p. 13. This News article ex- 
plains, in language the layman can understand, the process of rule-making as it operates 
today. See also J. R. Pennock, Administration and the Rule of Law (1941), pp. 38-40, 

29 Howard White, ‘Executive Responsibility to Congress via Concurrent Resolution,’' 
Am. PoL ScL Rev., XXXVI, 895 (October, 1942). 
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VI. THE QUESTION OF A CLOSER UNION BETWEEN THE 
EXECUTIVE AND THE LEGISLATIVE BRANCHES 

It is obvious to all except the most superficial observers that the na- 
tional administration cannot function smoothly unless there is co-opera- 
tion between the executive and the legislative branches. The separation 
of powers, designed in a day when governments had little to do besides 
keep the peace, served very well as long as governments had only negative 
functions to perform. The positive functions are the all important ones 
today, and they cannot be discharged under a rigid system of “checks and 
balances.” For the purpose of carrying out the many services of modern 
government, co-operation of President and Congress is often achieved by 
informal and extra-constitutional means. In recognition of this fact and 
in order to strengthen further the ties between the two political divisions, 
some statesmen and scholars have advocated the establishment of more 
definite and formal connecting links between the administrative and 
legislative branches of the government. Several of these proposals are 
here considered briefly. 

1, The proposal to admit administrative officials to the floors of Con- 
gress. On a number of occasions the proposal has been made by respon- 
sible authorities that heads' of the executive departments — Cabinet mem- 
bers — be admitted to each House of Congress for the purpose of giving 
information, advice, or participating in discussion. During Washing- 
ton’s administration this plan was started, but it did not develop into 
an established practice, although the executive and legislative branches 
usually had various connecting lines, chiefly of a subterranean character. 
In 1864 a committee of the House of Representatives recommended that 
a law be enacted to give department heads seats (but not votes) in each 
House, and a committee of the Senate made a similar recommendation in 
1881. On the under-cover influences at work, the latter committee said 
in part: No one familiar with procedure in Congress “can have failed to 
discern the influence exerted upon legislation by the visits of the heads of 
departments to the floors of Congress and the visits of the members of 
Congress to the offlces in the departments. It is not necessary to say that 
the influence is dishonest or corrupt, but that it is illegitimate; it is exer- 
cised in secret by means that are not public — by means which an honest 
public cannot accurately discover and over which it can therefore exer- 
cise no just control.'* The committee would bring this into the light of 
day and strengthen the ties between the two great branches of the govern- 
ment by requiring Cabinet members to appear regularly before Congress.^^ 

so W. Y. Elliot, The Need for Constitutional Reform (1955) Chs. IX-X; Herring, op, cit,^ 
Gh. IV; Laski, op, dt^, Ch. V; A. L. Lowell, Essar^s on Government (1889), pp, 25-45 
R. Luce, Congress-^dn Explanation (1926), pp. 110-116. 

31 Senate Report, No. 837, 46th Cong., 3rd Sess. (i88i). 
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Taft's strong recommendation. Nothing having come of the pro- 
posal, President Taft took it up in his message to Congress, December, 
1912. He contended that “the rigid holding apart of the executive and 
the legislative branches of this Government has not worked for the great 
advantage of either. . . . The legislative and the executive each performs 
its own appropriate function, but these functions must be co-ordinated. 
Time and ti|ne again debates have arisen in each House upon issues which 
the information of a particular department head w^ould have enabled 
him, if present, to end at once by a simple explanation or statement. 
Time and time again a forceful and earnest presentation of facts and 
arguments by the representative of the Executive whose duty it is to en- 
force the law would have brought about a useful reform by amendment, 
which in the absence of such a statement has failed of passage.” 

Merits of the plan. A great deal can be said for the plan. It is not 
particularly revolutionary, and an act of Congress is all that is necessary 
to put it into operation. Its adoption would be a logical step in the 
direction of bringing those who make the law and those responsible for 
its administration into closer relationship. It would make possible a 
definite legislative program and it would concentrate discussion on that 
program. It would probably expedite the public business when the Presi- 
dent’s party has a majority in each House of Congress. With a President 
and Congress of the same party, that party would be more definitely re- 
sponsible for the conduct of the government. But with the President of 
one party and the majority of the members of Congress of another, the 
majority legislators might spend altogether too much time in embar- 
rassing and harassing department heads. Indeed, it might be possible for 
a minority in either House to resort to obstruction tactics and defeat the 
purpose for which Cabinet members were given seats in the legislative 
chambers. 

The possibility of its adoption. Our public servants understand the 
informal and extra-legal means by which Presidents and Congresses have 
managed to “get along” for several generations. They are not sure that 
the change recommended would be for the better. At any rate, they 
would have to learn a new technique if it were adopted, and men well 
on in life are usually very hostile to new technique. It was thought that 
Wilson would urge Congress to pass a bill embodying the principles of 
the plan, and had he done so it is probable that he would have been 
heeded; but he successfully directed Congress with the means at his com- 
mand, and he may have felt, not unwisely, that by placing Cabinet mem- 
bers in Congress he would lose some of his power and influence. In 1921 
three bills providing for the plan w^ere before Congress, and bills are 
still being introduced; but they have all failed of passage. A measure 
to gi-ant Cabinet members the right to participate in Congressional de- 

32 Mathews and Berdahl, op . cit ., pp. 331 ff. 
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bates was introduced and discussed in the House in 1935,^® but it cannot 
be said that the majority was influenced by the discussion, although the 
practice of sending administration measures to Congress increases the de- 
sirability of having spokesmen for the Administration pi'esent to explain 
and defend the bills. 

2. The proposal to make heads of departments members of Congress. 
A proposal which meets with nothing like as much favor as the one just 
discussed is that department heads be given votes as well as seats in Con- 
gress — in other words, that they be made members of Congress. It is 
hardly necessary to point out that this proposal calls for a constitutional 
amendment, since the Constitution prohibits any person holding office 
under the United States from being a member of Congress. The pro- 
posed change is decidedly in the direction of the parliamentary system of 
government. This system has unquestioned merits and it has given satis- 
factory results in a number of countries, notably in English-speaking coun- 
tries. But this is a poor argument for its adoption or for any sudden 
moves toward its adoption by the United States. Political institutions 
grow up with a country more or less in accordance with its needs. Trans- 
planted institutions are likely to wither and die. It is notorious that the 
parliamentary system has proved to be unsatisfactory in some Continental 
countries which borrowed it from England. The English w^ould no doubt 
come to grief if they attempted to use our presidential system of govern- 
ment, and any attempt on our part to install their system or a major 
feature of it would be quite likely to have mischievous results in this 
country. Statesmen and students of government are in general accord 
on this point, and they therefore oppose extending the privilege of mem- 
bership in Congress to the heads of the executive departments or to other 
administrative officials. 

Other proposals. Frequent misunderstanding between the Senate, or 
both Houses of Congress, and the President over the conduct of foreign 
relations has led statesmen and scholars to cast about for a method of in- 
suring more harmony. Perhaps the best suggestion made is that a joint 
committee of the two Houses, representatives of the State Department, 
and possibly certain other executive departments, and of the general 
public be constituted as a group for the formulation of broad interna- 
tional policies.^^ Another interesting proposal relates to the Federal 
Budget. Before 1921 the budget was prepared in a hit or miss fashion 
by a number of committees of Congress. The Budget Act of that year 
gave the President the duty of preparing and submitting it to Congress. 
But the budgeting and appropriating process should be a joint enter- 
prise of the Executive and Congress, explains Harold D. Smith, the pres- 
ent Director of the Budget. Perhaps an Executive-Congressional com- 
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mittee on the Budget could be constituted, but the only proposal which 
seems to interest Congressmen, and it is not without value, is that the 
revenue and appropriations committees of the two Houses, or representa- 
tives of these committees, serve as a budget-review agency.^^ A proposal 
suggested by the experience of several of the states is that there be estab- 
lished a national legislative council to be composed of senators and repre- 
sentatives working in close harmony with the executive branch of the 
government. Such a council might save money, time, and otherwise 
expedite the public business.^® It should be borne in mind, however, that 
the best machinery soon breaks down without oil, and that the principal 
lubricant in any government machinery is the spirit of interplay of its 
component parts. 

VII. A PRACTICAL VIEW OF THE PRESIDENT’S POWERS 

As we think back over this discussion of the Chief Executive it becomes 
clear that his position and powers are not fully set forth in the Constitu- 
tion. We must take notice of the provisions of statutes. Having done 
this we are still a long way from understanding the office of President. 
To the Constitution and statutes we must add the qualities of Presidents, 
the temper of the American people, and the needs of the times, all of 
which are variable quantities. When the country is tranquil and pros- 
perous, the people are in no mood to tolerate an Executive who does not 
live his official life well within the provisions of the Constitution and 
statutes. In less happy or in tumultuous periods, the people want ac- 
tion and woe betide the President who hesitates to take it. ‘'He didn’t do 
nothin’, but that’s what we wanted done.” A popular humorist thus 
characterized one of our “normalcy” Presidents who had the country’s ac- 
claim. Even greater acclaim was accorded Roosevelt, when, in his in- 
augural, in 1933, he said: “We must act, and act quickly. ... It is to be 
hoped that the normal balance of executive and legislative authority may 
be wholly adequate to meet the unprecedented task before us. But in the 
event that the Congress shall fail I shall ask the Congress for the one re- 
maining instrument to meet crisis — broad executive power to wage a 

war against the emergency as great as the power that would be given me 
if we were in fact invaded by a foreign foe.” Still greater applause greeted 
his action the next day, a proclamation closing every bank in the United 
States in order to end the banking crisis. By what authority was the 
proclamation issued? A semblance of authority was found under the 
Trading-with-the-Enemy Act of 1917, and that was all. But, in the lan- 
guage of Edmund Randolph at the Philadelphia Convention, “when the 
salvation of the Republic was at stake/’ neither the President nor the 

35 Herring, op, cit., pp. 81 ff. 

36 Ibid,, pp. 77 ff. 
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country which wanted action was ‘‘scrupulous on the point of power.” 
Meeting in special session a few days later at the President’s call, Congress 
approved what he had done, and, at his request, passed a measure giving 
him sweeping powers over banking and currency, all within a few hours 
and before many members could learn the contents of the bill they had 
enacted with a “unanimous roar.” The country applauded again, and 
continued to applaud as the President made it clear that he intended not 
only to administer the executive department but also to direct the ac- 
tivities of Congress. We repeat, the powers of the President are those 
authorized by the Constitution and statutes (as interpreted by the Su- 
preme Court), plus the capacity of the President for leadership, plus the 
temper of the public, plus the demands of the times. 

For reading list, see references at the end of Ch. 10. 
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Having discussed the powers and duties of the Chief Executive of the 
nation, we can now logically turn our attention to the state’s “supreme 
executive,” the governor. The student will find that constant compari- 
sons of the powers of the two executives will be very helpful toward a 
better understanding of both. Another suggestion: remember that there 
are forty-eight states and that they differ somewhat in the details of their 
political organization. It is understood, therefore, tiiat when we speak 
of the governor in general terms, we refer to the governor of a typical 
state, making due mental allowances for variations from the general rule. 


I. QUALIFICATIONS, TERM, REMOVAL, AND COMPENSATION 

Qualifications. State constitutions commonly stipulate that the gov- 
ernor shall be a citizen of the United Stales: that he shall have resided 
in the state for a specified number of years — usually five; and that he 
shall have attained an age — thirty is the usual requirement — which is 
supposed to indicate maturity. None of these qualifications need be ex- 
preskd in constitutions or law, for they would be enforced by the voters in 
any case. One can easily imagine the opposition’s attacks upon the candi- 
date who lacked them or any of them. “Are we going to let this ‘foreigner" 
rule over us?” “Can this drawling Southerner tell us Westerners how 
to run our state?” “The little child shall lead them!” On rare occasions 
a man may move from private life to the governor's chair; but usually he 
has served as Congressman, or in some executive position in the state, or 
in the state legislature, or in some other public office. 

Nomination and election. In a substantial majority of the states the 
candidates for governor are nominated in the direct primary. The con- 
vention system is used in the others. In every state except Mississippi 
the governor is elected by direct vote of the people. The Mississippi 
plan, somewhat on the order of our system for electing the President, calls 
for election by a popular and an electoral vote. Since nominations, cam- 
paigns, and elections were rather fully discussed in special chapters on 
those subjects, it is unnecessary to deal further with them in this section. 

Term and tenure. The framers of the original state constitutions 
feared “tyranny,” and one of their means of guarding against it was 
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the short term of office. Consequently, governors were commonly given 
one-year terms. It developed, however, that such short terms were not 
only unnecessary, but decidedly disadvantageous, calling for frequent 
elections and all too frequent turnovers in state administration. During 
the past century the tendency has been in the direction of lengthening 
the terms. The term is now fixed at two years in half the states, three 
years in New Jersey, and four years in the others. A few states, fearing 
the construction of a political machine by the governor and its use in 
continuing him in power, have made the chief executive ineligible for 
the term next succeeding. In other states it is not uncommon for the 
governor to serve two or even three consecutive terms. Smith was elected 
Governor of New York in 1918, 1922, 1924, and 1926, and his record was 
matched by Governor Herbert Lehman (1935-1942).^ 

Impeachment. In eveiy state except Oregon the governor may be re- 
moved from office by impeachment. The charges are commonly voted 
in the lower house of the state legislature, and the question of guilt is 
decided by the state senate. Recent governors so removed were: Sulzer 
of New York (1913); James E. Ferguson of Texas (1917); J. C. Walton of 
Oklahoma (1923), and Henry S. Johnston of the same state (1929). Im- 
peachment proceedings are frequently criticized because on occasion they 
are used for political reasons rather than for any high crimes or misde- 
meanors a governor may have committed. The impeachment method 
is further criticized on the ground that it is difficult to bring it into use 
when it is needed. Regular sessions of the legislature are ordinarily held 
only once in two years; and, since they are short, there is little time for 
an impeachment. Usually special sessions may be called only by the gov- 
ernor, and he is not likely to call a session to consider his impeachment. 
Impeachment is a gun practically without stock or barrel as far as the 
governor who holds office only two years is concerned; for the legislature 
meets about the time he takes the oath of office and adjourns before he 
has hardly had time to become guilty of serious misconduct in office.^ 

The recall. In realization of the limits of impeachment and in accord- 
ance with democratic tendencies in government, about a fourth of the 
states have adopted the recall. After a petition has been signed by the 
number of voters required by the state constitution, the day is fixed for 
the recall election, and the electors go to the polls and vote for or against 
the governor’s removal. The advantages of the recall over impeachment 
are that it may be invoked at any convenient time and on any charge, po- 
litical or legal, while impeachment may fairly be used only when the execu- 

1 Although elected for the same number of terms as Smith, Lehman served two years 
longer because, in 1938, the term was changed to four years. 

2 On impeachment see N. F. Baker, '‘Some Legal Aspects of Impeachment in Louisiana,’" 
The Southwestern Pol. and Soc. Set. Quar., X, 359 (March, r93o); F. M. Stewart, “Im- 

- peachment in Texas,” Am. PoL Sci. Rev., XXIV, 652 (August, 1930); C. A. M. Ewing, “The 
Impeachment of Oklahoma Governors,” Am, PoL Set. Rev., XXIV, 648 (August, 1930). 
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tive has violated the laws respecting his duties. Governor Lynn J. Frazier 
and several other officers of North Dakota were recalled in 1921. It is an 
interesting commentary on democracy that Frazier was elected to the 
United States Senate a year later. 

Although Governor Frazier was guilty of no crime or misdemeanor, 
there is no grave charge to be lodged against the people of North Dakota 
for his recall. That procedure is political in its design. On the other 
hand, impeachment is supposed to be judicial in character, and the legis- 
latures which have not infrequently employed it as a political weapon are 
subject to strong censure. It should be a matter of national gratification 
that the political impeachment of President Johnson failed to result in 
conviction, and a point of deep regret that political impeachments in the 
states have not similarly failed. As might be expected, if governors guilty 
of no crime have been removed by impeachment proceedings, a few 
crooked and jail-bird governors have not been disturbed by the impeach- 
ment process. On occasion, the courts are called upon to take action be- 
fore impeachment proceedings are instituted, or when such proceedings 
seem not to be contemplated. Federal courts sent a governor of Indiana, 
Louisiana, and of North Dakota to the penitentiary; but the courts of 
Illinois failed to convict a governor who was clearly guilty of having con- 
verted public funds to his own use.'^ It is a pleasure to report, however, 
that the great majority of American governors do not merit retirement to 
private life by extraordinary means and that still fewer of them belong in 
the penitentiary. Some demagogues there are among them, but as a class 
they are worthy public servants. 

Gubernatorial succession. The recall operates very much the same as 
a regular election, the governor (or any other official) against whom the 
recall is invoked and other candidates for that office being listed on the 
ballot. If the recall is successful, a new governor is elected at the same 
time. But in case of the impeachment, death, or resignation of a gover- 
nor, the officer designated by the constitution as his successor is elevated 
to the place, just as the Vice President succeeds to the presidency. In 
some thirty-five states the lieutenant governor lakes the governor’s chair. 
In other states, the president of the senate or the speaker of the lower 
house takes the office. 

Compensation. The governor’s salary is fixed by the constitution in 
some states; but fortunately there is a growing tendency to leave the 
amount of compensation to legislative determination, which makes possi- 
ble the much-needed increase without the hazard of a popular vote on the 
question. The salary is usually low, averaging not much more than 
17,500 per annum. Pennsylvania, New Jersey, and New York provide sal- 
aries of 1 18,000, |2o,ooo, and $25,000 respectively; and these may be re- 
garded as the only states in which any liberality is shown in the matter 

s W. B. Graves, American State Goxfernment (^1941 ed.), p. 355. 
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of compensation. The slates commonly furnish an executive mansion, 
and often allow modest sums of money for expenses which are not entirely 
of a public nature. In spite of the relatively small compensation gover- 
nors receive, the office does not go begging. 

Possibility for future honors. Many able and distinguished men are 
glad to accept the honor. In addition to being the place of highest honor 
in the state, it is by no means a blind alley politically. Literally scores 
of governors have become United States senators; a number of others have 
received important federal appointments; some have been made Vice 
President; and everyone knows that Cleveland, McKinley, the two Roose- 
velts, Wilson, Coolidge, and several other Presidents touched the gov- 
ernor’s round in their climb to fame. 

II. THE governor’s EXECUTIVE POWERS ^ 

The governor is not the only executive officer of the state. The execu- 
tive power is divided among the governor, secretary of state, and other 
officers. The governor is usually designated by the constitution as the *‘su- 
preme executive” and charged with the duty to see “that the laws are 
faithfully executed”; but the courts have almost invariably held that these 
seemingly broad grants of power give the governor no definite authority 
— that his powers must come from other and definite provisions of the 
constitution or statutes. In other words, in construing the provisions of 
the constitution relating to the governor’s powers, the courts have fol- 
lowed the principle of strict construction, with the result that the execu- 
tive powers of the governor have not been developed through the years 
as have those of the President. We should add, however, that a number 
of states have been strengthening the position of the governor as an execu- 
tive during the past half century. Acting primarily in the executive 
capacity, the governor exercises some supervision over administration, a 
limited appointing power, a still more limited power of removal, grants 
pardons and reprieves (a restricted power in some states), and performs 
miscellaneous duties incident to the executive power. 

1. Supervision of administration. The governor’s power to supervise 
the state administration is usually grossly inadequate. The other execu- 
tive officers elected along with the governor very naturally feel their i^e- 
sponsibility to the people rather than to him. The governor’s power to 
appoint subordinate administrative officials is subject to considerable limi- 
tation, and his removal power is severely restricted. The duties of state 
executives and administrative officers are rather minutely regulated by 

4 W. F. Dodd, State Government (1928 ed.), Ch. VIII; J, A. Fairlie, “The Executive 
Power in the State Constitution,’" Annals of the Am. Acad, of Pol. and Soc.^ Set. (Septem- 
ber, 1935), pp. 59-73; A. N. Holcombe, State Government in the United States (1931 ed.), 
pp. 333-352; J. M. Mathews, American State Government (1934 ed.), pp. 302-320. 
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statutes. The control over them is legislative and judicial rather than 
executive. In a number of states the governor may force his ‘‘subordi- 
nates” to act only by the cumbersome method of instituting court pro- 
ceedings against them. Furthermore, in taking care that the laws are 
faithfully executed, the governor must depend not only upon state officers 
but upon local officers such as sheriffs and district attorneys — officers over 
whom he has even less control than over the state officers, except in five or 
six states. In short, the governor as a director of administration is far 
from being in the independent position occupied by the President. The 
national administration is largely centralized. Lower officers are respon- 
sible to higher officers, and these to still higher officers, until the responsi- 
bility rests finally with the President. In the states there is no hierarchy 
of administration, each office or board or commission being regulated 
rather minutely by law, the administrative “superiors” usually having 
only a shadowy directing power. 

Still, the people expect the governor to see that the laws are faithfully 
executed, and these executives usually do the best they can with the means 
at their disposal. They use the powers of appointment and removal as 
far as they have them; they require reports from the various administrative 
officers concerning the work of their departments; they investigate the 
conduct of officers; they make use of whatever political influence they have 
in securing effective co-operation of officeholders; and the more skillful of 
them may use publicity as a means of forcing desired action on the part 
of officers over whom they have no definite control. 

Increasing the powers of direction. In some states which have re- 
organized their administrative system, the governor is placed in a position 
from which he can exercise a much more effective control. Thus, in 1917, 
Illinois gathered together a tangled wilderness of some sixty state agencies 
and placed them in nine departments (ten since 1934), each headed by a 
director appointed by the governor and senate for a term of four years. 
Assistant directors and bureau chiefs arc appointed in like manner, but 
they work under the immediate supervision of the department heads. 
The governor directs administration through the ten heads of depart- 
ments, and he may form a cabinet with them if he cares to do so. About 
half of the states — including New York, Pennsylvania, Virginia, and Wash- 
ington — have followed in the main the Illinois plan. 

2. Appointments. The excesses of democracy before the middle of the 
nineteenth century deprived the governor of practically all the power of 
appointment. But the choice of administrative officers by popular elec- 
tion (or sometimes by legislative election) proved unsatisfactory in most 
cases, and in many instances notoriously corrupt. Consequently, since 
about 1850, the governor has been recovering his appointing power, until 
in most states he now names the great majority of the important adminis- 
trative officers. 
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Limitations on the power. It cannot be said, however, that the gov- 
ernor’s appointing power is as large as it should be, or, relatively, as ex- 
tensive as that of the President; for even in those states in which the gov- 
ernor’s power has been recently increased, it is common to find the secre- 
tary of state, the treasurer, the auditor, the attorney general, and perhaps 
others, either elected by the people or chosen by the legislature. Further- 
more, many states have administrative officers whose terms overlap the 
term of the governor, and, in consequence, he has subordinates who are 
not of his appointment. Again, in making appointments, the governor is 
often limited by statutes which prescribe the qualifications the appointees 
shall possess. In the case of the appointment of important officials, the 
most common requirement is that the nomination shall be made by the 
governor and that confirmation shall be by the senate. The governor 
must name the “right” men or the senate will not confirm his appoint- 
ments. He must consult, party leaders to learn who the right men are, 
and sometimes this consultation amounts to dictation by a leader or boss. 
Even Theodore Roosevelt frankly confessed that as Governor of New York 
he had to consult Boss Platt with regard to his appointments or find them 
failing of confirmation in the senate. In other words, the appointing 
power is not infrequently in the hands of the man who stands behind the 
governor’s chair rather than with the man who sits in it. Sometimes, of 
course, the governor is himself the party leader in the state, in which case 
his appointments may be of an independent character, although that does 
not necessarily mean that they are any better than thosje an invisible leader 
might prompt him to make. It seems that the more sordid type of politics 
is much more likely to enter into appointments by a governor than into 
those made by the President; for the state party organization is smaller 
and more unified than the national organization and therefore easier for 
small groups and bosses to control. We might add also that the citizen 
is often more interested in what is taking place at Washington than he is 
in what his local rulers are doing, a deplorable fact which the powers that 
be in a state know how to use to their advantage. Conditions in respect 
to the choice of administrative officers in the state might be improved by 
vesting their appointment solely with the governor; for it is in connection 
with securing the confirmation of the senate that the governor often finds 
that he must bow to the sinister power of the boss and the machine. 

3. Removals. We have learned that the President has a very wide 
power of removal. It is not so with the governors, who may remove only 
under authority expressly conferred by law — an authority which the states 
are slow to confer, although there has been some development in that di- 
rection along with the tendency to increase the appointing power. The 
general rule now is that the governor may remove officers whom he ap- 
points; but that those appointed by senatorial confirmation may be re- 
moved only upon the approval of the senate, a restriction in striking con- 
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trast to the President's independent power of removal. More extensive 
powers of removal are granted in Michigan, where the governor may even 
remove elected state officials when the legislature is not in session, and any 
elective county officer. In giving the governor the authority to remove 
local officers, usually law enforcement officers, Michigan is joined by New 
York, Minnesota, Wisconsin, and a few other states.® In 1932 Governor 
Roosevelt removed from office Thomas M. Farley, Sheriff of New York 
County. It seems that he was about to remove Mayor Walker, but the 
Mayor’s resignation stopped the proceedings. 

4. Pardons and reprieves. The power to grant pardons and reprieves 
is held by the governor alone in some states; in others, a pardon may not 
be granted by the governor except upon the recommendation of a board 
of pardons; and in a third group of states, pardons are granted by a board 
of which the governor is simply a member. The power to grant pardons 
has been freely exercised by governors, and in some cases it has amounted 
to a scandal. Governor Davis of Kansas w^as tried, but acquitted, when 
his term of office expired in 1925, for accepting a bribe for a pardon. A 
Governor of Arkansas liberated about three hundred prisoners at one fell 
swoop, in order to call the attention of the public to the evils of the system 
of contracting prison labor. '‘Ma” Ferguson of Texas has the record, 
with nearly four thousand convicts turned loose on society during her 
two-year term (1925-27), a record which prompted Will Rogers to observe 
that her successor would have to start by catching his own prisoners. 
These wholesale abuses of the power should not be regarded as typical; 
but many governors have been too liberal in granting pardons, a condition 
which a number of states remedied by establishing pardon boards as men- 
tioned above. 

Other executive powers and duties. As the ceremonial head of the 
state, the governor is present at many important public gatherings, re- 
ceives distinguished visitors, attends (a number of them do) the inaugura- 
tion of the President, meets his fellow governors at conferences, and lends 
his name to numerous affairs and enterprises, public or private. Acting 
more definitely in an official capacity, he formally accepts the service of 
legal papers issued against the state, sends to and receives from governors 
of other states requisitions for persons alleged to be, fugitives from justice, 
takes care of communications between the state and the national govern- 
ment, and performs other duties of a similar character. He is invariably 
the commander-in-chief of the state militia, except when it is in the service 
of the United States, when it is under the command of the President. 
The governor is empowered to call out the militia to suppress riots or 
prevent serious disorders. The state's chief executive is usually an ex 
officio member of a large number of boards and commissions, as is illus- 
trated by twenty-four such memberships held by the Governor of Michi- 
5 Fairlie and Kneier, County Government and Administration (1930), pp. 99-100. 



Government in the United States 


290 

gan in 1920. Many of the governor’s duties, however, are petty and roit- 
tine in character, consuming the major portion of his time and taking his 
attention from the really important problems awaiting solution. Former 
Governor Alfred E. Smith complained that about three fourths of his time 
was taken up with clerical or unimportant matters which should be dis- 
posed of by capable administrative assistants.® 

III. THE GOVERNOR S LEGISLATIVE POWERS ^ 

In the chapter immediately preceding, we stressed the extent and im- 
portance of the President’s power and influence over legislation. We 
shall now do the same for the governor. However far behind the Presi- 
dent the governor may lag in executive and administrative powers, it is a 
fact that in most states his authority in legislative matters compares very 
favorably with that of the President, and in some states he has a distinct 
advantage over the President. The governor’s lack of executive power 
due to the disorganizing and disintegrating forces in state government 
around the middle of the last century did not serve him as a defense against 
the people who had elected him and who wanted promises performed. 
Consequently, governors turned their efforts to legislation as the most 
promising field for achievement, and in this field a number of them won 
notable success. As the advantages of legislative leadership and power in 
the hands of the governor became apparent, more authority was vested in 
him, until now, even in those states which have bolstered up his adminis- 
trative powers, his opportunities in legislation are probably superior to 
those he finds in administration. 

1. General legislative powers. In every state the governor may call the 
legislature into special session, and in a few states he must do so when 
petitioned by a specified number of the legislators. In about half the 
states he has an advantage over the lawmakers when they are in special 
session, in that they may not legislate upon matters other than those for 
which the session is called. A second legislative power of the governor is 
the authority to adjourn the two houses when they cannot agree upon a 
date for terminating their labors. This power is seldom used, because 
many states fix the length of legislative sessions by constitutional provi- 
sion, and because in other states the houses are usually able to reach an 
agreement. More important than the power either to call special sessions 
of the legislature or to fix the date for its adjournment, is the governor’s 
authority and duty to send it messages. Like the President’s messages to 
CongTess, the messages of the state's chief executive are sent regularly at 

6 ‘*How We Ruin Our Governors/' Nat, Municipal Rev, (1921), X, 277-280. 

7 Dodd. op. cit., pp. 190-196; J. A. Fairlie, “The Veto Power of the State Governor,” 
Am. Pol Sci. Rev, (1917), XI, 473-493; Holcombe, op. cit., pp. 115-1 19, 352-370; Mathews, 
op. cit,, pp. 289-302; Mathews and Berdahl, Documents and Readings in American Gov- 
ernment (1940 ed.), Ch. XXII. 
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the beginning of a session of the legislature and at such other times as may 
seem desirable. The governor follows the federal model, reporting on 
the condition of the state and recommending needed legislation.® On the 
average, his messages are as effective in securing desired legislative action 
as are the messages of the President — perhaps more so — for the state as- 
sembly is usually of short duration, its deliberations must be somewhat 
hurried, and the majority of its members are more likely to welcome than 
to resent the governor’s efforts to help them. 

2. The veto. Without any question, the most important power of the 
governor in relation to legislation is the veto power. North Carolina is 
the only state which has not authorized its use. When the legislature 
passes a bill, it is sent to the governor, who is allowed a few days, varying 
among the states from three to ten, in which to consider it. If he signs it, 
it becomes a law. If he allows the allotted days to pass without acting 
upon it, it still becomes a law. But if he vetoes the bill, it is returned to 
the legislature for further consideration. In some twenty states the veto 
may be overcome only by a two-thirds vote of the total membership of each 
house of the legislature, and in about a dozen states the veto may be over- 
come by a two-thirds vote of the members present. All other states, ex- 
cept Connecticut, require a larger vote than a simple majority of the mem- 
bers present to “override” the governor’s veto. Originally, the governors 
who had the veto power used it sparingly and chiefly as a means of pre- 
venting unconstitutional legislation, as did our early Presidents. Now- 
adays, it is used practically without let or hindrance for any reason a gov- 
ernor may have in mind. At times the veto amounts to a slaughter, but 
it is usually a slaughter of defectives. Professor A. N. Holcombe gives us 
some interesting figures.^ In 1923 the Governor of New York vetoed 196 
of 1,098 measures; California’s Governor, 411 of 890; and governors of 
some other states also made high scores, although in a few states at the 
other end of the scale the bills meeting executive disfavor were relatively 
few in number. More important than the number of vetoes is the ques- 
tion of their effectiveness. Does the veto axe deal a death blow to a bill? 
Ordinarily it does. In 1923 the legislatures were able to override only 
about 9 per cent of the vetoes, and about four fifths of such overriding oc- 
curred in a few states in which the executive and legislative branches were 
decidedly out of harmony.^® 

The pocket veto. We learned of the operation of the pocket veto 
when we discussed the President’s part in national legislation. This same 
type of veto is permissible in some twenty states. If the legislature sends 
bills to the governor and then adjourns within the time allowed the gqy- 

8 H. Walker, “Governors* Messages, 1931,” Am. Pol. Set. Rev. (1931), XXV, 346-364, 
'“The Results of Governors’ Messages in 1931,” ibid. (1932), XXVI, 77-84, and “Govemors* 
Messages and the Legislative Product in 1932,” ibid., 1058-1075. 

9 Op. cit., p. 353. 

10 Ibid., p. 354. 
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ernor for the consideration of bills, the governor’s nonaction in reference 
to such “eleventh-hour” bills serves as an absolute veto, the pocket veto. 
Many bills come to the governor near the end of the legislative session, so 
many that it is impossible for him to give them anything like careful con- 
sideration. After a cursory examination of these bills and hurried consul- 
tations with advisers, he takes some long chances and signs the bills it 
seems desirable to approve before the time limit has expired, leaving the 
other bills to painless death by the pocket veto. A large number of states 
prohibit the “pocket edition” of the veto, by providing that bills shall be- 
come a law unless actually vetoed by the governor within a stated period 
after the legislature has adjourned. This period varies in the several 
states from five to thirty days. Obviously, this plan places the governor 
in a position in which he can really weigh and consider the bills which are 
referred to him near the end of the legislative session. It, therefore, enor- 
mously increases his effectiveness as a legislator. At the same time it com- 
pels him to accept a definite responsibility for his vetoes, since the indirect 
veto is not permitted.^^ 

The item veto. Thirty-nine states now give the governor the author- 
ity to veto separate items of an appropriation bill, and in a number of 
states he may also reduce such items. These powers, like the power to 
veto whole bills, are freely exercised. The item veto, especially when the 
right to reduce items is combined with it, gives the governor a broad and 
very useful negative in regard to appropriations — a negative which legis- 
lators who for political reasons vote for extravagant appropriations often 
secretly hope he will exercise. This particular type of veto serves also as 
a most effective instrument against the mounting of “riders” on appropria- 
tion bills. While nearly all the states feel that they have gone far enough 
with the item veto when the governor is empowered to strike out or re- 
duce parts of an appropriation bill, South Carolina and Washington au- 
thorize him to veto a part of any bill. 

Executive recommendation of amendments. Three states — Alabama, 
Virginia, and Massachusetts — ^give the governor a choice between vetoing 
a bill and returning it to the legislature with proposed amendments. In 
the latter event, the legislature accepts or rejects the governor’s proposal 
by a simple majority. In case of acceptance, the amended bill goes back 
to the governor, who very naturally signs it. If, on the other hand, the 

11 A few states follow a practice which is recommended by the National Municipal 
League; namely, that bills vetoed after the legislature has adjourned shall be filed, to- 
gether with the governor’s veto messages, with the secretary of state, who shall present 
them to the legislature at its next session for reconsideration in like manner as if they 
had been returned by the governor during the last session. Thus, the secretary of state 
for the Commonwealth of Washington in 1931 laid before the legislature 65 bills which 
had been vetoed by the governor after the close of the session of 1929. (Spokesman* 
Remew, January 5, 1931.) 

12 R. H. Wells, *'The Item Veto and Slate Budget Reform,” Am. Pol Set, Rev, (1924), 
XVm, 782-791. 
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governor’s amendments are rejected, then the original bill goes back to 
him for his approval or veto. This plan of allowing the governor to sug- 
gest changes in a bill seems to make the occasions for the use of the veto 
much less frequent, and, to that extent at least, brings about a more har- 
monious relation between the executive and legislative branches of the 
state government. The same sort of plan may be used and is being used 
unofficially in other states. Legislators in touch with the governor will 
let his views be known on projected bills; or the governor may publicly 
speak his mind; or the legislature may, upon the governor’s request or 
upon its own motion, recall a bill it has sent to him. Any one of these 
steps may lead to the incorporation of amendments which will make a 
bill acceptable to the chief executive. 

Importance of the veto. Few will deny that the extension of the veto 
power has improved our state lawmaking systems. The power has been 
extensively, effectively, and, on the whole, wisely used. Governors have 
often prevented the enactment of bad legislation, and perhaps even more 
frequently they have blocked excesses in appropriations. Legislators 
themselves, unable to resist the pressure of powerful interests in their con- 
stituencies, not infrequently vote for an indefensible bill or item of ap- 
propriation and wait in confidence for the governor’s veto. Thus, the 
legislator may save his head with his constituency while the governor 
serves the whole state and incurs the wrath of some of its citizens by be- 
heading the legislator’s measures. It is unfair to the governor, of course, 
to pass such tasks to him, but he can better afford to risk the hostility of 
voters in a particular locality than their delegate in the legislature can; 
for the governor’s loss in one community may be made up for by gains in 
another. Formerly, long orations were made on the advantages of the 
bicameral legislative system, laying great stress upon the dogma that one 
house would kill the ‘-bad” bills which emanated from the other. All too 
often the other chamber has failed to serve as executioner. It is the opin- 
ion of students of state government that in a number of states, including 
New York, the chief executive now **exerts a more powerful and beneficial 
check upon legislation adopted by both houses than either house does 
upon that adopted by the other.” In those states in which he is given 
a few weeks’ time to consider bills after the legislature has adjourned, he 
sits as a sort of third chamber. “He grants hearings to advocates and op- 
ponents of measures which have received legislative approval, refers legal 
and financial questions to his attorney general or other advisers, and in 
general does what he can to determine for himself whether the measures 
adopted by the legislature should be enacted.” It would be absurd to 
make the governor out a hero, defending, in every instance, the interests 

13 From A. N. Holcombe, State Government in the US, (1931 ed.), p. 356. By permis- 
sion of the Macmillan Company, publishers. 

14 From ibid., p. 355. By permission of the Macmillan Company, publishers. 
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of the people against ignorant, careless, or corrupt legislators. Governors, 
as well as members of the legislative branches, have sometimes failed in 
their trust. It is true, however, that the governor and his advisers are 
ordinarily better qualified to pass upon bills than is the average legislator; 
and when we combine the governor's advantage with the fact that the 
eyes of the whole state are upon him, we have reason to expect that the 
affairs of the whole people will be better served by the governor than by 
individual legislators. 

3. The governor and the budget. We are to consider the subject of 
government finance in a later chapter; but we must record here that the 
governor's part in relation to state revenues and appropriations has 
greatly increased in many states during the past twenty or thirty years. 
We noted above the governor's negative and older power over appropria- 
tions through the item veto. A number of states now authorize or re- 
quire him to initiate the budget, that is, the financial program for the 
state for the ensuing fiscal period. The essence of the plan is that the 
governor, or officers responsible to him, collect information concerning 
the financial needs of the various government agencies and institutions of 
the state, decide how much should be appropriated for each, make an esti- 
mate of revenues to balance these appropriations, and submit the whole 
program to the legislature. The governor, who is actively working for 
the state all the time, who is in constant contact with its problems, and 
who bears the brunt of the responsibility for efficiency and economy, is the 
logical official to prepare the budget. The legislature may disregard his 
recommendations, but it at least has a financial program upon which to 
work; and if the program has public approval, the legislature will not 
lightly pass it by. 

4, The governor’s leadership in legislation. In considering the powei s 
of the governor we must look beyond the constitutions and statutes, just 
as we did in the case of the President. As the highest officeholder in the 
state, the governor is quite likely to be a man of considerable influence in 
his party, and there are many examples of governors who have dominated 
the party organization. Sometimes the members of his party who are in 
the legislature will be glad to follow him; at other times they may follow 
him reluctantly under the dictates of political wisdom. Governor Wil- 
son went before the Democrats in the New Jersey legislature and said: 
'*1 have been elected Governor of New Jersey by the people of New Jersey, 
selected by the convention of the Democratic party, and I thereby have 
become the responsible leader of the Democratic party in the State. I 
will be held responsible by the people at the polls. . . . Each of you gen- 
tlemen will be held responsible in the districts where you were elected. 
I am held responsible as well as you by the same people. I am the only 
person in the whole State, however, to express approval or disapproval on. 
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behalf of all the people, and I will express that approval or disapproval 
by determining what we should do.” 

There was no denying this logic, and when Wilson immediately fol- 
lowed it by presenting a program (a thing which seldom emanates from a 
legislative group), the Democratic lawmakers adopted it unanimously. It 
may be said that a governor has at his disposal about the same means as 
the President for making his influence felt in legislative chambers. Like 
the President, he may establish close personal relationship with legislators, 
judiciously use the patronage in emergencies, use his influence as the of- 
ficial leader of his party, and win public opinion to his side by a skillful 
popular appeal.i^ 

Perhaps he has an advantage over the President in that there is ordi- 
narily less party politics in a state than in the nation, a condition which 
enables a popular governor to carry with him a large support from all 
parties. Another possible advantage is found in the fact that state legis- 
latures are usually limited to short sessions and hence not only lack the 
time to harass a governor as Congress sometimes harasses the President, 
but may actually turn with some relief to a governor who has a program 
prepared for their guidance during the sixty days or so they sit in biennial 
session. 


IV. OTHER STATE EXECUTIVE OFFICERS 

A typical state constitution provides that “the executive department 
shall consist of a governor, lieutenant governor, secretary of state, auditor, 
treasurer, superintendent of public instruction, and attorney general,” 
and that “the supreme executive power shall be vested in the governor.” 

In other words, while the governor is the most important executive officer, 
he does not hold all of the executive power. These other executive of- 
ficers, like the governor, are usually elected by popular vote, although 
there are some cases in which they are elected by the legislature or ap- 
pointed by the governor. 

Lieutenant governor. About three fourths of the states have a lieu- 
tenant governor, who, as we have just said, succeeds to the governorship 
in case of the resignation, death, or impeachment of the governor, and in 
a number of states exercises the functions of governor during the tempo- 
rary absence of that official from the state. Except in Massachusetts, he 

15 Quoted in Ogg and Ray, Introduction to American Government (1942 ed.), p. 786, 
note, from David Lawrence in the Springfield Republican, Feb. 29, 1924. 

16 The two last-named methods were employed by Governor Peay of Tennessee io 
1927, when, in his annual message, he listed the party's campaign promises and told the 
legislature that the people looked to it to enact the pre-election pledges into law. (Chat- 
tanooga Times, Jan. 6, 1927.) 

17 W. F. Dodd, State Government (1928 ed.), pp. 225-231; A. F. Macdonald, American 
State Government and Administration (1940 ed-), pp. 214-223. 

18 Constitution of Illinois, Art. V. 
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presides over the senate. The office of lieutenant governor is generally 
considered unnecessary. Obviously, the senate would not object to choos- 
ing its own presiding officer; and it is more desirable to have as the gov- 
ernor’s successor the secretary of state, or some other officer who is closely 
associated with the administrative affairs of the state.^® 

Secretary of state. All the states have a secretary of state. A few of 
his duties are prescribed by the constitution, but most of them are im- 
posed by legislative acts. He keeps the records of the state, supervises 
elections, issues certificates of incorporation and motor vehicle licenses, 
and does other administrative work of a similar character. His duties 
are important, although often unrelated. 

Attorney general. Another important officer is the attorney general, 
no state being without one. Like the secretary of state, his duties are 
mainly prescribed by statute. It is his duty to give legal advice to the 
governor and other administrative officers and agencies when requested 
to do so, to appear in court in all cases in which the state has an interest, 
and to institute proceedings against violators of state law where the gen- 
eral public is adversely affected. In a few states he has some authority to 
direct the work of the prosecuting attorneys in the counties. 

Superintendent of public instruction. Either the constitution or a 
statute provides for a superintendent of public instruction in each state. 
His legal powers are not as a rule very comprehensive. In general, he has 
some authority to supervise the administration of schools in counties and 
other local districts, to apportion school funds among such districts, and 
to make various investigations. Regardless of his legal powers, a high- 
class superintendent will have a most important influence in shaping the 
state’s educational policy. 

Treasurer. A treasurer in every state receives the revenues and makes 
disbursements. He has little discretion beyond the authority to choose 
the banks in which the state funds shall be deposited, and often even this 
discretionary power is limited. 

Auditor. The acts of the treasurer are checked by an auditor or 
comptroller, who is a more important financial officer than the treasurer. 
The auditor’s chief duty is to see that the funds are being lawfully ex- 
pended. A number of states have given the auditor the authority to re- 
quire uniform methods of accounting in the administrative departments, 
and in some states he may exercise supervision over the accounts of local 
government agencies.^® 

While the foregoing paragraphs include the more important executive 
officers of the state, there are many other officers, boards, and commissions 

19 See W. R. Isom, “The Office of Lieutenant Governor in the States/' Am, Pol, Set. Rev., 
XXXII, 981 (October, 1938). 

20 Dodd, op, cit., pp, 288-829. 
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which have an important part in administering the state's functions. 
They have been created, usually by statute, during the past fifty or sixty 
years to deal with the newer social and economic conditions. There are 
commissioners of banking and insurance, public utilities commissions, fac- 
tory inspectors, and what not. We shall give more attention to these 
agencies when we take up the problem of administration; but we must at 
least note their existence here and, more important for present purposes, 
emphasize the fact that although the governor is called “the supreme 
executive,” he usually has only a very limited control over such agencies. 

The executive power in the Model Constitution. For more than a score 
of years, the National Municipal League has had a Committee on State 
Government which from time to time has published a Model State Con- 
stitution.2i It is worth our while to notice briefly what the latest edition 
(1941) of this “Constitution” proposes on the executive department. It 
would make the governor the chief executive in fact as well as in name, 
and would establish closer and more formal relations between him and 
the legislature in such ways as to strengthen his leadership as a law-maker. 
The Model draft states that “the executive power of the state shall be 
vested in the governor,” and it does not then proceed to parcel out execu- 
tive power among other officers as do many state constitutions. It rele- 
gates to the scrap heap of “Model T” political institutions the iiidependent 
executive departments with which we have too long been familiar. The 
Model would authorize the governor to appoint an administrative mana- 
ger, to serve at the governor’s pleasure, and to perform such duties as 
the chief executive might delegate to him. Administrative departments, 
not exceeding twenty, may be created by act of the legislature. Heads of 
departments are to be appointed and removed by the governor. 

The governor, the administrative manager, and the heads of depart- 
ments may sit in the legislature, introduce bills, and participate in the 
discussion of measures, but they are given no vote. The governor is 
authorized to order a referendum on any bill which fails to pass the 
legislature, and that body may, by majority vote, order a referendum on 
any measure vetoed by the governor and failing to receive the two-tliirds 
majority in the legislature necessary to override such veto. The experts' 
plan gives the governor wide powers over state finance. He is required 
to prepare and submit to the legislature the budget, together with revenue 
and appropriation bills. And he is authorized to veto separate items 
of appropriation bills or to reduce such items. These provisions are 
included in the Model plan after years of careful consideration, and 
they are worthy of the attention of students of government and of respon- 
sible legislators and officials in the several states. 

21 W. B. Graves, "‘Fourth Edition of the Model State Constitution,” Am* Pot Set. Rev., 
XXXV, 916 (Oct., 1941). 
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Congress: Its Structure and Organization 
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It is now' our purpose to study the legislative branch of government 
— that branch which is primarily concerned with lawmaking and in which 
there exists the greatest opportunity for popular control. We shall 
examine the structure, organization, procedure, and powers of Congress; 
review state legislatures in a similar manner; and give some attention to 
direct legislation in the score or more states in which it is authorized. 
This chapter deals exclusively with the structure and organization of 
Congress. 


I. THE BICAMERAL SYSTEM 

Since mediaeval times the English Parliament has been composed of 
two houses, Lords and Commons. Naturally, most of the American colo- 
nies followed the English model when they set up their legislative bodies; 
and when these colonies became states, only three of them, and they only 
temporarily, failed to adopt the bicameral principle. 0£ course, in de- 
ciding for two chambers, the members of the Philadelphia Convention 
were strongly influenced by the examples from English and American his- 
tory and by the reputed advantage that one house ‘‘checks” the other. 
But there was a much more practical consideration. A bicameral Con- 
gress made possible a very important compromise on representation — a 
compromise which gave the states representation in proportion to popu- 
lationjn one cha^ representation in the other. The adop- 

tion of the bicameral plan, with the accompanying compromise on repre- 
sentation, saved the Convention from disaster and made the Constitution 
acceptable to the country. These facts alone were ample justification for 
the bicameral system; but it has been further justified in practice by the 
added consideration it brings to legislative measures and by the different 
character of representation in the two houses. Whatever may be said 
against the bicameral principle in the states and cities, it must be said 
that, with respect to Congress, its origin was natural and its services are 
practical. 
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II. ELECTION AND QUALIFICATIONS OF REPRESENTATIVES ^ 

The popular body. The House of Representatives, commonly called 
the ‘‘House,'" is the “popular" branch of Congress. The Constitution 
provides that every person who shall have the right to vote for members 
of the most numerous branch of the state legislature shall have the right 
to vote for members of the House of Representatives. Since nearly all 
of the states had adopted, even before. 1789, a very democratic suffrage 
for the election of members of the lower houses of their legislatures, 
the members of the lower House of Congress from the very beginning 
have been chosen by a democratic electorate. But the Senate is now 
chosen by the same electorate, so that if we are to maintain that the 
House is still the popular body we must do so on grounds other than 
that its members are elected by a universal suffrage. These other grounds 
are that the short term of two years makes its members responsive to 
the people; that it represents the people of the states in proportion to 
their numbers; and that somehow it has come to personify many, if not 
all, of the American qualities. The average representative is no better 
and no worse than the average business man, the average farmer, the 
average lawyer, the average American, 

Apportionment of representatives. The Fourteenth Amendment re- 
quires that “representatives shall be apportioned among the several states 
according to their respective numbers, counting the whole number of per- 
sons in each state, excluding Indians not taxed." The original provision 
of the Constitution relating to apportionment stated that the slave popu- 
lation should be counted at only three fifths of its actual number; but this 
provision of course became inoperative with the abolition of slavery, 
and the Negro became a whole man by the terms of the Fourteenth 
Amendment. The Amendment further provides that any state which 
denies the right of suffrage to any of its male citizens twenty-one years 
of age, shall have its representation in Congress “reduced in the propor- 
tion which the number of such citizens shall bear to the whole number 
of male citizens twenty-one years of age in such state." This represented 
an attempt to force the Southern states to give the Negro a vote. Al- 
though many Negroes in the South have been deprived of the right to vote 
by one means or another, the penalty has never been enforced. An at- 
tempt to enforce it would stir up the bitterest struggle below the Mason- 
Dixon line; and, besides, it would be extremely difficult, if not impossible, 
to determine how many persons a state had deprived of the right to vote. 
Furthermore, if the penalty were to be applied, it would have to be ap- 
plied against those states which in good faith require voters to pass a 

ID. S. Alexander, History and Procedure of the House of Representatives (1916), Ch. 
I; R. Luce, Legislative Assemblies (1924), Chs. V-VI, X-XII, XIV-XVI; Mathews and 
Berdahl, Documents and Readings in American Government (1940 ed.), Ch. XIL 
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literacy test, as well as against those which deprive persons of the franchise 
by subterfuge. Finally, the Woman Suffrage Amendment has rendered 
obsolete the penalty provision of the Fourteenth Amendment, since that 
provision applies only if male citizens are denied the right to vote. Since 
the penalty of reduction in representation for a denial of the suffrage re- 
mains a dead letter, each state has representation in the House according 
to population (not according to the number of citizens or voters), ex- 
cluding Indians not taxed. 

Reapportionment. Shifts in population will inevitably occur; so that 
periodic reapportionments are necessary, if the states are to have their 
fair share of representatives. The Constitution calls for a reapportion- 
ment after each decennial census. It must be said that Congress has not 
always hastened to carry out this constitutional mandate. Indeed, being 
unable to reach a satisfactory agreement concerning the number of repre- 
sentatives and the exact method of apportioning them among the states, 
Congress made no reapportionment on the basis of the census of 1920. 
Failure to do so was, of course, contrary to the express provision of the 
Constitution; but nothing could be done about it, since there is no legal 
action which may be taken against Congress. 

Number of representatives. The Constitution provides that the num- 
ber of representatives shall not exceed one for every thirty thousand in- 
habitants, but that each state shall have at least one representative. The 
Constitution fixed the number of representatives at 65 until the first 
census should be taken. After the census of 1790, Congress fixed the num- 
ber at 103; and that body has increased the number following nearly every 
decennial census. Although the present membership of 435 is only about 
a tenth of the maximum number authorized by the Constitution, it is 
generally considered too high for the most satisfactory working of a legis- 
lative body. The explanation of the almost constant increase in the 
number of representatives is quite simple. The rapid increase in the 
population and the admission of new states accounted for a part of the 
increase. But the main reason was that the population of the several 
states did not grow in the same proportion. This meant that, when 
Congress made a reapportionraent, it either had to reduce the representa- 
tion of the more slowly developing states or give the more rapidly develop- 
ing states additional representatives. Since the states were naturally 
reluctant to see their representation decreased and since representatives 
were still more reluctant to vote themselves out of seats in the House, 
Congress usually, though not always, made the adjustment by increasing 
the number of seats for the rapidly developing states while leaving the 
representation of the other states unchanged. 

The present reapportionment law. The decennial problem of reap- 
portionment, with the accompanying temptation to increase the number 
of representatives with each reapportionment, seems to be solved by an 
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act of 1929. This act heroically limits the membership to 435, “per- 
manently.” This limitation was made possible by the only means avail- 
able, namely, by reducing the number of seats of the slow growing states 
and increasing the number for the other states. Thus, in 1932, twenty- 
one states lost the seats which eleven states gained. Missouri lost the 
greatest number — three; California gained the greatest number — nine. 
In addition to placing the total number of seats on a permanent basis, the 
act provides for automatic reapportionment. Following each decennial 
census, the Department of Commerce submits figures showing the changes 
in population since the last census and the proportion of the 435 repre- 
sentatives to which each state is entitled as a result of those changes. 
Congress may then act upon this information; but if it does not, the seats 
are automatically reapportioned according to the method of distribu- 
tion Congi*ess employed for the last reapportionment. 

Congressional districts. The Constitution does not lay down any 
rule with regard to districts. It provides only that “the times, places, and 
manner of holding elections shall be prescribed in each state by the legis- 
lature thereof; but the Congress may at any time by law make or alter 
such regulations.” For about half a century, Congress allowed the states 
to determine how^ the representatives should be chosen. Some states 
established districts and had the voters of each district elect a representa' 
tive; others employed the general ticket plan, by which each voter in the 
state cast his ballot for the number of representatives to which the state 
was entitled. The general ticket system contains a grave injustice, in that 
the party with a plurality of votes, however slight, will win all of the repre- 
sentatives in the state. 

To correct this evil, Congress passed a law in 1843 establishing the 
district plan. By later legislation, the states were authorized to elect 
at large (on a general ticket) any additional members they may have 
won in a reapportionment, and, in the event of a reduction in representa- 
tion by reapportionment, to abolish the districts and elect all of their 
representatives on a general ticket. While a few states have availed them- 
selves of one or the other of these privileges, the district system is very 
generally employed. This plan operates with more fairness for a minor- 
ity party than the general ticket plan, in that such party may carry one 
or two districts of a state which as a whole gives the other parties large 
majorities. But the minority voters in all districts are still, in a sense, 
unrepresented. For example, in a district which gives 39 per cent of its 
votes to a Republican, 36 per cent to a Democrat, and 25 per cent to a 
Socialist, the Republican is elected. It is true that the advantage a party 
has by virtue of a plurality in one district may be offset by a similar ad- 
vantage another party has in another district, but such advantages fall to 
the contending parties only in rough proportions: 

The gerrymander. Pursuant to authority granted by Congress, the 
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state legislatures lay out the congressional districts. Prior to 1929 con- 
gressional reapportionment acts commonly contained an ineffective re- 
quirement that districts should be composed of ^'contiguous and compact 
territory, and containing as nearly as practicable an equal number of 
inhabitants/' The party which happens to hold the majority in the legis- 
lature at the time of reapportionment has often yielded to the temptation 
to district the state in such a way as to give it an unfair advantage over 
the opposing party. If a state’s vote is normally, let us say, 55 per cent 
Democratic, a legislature in which that party has the majority might de- 
vise a set of geographical curiosities in such a way that all the districts 
of the state will go Democratic- Or, if the mechanicians are afraid to risk 
the attempt to put every district in the Democratic column, they may so 
change the map as to put as many Republicans as possible in one or two 
districts, leaving the others safe for Democracy- Some districts have re- 
sembled shoe strings, others saddlebags, still others dumb-bells.^ In 1811 
that master political cartographer, Elbridge Gerry, carved out a Massachu- 
setts district which left his political enemies, the Federalists, no chance of 
winning, "That district looks like a salamander,” said a complaining 
Federalist. "Say rather a Gerrymander,” cried another, giving the prac- 
tice the name by which it has ever since been known. In our time the 
hand of the gerrymanderers is stayed somewhat by public opinion, but 
now and then the "fixers” remake the political map. In 1940 there were 
enough labor votes scattered among three Congressional districts around 
Pittsburgh to elect Democratic congressmen from all three districts. In 
1943 the Republican legislature of Pennsylvania "neatly amputated these 
Democratic areas, added them superfluously to the safely Democratic 
Pittsbux'gh district.” The legislature performed similar operations on 
districts in Philadelphia. "Democrats moaned in the immemorial an- 
guish of the gerrymandered. Cried they: ‘Steal,’ ‘dastardly,’ ‘foul blow/ 
Replied Governor Martin: ‘It’s just the good old American way. When 
we Republicans were in the minority, we bellyached when they ran over 
us. It just has to be done.’ ” ^ Some plan of proportional XTpresenta- 
tion, to be discussed in the chapter on state legislatures, could be adopted 
which w^ould do away with the geiTymandcr and other evils of the district 
system; but our politicians ax^e almost unanimous in approving the pres- 
ent plan, and the voters seem to agree with Governor Martin that the 
district system, gerrymander and all, is just the “good old Amei'ican way.” 

The regulation of congressional elections. As Congress originally left 
the states to determine whether they should employ the district or the 
general ticket system for choosing repi'esentatives, so it left them the 

2 Another unfair feature in reapportionnxent is the frequent variation in the size of 
the districts. Each should contain about 300,000 inhabitants, but urban districts are 
often given approximately twice that number and rural districts a number much smaller 
than the quota. This, of course, is a discrimination against urban areas. 

® Time^ May 24, 1943, p. 17. 
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authority to determine other matters relating to elections, such as the date 
and the method of voting. About seventy years ago, however, Congress 
passed a law requiring the secret ballot for the election of all representa- 
tives, and established the Tuesday following the first Monday in Novem- 
ber as the election day.^ Other acts of Congress relating to the election 
of members include the Corrupt Practices Acts and a measure designed to 
protect (Negro) citizens in their right to vote. For some years it was sup- 
posed that the authority of Congress over elections did not include pri- 
mary elections. At least that seems to have been the conclusion of the 
Supreme Court in the Newberry case.® Recently, however, the Court 
held that a commissioner of elections in New Orleans, who altered and 
falsely counted ballots cast in a congressional primary election, was guilty 
of violating a provision of the CriminarCode of the United States which 
prescribes punishment for anyone “who under color of any law ... or 
custom, wilfully” deprives any citizen of rights secured to him by the 
Constitution and laws of the United States. As noted above, persons who 
have the right to vote for members of the lower house of the state legisla- 
ture are given the right by the Federal Constitution to vote for members 
of the lower House of Congress. This right to vote in such elections is 
incomplete, says the Court, in effect, unless it is extended to cover the 
right to vote in primary elections.® It seems, then, that Congress may 
now enact legislation dealing specifically with congressional primaries. 

The two-year term. The short term of office was the fashion when our 
Constitution was framed, and the more democratic element in the coun- 
try complained that the two-year term for representatives was too long; 
that the people's liberties were in danger unless representatives were 
chosen annually — the practice commonly followed at that time in electing 
members of the lower house of state legislatures. We now regard the 
two-year term as too short. The disadvantage of the short term is not 
so serious, however, when -^^e consider that representatives are usually re- 
elected several times. In 1929 members of the House had served, on the 
average, 8.45 years. At the same time the senators, in spite of their six- 
year term, held an average of only 8.04 years."^ 

The old “lame duck” sessions. The term of office is short; but the in- 
terval between the election and the time those elected took their seats 
was, until 1933, ridiculously and inexcusably long — thirteen months, from 
November of the even year to December of the odd year, unless a special 
session of Congress was called. But that was not all. After we had 
elected all of our representatives and a third of our senators in Novem- 

4 Maine is excepted from this requirement and holds her congressional election in 
September. 

5 Newberry v. United States, 256 U.S. 232 (1921). 

6 United States v. Classic, 313 U.S. 299 (1940). See also R. E. Cushman, ^‘Constitutional 
Law in 1940-1941,” Am, Pol. Set. Rev.^ XXXVI, 269 (April, 1942). 

7 New York May 26, 1929. 
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ber, the old Congress solemnly met in December, just as if nothing had 
happened, and for three months voted our appropriations, made our laws, 
and conducted our investigations. This session of Congress was com- 
monly called the “lame duck’' session because so many casualties of the 
November election participated in its work. Many a good citizen said, 
without laughing, that the newly elected congressmen needed the thir- 
teen months to get ready for their legislative duties. This was next to 
nonsense; for the new members, who ordinarily constitute about a fourth 
of the membership, quite generally, and we may add, quite naturally, 
busied themselves with other affairs until they took their seats. 

The Twentieth Amendment. The absurd argument to the effect that 
congressmen should have thirteen months in which to get ready for their 
first session seemed to have almost incredible vitality. But finally, in 
1932, Congress passed a resolution to abolish the “lame duck” session and 
convene on January 3 the Congress elected in November, This Amend- 
ment was ratified by the thirty-sixth state legislature in January, 1933. 

Qualifications of members. According to the Constitution, any person 
who has attained the age of twenty-five years, who has been for seven years 
a citizen of the United States, and who is an inhabitant of the state which 
elects him, is eligible for a seat in the House.® Another clause of the 
Constitution provides, however, that no person holding any office under 
the United States shall be a member of either House of Congress.® Thus, 
officers of the Army and Navy and civil officers from the President on 
down are excluded from membership. In the matter of residence, politics 
and public opinion have added an additional requirement; namely, that 
the representative shall reside in the district by which he is elected, not 
simply in the state as is required by the Constitution. A few exceptions 
to this practice have been permitted only in metropolitan areas, where 
the representative may live quire close to his constituents although in a 
different district. We can hardly imagine a constituency in up-state 
New York electing a resident of New York City to the House, or a south- 
ern California constituency choosing a representative from the San Fran- 
cisco Bay region/ This district inhabitancy requirement may have unfor- 
tunate results.^Suppose a party has no good candidate in a district; it must 
nevertheless put up one of the locals and be content. Or, suppose an 
exceptionally good man has no chance of winning in a district in which 
he resides; he is cut off from any chance to serve his country in the House. 
In England, a constituency in one corner of the country may send a man 
who resides in another to the House of Commons. The lack of emphasis 

s Art. I, sec. 2, cL 2. 

»Art. I, sec, 6, cl. 2. vSection 3 of the Fourteenth Amendment, designed to keep 
^‘rebels*' out of Congress, excludes from membership persons who have taken an oath to 
uphold the Constitution and later engaged in rebellion against the United States. It 
was provided, however, that Congress might remove this disability. 
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on district representation is held to account in part for the broader view 
the average member of the House of Commons takes of national questions. 
Our representatives, whether they like it or not, must sometimes put 
aside national questions and think a great deal of the selfish desires of 
their constituencies, or their constituencies will forget them in the next 
election. 

Additional qualifications imposed by the House. One might sup- 
pose that any person elected to the House who has the qualifications of 
age, citizenship, and residence in the state electing him, and who holds no 
office under the United States and who has not engaged in rebellion against 
the same, is entitled to a seat; for the Constitution names no other quali- 
fications for membership. But the Constitution states that each House of 
Congress “shall be the judge of the elections, returns, and qualifications 
of its own members.’' This means that the representatives may hear 
and settle disputes as to who was actually elected in a particular district, 
and see that no person is seated who does not meet the constitutional 
qualifications. Now, in passing upon the qualifications of persons duly 
elected, the House has on several occasions added qualifications of its 
own, and in so doing it may have exceeded its powers under the Constitu- 
tion. In 1900 it refused to seat Brigham H. Roberts, a polygamist elected 
by a Utah constituency. Victor L. Berger, famous Milwaukee Socialist, 
was elected to Congress in 1918; the House denied him his seat, on the 
grounds of his conviction on charges of sedition (of which charges the 
Supreme Court of the United States later cleared Berger), and more 
particularly for his “un-American” conduct during the war. The Con- 
stitution does not state that in order to be eligible for membership in the 
House one must have only one wife, or that one must share the patriotic 
sentiments of the majority of the representatives. Yet, in effect, these 
qualifications were respectively imposed by the House in the Roberts and 
Berger cases. Representatives insist that they may thus broadly interpret 
the term “qualifications,” while some publicists are equally insistent that 
such denials of seats to duly elected individuals strike at the very heart 
of representative government; that the House, in effect, disfranchised the 
voters who elected these men.^^ 

Expulsion a better remedy. Authorities are generally agreed that 
individuals whose delinquencies are such as to make them unworthy 
members of either House of Congress should be seated and then expelled. 
Although the difference between the refusal of a seat and expulsion might 
not seem important to the person directly concerned, there are, in fact, 
two important differences. A seat may be withheld by a majority vote, 
while a two-thirds majority is required to expel a member. The more 
important difference is that the Constitution, in stating the qualifications 

10 Art. 1 , sec. 5, cl. 1. 

u Z. Chafee, Free Speech in the United States (1941 ed.), pp. 247 ff. 
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of members, thereby limits the authority to deny seats to cases in which 
congressmen-elect do not meet the qualifications; while it attaches no 
strings to the right of expulsion, and thus gives either House full power 
to expel a member for any reason whatsoever. It goes without saying 
that this power should be used only in the most extreme cases. 

III. FXECTION AND QUALFICATIONS OF SENATORS 

Equal representation of the states. Constitution gives each state 

two senators, with a sort of moral guaranty that ''no state, without its 
consent, shall be deprived of its equal suffrage in the Senate.’’ All 
the men, women, and children in Nevada could be accommodated in any 
one of our larger football stadiums; yet, through their two senators, they 
have equal suffrage in the upper House of Congress with the teeming 
millions of New York. Senators from a majority of the 48 states, repre- 
senting much less than half the country’s inhabitants, might very easily 
block the efforts of the minority of the senators whose constituencies in- 
clude a large majority of our population. But, contrary to the opinion 
entertained by a number of the framers of the Constitution, the battles 
in the Senate never have been joined between those who represent large 
populations and those who represent the small or sparsely settled states. 
As everyone with an elementary knowledge of American history knows, 
the great issues have been between the agricultural and industrial states. 
As a gi"oup, however, the agricultural states do have some advantage, since 
they are more numerous and usually less populous than the industrial 
states. Of course, it may be fairly observed that the industrial states have 
the advantage in their number of representatives in the House. 

A CHANGE IN REPRESENTATION UNLIKELY. Still, voices are somctimes 
raised in favor of modifying the system of representation in the Senate. 
In all probability such voices are futilely raised; for one can hardly ima- 
gine that any state would give up its "equal suffrage in the Senate.” To 
be sure, the pledge of equal suffrage might be removed from the Constitu- 
tion by an amendment; but it is inconceivable that three fourths of the 
states would ratify such an amendment. Perhaps that is fortunate; for 
any change in representation in the Senate would undoubtedly increase 
the membership of that body. The House has too many members now 
for the most effective work, and there is every reason to believe that the 
Senate’s usefulness would be impaired by a weight of numbers. 

Election of senators: The old method. The framers of the Constitu- 
tion finally decided that senators should be chosen by the state legisla- 
tures, and this method of choice was employed until popular election 

12 G. H. Haynes, The Senate of the United States (193B), Vol. I, Chs. III-IV and Vol. 
11 , Ch. XVI; Luce, op. cit., CLs. III-IV; L, Rogers, The American Senate (1926), Chs. 11 , IV. 

13 Art. V. 
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was substituted for it by constitutional amendment in 1913. The legis- 
latures made their selections in whatever manner suited their conven- 
ience until 1866, when Congress, exercising its constitutional power to 
regulate the time and manner of holding senatorial elections, laid down 
the rules for these electoral bodies to follow. The two houses were re- 
quired to meet separately and ballot for a senator on the second Tuesday 
after the legislature convened. If a candidate received a majority vote 
in each house, he was elected. If no candidate received such majorities, 
then the two houses, according to law, met in joint session the next day 
for the purpose of electing a senator. If no candidate received a majority 
vote in this session, the two houses continued to take at least one vote 
in joint assembly every day thei'eafter until some candidate received a 
majority. Election by state legislatures, even under this national regu- 
lation, did not prove satisfactory. It was argued that the corrupt influ- 
ences of bosses and corporations too often controlled the votes in the 
legislatures; that men of wealth sometimes indirectly, and occasionally 
directly, bought their way into the United States Senate; that, when a 
senator was to be chosen, members of the state legislature were elected 
on their pledge to support this or that senatorial candidate, rather than 
in consideration of their stand on state policies — properly the primary 
concern of the legislature; that the not infrequent deadlocks in choosing 
a senator took valuable time which the legislature needed for the state’s 
business, and intensified the partisan spirit which was almost invariably 
present during any senatorial contest; and that the choice of United 
States senators by legislatures was undemocratic. It was exceedingly 
difficult to refute any of these charges; but many able men said that the 
evils of selection by legislatures were exaggerated and that popular elec- 
tion would bring results of a much more deplorable nature. 

The movement for popular election. The movement for popular 
election of senators was started long before the Civil War, and the de- 
mand for this reform became insistent during the ’eighties. The Popu- 
list party urged the change in 1892 and thereafter; the Democrats ac- 
cepted it as one of their principles in 1900; and in 1908 Mr. Taft approved 
it as a presidential candidate. As far back as 1893, House of Repre- 
sentatives had approved a resolution for a constitutional amendment 
which would bring direct election of senatoi's; but the Senate withheld 
approval in this matter, just as the House, until 1932, acted adversely 
upon the Senate’s resolution for an amendment which would abolish the 
‘lame duck” sessions of Congress. But the states interested in direct 
election of senators did not wait for a constitutional amendment. Par- 
ticularly in the Middle West and in the West, the states adopted the plan 
of allowing the voters to express their choice for the Senate. The legis- 
lators, under a politico-moral obligation very similar to that of the presi- 
dential electors, then legally elected the candidate who had received the 
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largest number of popular votes. In the face of this movement, both 
Houses of Congress approved the Seventeenth Amendment, which was 
promptly ratified by the requisite number of states, and proclaimed in 
force (1913)- 

Is popular electmi an improvements By the Seventeenth Amendment 
all persons qualified to vote for-'members of the lower house of a state 
legislature are declared to be entitled to vote for United States senator. 
In the thirty years following the adoption of this Amendment, the people 
have shown great interest in electing their senators. Has the popular 
election of senators removed the evils complained of under the old sys- 
tem? Certainly the state legislatures are freed of a function which often 
took a great deal of their time and energy and sometimes subjected them 
to the gravest criticism. 

On other points we speak with less assurance. The fact that senators 
are usually nominated in direct primaries and elected by the people 
(except in case of a vacancy) does not remove the boss or the machine from 
the picture, although they may find it a little more difficult to puli their 
wires. 

Money is still spent for the toga. In fact, more money is being spent 
now than before 1913. One can easily understand how the legitimate 
expenditure entailed in reaching a few hundred thousand voters in a sena- 
torial campaign may run to $40,000 or $50,000. Much larger sums have 
been spent in several campaigns, leaving the general public under the 
impression that, in spite of popular election, it is still far easier for a rich 
man to enter the United States Senate than it is for a camel to pass through 
the eye of a needle. 

Do we get better senators since the adoption of the Seventeenth Amend- 
ment? Few will deny that several demagogues have been sent to the 
Senate as a mark of popular favor. Perhaps w^e have traded some of the 
state-boss type of senators, which legislatures not infrec|uently delighted 
to honor, for a few of the demagogue variety; but we must await further 
evidence before reaching a conclusion. It cannot be maintained that 
popular election has deterred able men from becoming senatorial candi- 
dates, or that the people are more likely to pass them by than were the 
legislatures. We must remember that Lincoln failed to get a seat in the 
Senate long before the Seventeenth Amendment was adopted. On the 
whole, it must be said that the Senate is about what it used to be. If it 
is not now the House of Webster and Calhoun, neither was it such a body 
during the greater part of the long period in which our elder statesmen 
were chosen by legislatures. 

14 The Amendment provides that vacancies which may happen in the representation 
of any state in the Senate shall be filled in an election called by the governor; or, that 
the state legislature may authorize the governor to make temporary appointments until 
the people fill the vacancies by election, as the legislature may direct. Legislatures have 
very generally empowered the governors to fill vacancies by appointment. 
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Tlie Senate a continuous body. We recall that members of the House 
are elected for only two years and that every seat must be filled by elec- 
tion in the even year. Senators are chosen for six years, and, since one 
third of them complete their term biennially, only one third of the seats 
in the Senate are filled in each Congressional election. The Senate is 
thus a continuous body; for two thirds of its members are always ‘*hold- 
overs.” The House of Representatives must be reorganized after each 
election; but the Senate has been in organized existence since 1789. Some 
autumnal political revolution might completely alter the complexion of 
the House; but nothing less than three such revolutions, occurring at two- 
year intervals, could do the like for the Senate. There is little doubt that 
the six-year term and the provision for continuity have been important 
factors in making the Senate a more stable and consistent body than the 
House. 

Qualifications of senators. The Constitution specifies that “no person 
shall be a senator who shall not have attained to the age of thirty years, 
and been nine years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that state for which he shall be chosen.” 
Persons holding any other office under the United States are ineligible for 
the Senate, as well as for the House. It is held, however, that members 
of commissions of investigation, delegates authorized to negotiate treaties, 
and persons acting in similar capacities are not officers of the United States 
within the meaning of the last-mentioned inhibition. Thus, Senators 
Joseph T. Robinson and David A. Reed served as delegates at the London 
Conference on the Limitation of Armaments, in 1930, without thereby 
losing their places in the Senate. Somewhat as the House, the Senate has 
at times been tempted, in the exercise of its power to judge of the quali- 
fications of its members, to impose qualifications in addition to those enu- 
merated in the Constitution. Considering the important place Senator 
Smoot later held in the upper chamber, it is interesting to recall that, when 
he was first elected to that body, there was a movement to refuse him a 
seat because of his position in the Mormon hierarchy. Wiser counsel 
prevailed, however, and Smoot was seated. 

Excessive ca?npaign expenditures may disqualify members-elect. Quite 
apart from the Corrupt Practices Act of 1925, which applies only to elec- 
tions,^® and for violations of which a candidate may be legally prosecuted, 
the Senate insists that candidates shall not spend “too much” money in 
the primaries. Occasionally, very lai"ge sums have been spent. In 1918 
Truman H. Newberry of Michigan spent at least $195,000 in the senatorial 
primary, although the Michigan law then in force authorized an expendi- 
ture of only $1,875. We noted above that Newberry’s conviction was set 
aside by the Supreme Court of the United States. But the Senate, when 

IS Art. I, sec. 3, cl. 3, 

IS See Ch, 9, sec, VII. 
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it finally seated Newberry in 1922, gave ominous warning of what other 
heavy spenders might expect. The resolution reads in part: ‘*That 
whether the amount expended in the primary was $195,000, as was fully 
reported or openly acknowledged, or whether there were some few thou- 
sand dollars in excess, the amount expended was in either case too large, 
much larger than ought to have been expended.’’ After the congressional 
election of 1922, in which a number of senators who had supported his 
claim to a seat were defeated, Newbeny resigned, probably anticipating 
expulsion. Amounts spent by or on behalf of Frank L. Smith of Il- 
linois and William S. Vare of Pennsylvania, particularly the latter, in the 
primaries of 1926, caused the cynic to say that the price of nominations 
to the Senate had skyrocketed since Newberry’s sad experience. Follow- 
ing their nomination, these men were duly elected to the Senate; but that 
body, on the grounds of the staggering sums expended and the sources 
from which the money came, refused to seat them. 

The Senate says, in effect, to candidates: '‘Waich the sources of your 
revenue and the amount you spend, or w’^e may not give you a place with 
us.” A sort of vigilance committee of the Senate anxiously scrutinizes 
the receipts and disbursements of candidates, and the whole body of 
senators closes the door on those w^ho are presumably the worst of- 
fenders. In voting for such exclusions, the Senate is exercising, rather 
freely, its power to “judge of the elections” of its members. It is rather 
hard on the candidates; for no one knows just wdiat sort of campaign 
finance the Senate will consider illegitimate. It seems that candidates are 
expected to follow a somewhat indefinite ‘‘rule of reason” and hope for 
the best. Lest a distorted picture of the expenditures of senatorial candi- 
dates in primaries be given, it should be emphasized that the large ex- 
penditures are the exceptions. 

The personnel of Congress. Having in this and the preceding section 
followed congressmen up to the point where they are ready to take their 
seats in the House or Senate, v;e need now to consider who they are, their 
background, whom they represent. There is a turn-over of individual 
congressmen from one session to another ranging from one-fifth to one- 
fourth, but the type of personnel, although it may change considerably 
over a long period of time or as a result of a national crisis, probably 
does not change much from one Congress to another. Professor Madge 
M. McKinney has made an interesting study of the personnel of the 
Seventy-seventh Congress (January 3, 1941 to January 3, 1943), and a brief 
summary of her findings is here made.^® Half of the members of the 
House were fifty years of age or over; half of the senators, fifty-seven or 
over. The personnel was certainly not youthful, although the members 

17 In the case of Smith, the evil was more in his official relation to his chief contributor, 
Samuel Insull, than in the amount actually expended in the pTima^)^ 

18 Am. Pol Sci. JRev., XXXVI, 67 (February, 1942). 
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cannot be characterized as “531 old, men — and women.’* Nearly all of 
them were born in this country, most of them in the districts and states 
they represent, and their sentiments and loyalties are deeply rooted in 
those areas. Practically all of them had some religious affiliation, with 
Catholics, Methodists, Presbyterians, Baptists, and Episcopalians domina- 
ting in the order named. Up to this point, notes Professor McKinney, 
they represented the American public in relatively fair proportions. 
They moved away, and very properly so, from this proportion in the 
matter of education, 88 per cent having attended college or professional 
schools, or both. On the score of political experience, the figures show 
that 156 had served in state legislatures, 109 as prosecuting attorneys, 50 
as judges, and scores in various other offices. In the Senate sat 28 former 
members of the House and i6 former -governors of states. The House 
claimed only two governors and one former senator. What were the 
former occupations of the members of this Congress? Insurance, publish- 
ing, real estate, lumbering and construction, merchandizing, selling, and 
manufacturing all had small representation. Forty-one members had 
been newspaper men, 59 farmers, and 87 teachers. Few of the “teachers,” 
however, had laid down their books to enter Congress. The great major- 
ity who indicated teaching as a former profession meant only that they 
had once taught (until they could find something better — probably get 
started in the practice of law). 

The great majority of congressmen (311 of the 531, or about 60 per 
cent, in the Seventy-seventh Congress) came from the legal profession. 
How is this explained? A number of explanations may be given. The 
lawyer’s business, like that of the preacher and the teacher, is a “talking 
business,” and, unlike that of most preachers and teachers, it brings him 
into frequent and fighting contact with public questions. More signifi- 
cant, the lawyer, even yet, often works for himself, and this makes it pos- 
sible for him to take time out to run for public office. Still more signi- 
ficant, he can continue to practice law while holding his seat in Congress, 
and a number of the lawyers in both House and Senate do just that. In 
fact, it has been observed that some lawyer-congressmen have had much 
more lucrative practices than they ever enjoyed before they were chosen 
to represent the people’s interest in Washington, D.C. Let it be recorded, 
however, that some of the ablest lawyer-congressmen have refused to have 
any client other than the people of the United States. The late Senator 
William E. Borah was the outstanding example of the latter type.^® There 
is another reason for the preponderance of lawyers in Congress. It is that 
the average ignorant person sees perfect logic in sending “lawyers to make 
the laws.” Without a doubt, lawyers are most helpful, perhaps indispen- 
sable, for certain aspects of legislation; but to entertain the belief that 

3 9 See C. O. Johnson, Borah of Idaho (1936), pp. 91-93 for that senator's views on the 
subject- 
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broad economic and social problems can best be decided by lawyers and 
lawyers alone is an absurdity. Legislation touches the interests of the 
entire nation, and its intelligent formulation requires the best minds of 
every profession, trade, and calling. 

If lawyers, business men, and farmers, who come from the conservative 
and privileged classes, hold practically all of the seats in Congress, who 
at the Capitol represents the teeming millions of sweating Americans? 
The answer is that they arc not represented except to the extent that they 
are served by the lawyers, the business men. and the farmers. It must 
be admitted that some, perhaps many, of these congressmen have faith- 
fully represented all classes and conditions of men, and it is also permis- 
sible to observe that the “toiling masses’" have had a great deal to do with 
choosing the entire personnel of Congress. Here we may’ have a good 
illustration of the absence of class consciousness in America: the fact that 
tens of millions, presumably in one class, are relatively content to have 
themselves represented by men and women selected from the millions 
of a supposedly different class. 

IV. COIStPENSATION AND PRIVILEGES OF CONGRESSMEN 

Compensation and allowances. The Constitution stipulates that sena- 
tors and representatives shall receive a compensation for their services, 
the amount to be fixed by law. Congressmen decide what they are worth, 
and pass a salary law accordingly. If they want an increase in salary, they 
have only to consult themselves. What is to prevent them from voting 
themselves “fat” salaries? The answer is fairly obvious — public opinion 
would not permit it. The “salary grab” of 1873 and its sequel of empty 
seats is still a familiar story in American history, and those who have never 
looked inside of a book know^ the story of the enactment and speedy re- 
peal, under public pressure, of the Annuity Act of 1942.^“ The First 
Congress fixed the compensation at six dollars for each day’s attendance, 
and in 1818 the amount was increased to eight dollars per day. The 
salary of 13,000 paid after 1855 increased to $5,000 1865, to $7,500 

in 1907 (temporarily to this amount in 1873), and to $10,000 in 1925.^® 
The Speaker of the House, the Vice President, and the President of the 
Senate pro tempore (when there is no Vice President) receives a salary of 
$15,000."^ Congressmen also receive an allowance of twenty cents per 

20 Alexander, op. cit, Chs. VIII-IX; Luce, op, ciL, Chs. XIII, XX-XXIU. XXV. 

21 At the end of the term Congress increased the salary from fe,otx> to $7,500 and 
made the increase retroacting for the term. 

22 This pension on annuity plan was part of a general annuity system. It was not 
pernicious, but it was ill-timed. 

2s Also, widows of deceased members are invariably voted a sum equal to one year’s 
salary of the deceased. 

24 Salaries of congressmen and of officers of Congress were temporarily (1933) t*cduced 
by 15 per cent for reasons of economy. 
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mile for travel to and from the sessions, and allowances for stationery and 
clerical help. Not infrequently a member appoints as his secretary one 
of his own family. In May, 1932, it was revealed that well over a hun- 
dred relatives of congressmen were so engaged. Some were actually 
working for their money; with others it was simply a “racket’' by which 
family income was increased.-® Some working appointees have learned 
valuable political lessons in this practical school of politics. Ruth Hanna 
McCormick, formerly Congresswoman from Illinois, and Senator Robert 
M. La Follette II both served apprenticeships under their fathers, who 
were members of the Senate. 

' The frank. The frank, that is, the privilege of the free use of the 
mails, is a very valuable possession of a congressman. Not only does he 
use it in an official capacity; but often he uses it for his own political 
purposes or in the interest of his party. Speeches delivered on the floor, 
as well as “unspoken speeches,” are printed and distributed by the ton 
among the voters.^® Obviously, this gives a congressman who is a candi- 
date to succeed himself a considerable, and rather unfair, advantage over 
other aspirants for the seat. 

Privilege from arrest. Senators and representatives are at all times sub- 
ject to arrest for treason and felony — that is for all indictable crimes. For 
such crimes they may be held and prosecuted as are other individuals. 
But, if they are attending the sessions of Congress, or are on their way to 
or from such sessions, they are not subject to arrest for minor offenses, nor 
may they be detained by court orders in civil cases. This privilege from 
arrest comes from English practice, with which all well-informed Amer- 
icans were familiar in 1787, and it is, of course, one of the means of main- 
taining the freedom and independence of lawmakers. 

Freedom of speech. It is essential that legislators be given the right 
to speak their minds freely and without fear of interference on the part 
of those outside the legislative halls. Members of the English Parliament 
won this privilege some centuries ago, and it was enjoyed by our colonial 
legislators. The Constitution extends this immunity to congressmen in 
the provision that “for any speech or debate in either House they shall 
not be questioned in any other place.” The privilege applies not only 
to “any speech or debate,” but it applies generally to things done in a 
session of a House by a member in relation to the business before it. In 
1913 an individual who assaulted a member of the House of Representa- 
tives was arrested, arraigned at the bar of the House, and, by direction 
of its members, censured by the Speaker, although the representative 

25 Time, May 30, 1932, p. 9. 

26 Indulgent congressmen often permit their colleagues to have printed in the Record 
addresses which are not delivered on the floor and which are prepared only for the 
voters* consumption. 

2T Art. I, sec. 6, cl, i. 
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had been assaulted for something he had said in a debate in a previous 
session of Congress.-® A congressman, in a debate on the floor, may 
make the most scurrilous attacks on private individuals and be perfectly 
secure against slander suits; or he may, even when his country is at war, 
deliver disloyal and “un-American” speeches without risk of prosecution, 
although such speeches would probably send a private citizen to prison.^® 
Clearly, this freedom of speech may be abused; but without it, congress- 
men, standing in fear of civil suits and criminal prosecutions, would be all 
too effectively gagged for the best interests of the public. There are, of 
course, practical limits to the privilege of free speech. The House to 
which a member belongs may discipline him for his excesses, or even expel 
him; or the electorate may retire him to private life, where he must as- 
sume legal responsibility for any further extravagant charges or scathing 
denunciation. It should be mentioned, also, that the privilege here under 
discussion does not protect a congressman in a political tvay. Thus, his 
utterances on the floor of his House may be fairly criticized by the press 
and by individuals, and they may be used against him in a campaign to 
show that he is unfit to represent the people. 

The disciplining of members. The authority of each House of Con- 
gress to “punish its members for disorderly conduct, and, with the con- 
currence of two thirds, expel a member,” may be discussed in connec- 
tion with the privileges of our national legislators, since the disciplinary 
power is invoked against those wdio abuse their privileges or who other- 
wise step beyond the bounds of propriety. In keeping with the wide free- 
dom guaranteed to our legislators by the Constitution, the two chambers 
have generally allowed their members great latitude. 

1. Calling a member to order. Occasionally a member is called to 
order by the presiding officer, as Senator William Saulsbury was in 1863 
when he referred to President Lincoln as “a w^eak and imbecile man.” 
Vice President Marshall, on May 14, 1920, reminded Senator Sheppard 
that he had violated Senate rules by his statement that in Prohibition 
matters New Jersey had placed herself “on the side of revolution and 
anarchy.” 

2, Censure. On rare occasions, congressmen have been censured by 
their colleagues. One of these rare occasions occurred on November 4, 
1929, when the Senate resolved, by a vote of 54 to 22, that the action 
of Senator Hiram Bingham of Connecticut in placing Mr. Charles L. 
Eyanson of the Connecticut Manufacturers’ Association on the Senate 
pay roll during the preparation of a tariff bill, “while not the result of 
corrupt motives, is contrary to good morals and senatorial ethics and 

28 Cong, Record, May 9, 1913, p. 1452, 63d Cong., ist Sess, 

29 Alexander, op, cit., p. 141. 

20 Constitution, Art. I, sec. 5, cl. 2. 

SI Quoted in Luce, op. cit,, pp. 512, 646, respectively. 
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tends to bring the Senate into dishonor and disrepute and such conduct 
is hereby condemned.” 

3. Expulsion. As for the extreme disciplinary measure of expulsion, 
it has been resorted to about twenty times, usually on the ground of 
notorious disloyalty to the country, but in a few cases for moral turpi- 
tude. A number were expelled on the former charge during the Civil 
War. It is hardly necessary to add that, in relation to expulsion as well 
as to other forms of punishment, partisan strife and personal animosi- 
ties are quite as likely to control the matter of discipline, or lack of it, 
as the actual guilt of the member disciplined. In the day when Congress 
and the country were much agitated over the slavery question. Senator 
Sumner delivered a long speech in which he insulted and ridiculed Sena- 
tor Butler of South Carolina. A few days later, Representative Preston 
Brooks, a kinsman of Butler, entered the Senate Chamber and beat Sum- 
ner, who was sitting at his desk, into insensibility with a heavy cane. 
One representative even defended '‘the liberty of the cudgel”; another 
stated that Brooks “merited the highest commendation,” and that Sumner 
“did not get a lick more than he deserved.” Although the majority in 
the House roundly denounced Brooks’s conduct, the resolution for his 
expulsion failed to receive the necessary two-thirds vote. Had the 
cowardly and hot-headed Brooks used his “knock-down arguments” on 
any senator other than the extreme, vain, and unpopular Sumner, there 
is little doubt that the resolution would have been carried. 

Compelling the attendance of absent members. Somewhat related to 
the disciplinary powder is the authority of each House to compel absentees 
to attend its sessions. A majority of each body “shall constitute a 
quorum to do business; but a smaller number may adjourn from day 
to day, and may be authorized to compel the attendance of absent mem- 
bers,” says the Constitution.®® In pursuance of this authority the House 
of Representatives empowers as few as fifteen members present, in the 
absence of a quorum, to send for and arrest absent members, wherever 
they may be found, and to secure and retain their attendance.®® Such 
absentees, when presented at the bar of the House by the sergeant-at-arms 
or one of his assistants, are discharged from arrest. But suppose a mem- 
ber brought in under arrest, or any other member, for the purpose of pre- 
venting a quorum and thereby rendering the House helpless to do busi- 
ness, refuses to answer to his name when called. This peculiarly annoy- 
ing form of obstruction was not infrequently employed up to 1890, at 

32 New York Times, November 5, 1929. 

33 Quoted in Alexander, op. cit., pp. 140-141. 

34 **A quorum convSists of a majority of those members chosen, sworn, and living, whose 
membership has not been terminated by resignation or by the action of the House,” 
Speaker Cannon, quoted in Alexander, op. cit., p. 156. 

35 Art- 1 , sec. 5, cl. i. 

30 Rule XV, sec. 2. 
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which time Speaker Reed ruled that members physically present should 
be noted legally present “I deny your right, Mr. Speaker, to count me 
as present," said a member who became angry and vocal under this ruling. 
“The Chair is making a statement of fact that the gentleman from Ken- 
tucky is here," replied Reed. “Does he deny it?" This demonstrated 
the strength of Speaker Reed’s position, a position which shortly there- 
after was incorporated into the rules of the House. Without the author- 
ity to count as present members sitting in a sort of conspiracy of silence, 
the constitutional power of a legislative body to compel absent members 
to attend would be hollow indeed. The Senate also has a rule under 
which it compels the attendance of absent members. In November, 1942, 
the Senate ordered the arrest of eight of its members who were obstructing 
the business of the Senate by absenting themselves from the Chamber. 
Senatorial dignity seems to have been considerably ruffled by their pro- 
cedure, several of the arrested senators being outraged. 

V. THE SESSIONS OF CONGRESS 

Regular sessions. The original clause of the Constitution relative to 
sessions specified that “Congress shall assemble at least once in every year 
. . . on the first Monday in December, unless they shall by law appoint 
a different day." Congi'ess never exercised its authority to appoint a 
“different day"; so that it always assembled for its regular sessions on the 
day mentioned in the Constitution. As we noted on preceding pages in 
this chapter, the first regular session of a Congress began in December of 
the odd year, thirteen months after it was elected. This was called the 
long session, since it continued through the winter, spring, and some- 
times well into the summer. The next December the second regular ses- 
sion began, and since it had to conclude its business before noon on the 
fourth of the following March, when the terms of the congressmen ex- 
pired, it was commonly referred to as the short session. In view of the 
fact that the members of the succeeding Congress were chosen a month 
before the old Congress met for its short session, this session was fre- 
quently dubbed the “lame duck" session. The Twentieth Amendment 
fixes January 3 as the date for beginning the terms of congressmen and 
the sessions of Congress.^*^ By this arrangement the short session is abol- 
ished. 

Special sessions. In our discussion of the legislative powers of the 
President we learned that the Constitution gives him the authority to 
convene both Houses of Congress, or either of them, on extraordinary 

37 Quoted in Alexander, op. cit., p. 168. 

88 Art. I, sec. 4, cl. 2. 

89 Congress has already exercised its authority under this amendment to "appoint a 
different day" for the assembly, but only for the purpose of moving the date a little 
further from New Year’s Day. 
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occasions.'^® About twenty special sessions of Congress have been called, 
a number of them at the time new Presidents took office. We should add 
that special sessions at the beginning of administrations have so frequently 
brought Chief Executives bad luck that they are now ‘looked on with an 
almost superstitious aversion.*' Some forty times the President has con- 
voked the Senate alone for the purpose of securing action on appointments 
and treaties. On such occasions the members of the House are left at 
home, since their chamber has no legal authority in such matters. 

Numbering of Congresses and their sessions. The two-year terms of 
Congress are numbered consecutively, the Congress which started with 
Washington in 1789 being designated, of course, as the First, and that 
which came in with President Roosevelt in 1933 as the Seventy-third, 
The sessions of each Congress, whether regular or special sessions, are 
also numbered consecutively. Thus, we refer to the Sixty-ninth Con- 
gress, Second Session; to the Seventy-first Congress, Third Session. 

Adjournment of Congress. “Neither House, during the session of Con- 
gress, shall, without the consent of the other, adjourn for more than three 
days, nor to any other place than that in which the two Houses shall be 
sitting.” These limitations, relating pnly to separate adjournment of 
the two chambers, have no reference to the adjournment of the whole 
Congress. The date for closing a session is fixed by agreement between 
the House and the Senate. If the two Houses cannot agree upon a date, 
then the President may fix the time,^® a function which the President 
has never been called upon to discharge. In practice, therefore, the only 
power the President has over the sessions of Congress is in calling a special 
session. When in such sessions, the two Houses fix the date for adjourn- 
ment just as if they were in regular session. 

VI. ORGANIZATION OF THE HOUSE OF REPRESENTATIVES 

A. Officers 

The Speaker of the House. The first concern of a new House of Rep- 
resentatives, after the clerk of the preceding House has called the roll, is 
the election of the Speaker. It is singular that this, the most important 
officer of the House, who does practically no speaking except in the dis- 
charge of his duties as presiding officer, should be called “Mr. Speaker.” 
The explanation of the title we find in the early practice of the English 
House of Commons, when its members, having no authority to make laws, 

40 Art. II, sec. 3. 

41 Luce, op. cit., p. 137. 

42 Constitution, Art. I, sec. 5, cl. 4. 

43 Constitution, Art. II, sec. 3. 

44 Alexander, op. cit., Chs. II-VII; R. Luce, Legislative Procedure (1922), Chs. I~V, XIX- 
XXII; F. M. Riddick, Congressional Procedure (1941), Chs. II-VII; Rules of the House of 
Representatives. 
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sent one of their number to “speak'' for them to the King, to ask His 
Majesty for redress of giievances, new laws, or amendments to old laws. 
This function of the Speaker ceased to be of any importance after the 
Commons became a lawmaking body, but the title has remained in Great 
Britain and in those countries and dominions which have adopted her 
political institutions. Our Speaker is invariably a member of the House 
and one of the senior representatives of his party. The member thus 
honored is chosen in the House caucus of the majority party, and his elec- 
tion follows automatically in the House. The caucus of the minority 
party also names a candidate for the office, and its members go through 
the form of voting for him when the Speaker is elected. When the result is 
announced, the defeated candidate gallantly escorts the victor to the 
Speaker’s chair, and with some gracious wwd presents him to the House. 
The “Father of the House,” that is, the member who has had the longest 
continuous service as a representative, administers the oath and the 
Speaker-elect becomes “Mr. Speaker.” 

The American Speaker a partisan officer. In spite of the fact that 
the speakership in the lower houses of our state legislatures and in our 
national House of Representatives was adopted by the Americans from 
the practice of the English House of Commons, the institution on this 
side is quite different from what it is in Great Britain. The Speaker 
of the House of Commons, at his first election, is chosen by the majority 
party; but, once elected, he immediately divests himself of all partisan- 
ship and presides over the House with the impartiality of a judge, rather 
than as a party man who has found a high place from which he can serve 
his political organization. No better conception of the political detach- 
ment of the English Speaker can be gained than by reflection upon the fact 
that he is re-elected from time to time, for as long a period as he is will- 
ing and able to serve, regardless of what party happens to be in power. 
The American Speaker is elected by the majority party, frankly uses his 
office to further the interests of his party,- particularly its legislative pro- 
gram, and as soon as his party loses its majority, a Speaker is chosen from 
the other party. The late Speaker Longworth thus stated his own and 
the American conception of the Speaker's office: “I believe it to be the duty 
of the Speaker, standing squarely on the platform of his party, to assist 
in so far as he properly can the enactment of legislation in accordance with 
the declared principles and policies of his party and by the same token to 
resist the enactment of legislation in violation thereof.” The differ- 
ence between the American and British conceptions of the speakership 
is not to be explained by the doubly false statement that the Americans 
are unconscionable partisans and that the Englishmen in the Commons 
all work together for the good of their country. The explanation is 

415 Alexander, op, cit., pp. 30-36. 

46 Quoted in Riddick, op, cit,, p. 49, from Cong. Record, 69th Cong., ist Sess., p. 382. 
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rather in the fact that in the English system of government practically 
all of the party leaders sit in the House of Commons/^ thus making it pos- 
sible for a party to detach a Speaker; while our system does not permit 
executive officers, a number of whom are invariably important party 
leaders, to sit in Congress, thus making it highly desirable that the Speaker 
be left free to use his office in the interest of his party’s legislative projects. 

The speaker’s duties and powers. The Rules of the House require 
the Speaker to take the chair at the hour the House meets (usually at 
12 m.), “immediately call the members to order, and on the appearance 
of a quorum, cause the Journal of the proceedings of the last day’s sit- 
ting to be read, having previously examined and approved the same.” 
It is his duty to preserve order and decorum on the floor of the House, 
and, in case of any disturbance in the galleries or in the lobby, he may 
cause the same to be cleared. He must sign all acts, addresses, joint reso- 
lutions, writs, warrants, and subpoenas which may be ordered by the 
House. He puts all questions, and announces the decisions of the House. 
He may vote in ordinary legislative proceedings if he so desires; but the 
rules provide that he shall not be required to vote except when his vote 
would be decisive, or when the voting is by ballot. Formerly, he had 
wide powers in the appointment of committees; but at present he appoints 
only the select and conference committees. The Speaker may name any 
member to serve in his stead for three days, and, in case of illness, he may, 
with the approval of the House, name some one to perform the duties of 
the chair for not longer than ten days. The House elects a speaker pro 
tempore if the Speaker is absent and has failed to appoint a member to 
serve in his place. In forming a Committee of the Whole House, the 
Speaker is required to leave the chair after appointing a chairman to pre- 
side."^® 

Before igxi — '*Tzarism'\ For well over a century the Speaker had the 
authority to appoint committees of the House, a power which made him 
the master of the group over which he presided. John Quincy Adams, in 
righteous indignation, denounced the iniquity of the system; and in 1849, 
Joshua Giddings stated, quite correctly, that the Speaker’s right to appoint 
committees gave him more influence in the government than was exercised 
by anyone else except the President.^® From time to time the fight against 
this particular power of the Speaker was renewed, until, in 1910-191 1, the 
authority to appoint committees, except select and conference commit- 
tees, was taken from him. In spite of this great loss of power, the Speaker 
was by no means reduced to insignificance. Among the important powers 
he still enjoys, we may mention his power to decide questions of order 
and to recognize (or not recognize) members. 

^7 A few are in the House of Lords. 

48 Rules I; X, sec. 2; XXIII, sec. 1, 

49 Alexander, Ch. V, 
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Deciding questions of order. The Rules of ihe House require the 
Speaker to decide all questions of order, subject to an appeal by any 
member. Under this provision, the Speaker, generally following the prec- 
edents of the House, makes many decisions on points of parliamentary 
law in the course of a session. Sometimes he gives his reasons for his de- 
cisions; at other times he does not. A Speaker who measures up to the 
requirements of his office has various methods of taking the sting from 
his decisions. Feelings may be smoothed by an urbane compliment, a 
flash of wit, or similar tactics. Thus, Speaker Longworth, in “replying’’ 
to a parliamentary question asked by a Democrat for the purpose of em- 
barrassing him, said amid laughter: “I think your question is more Demo- 
cratic than parliamentary.” As noted above, a member may appeal from 
the Speaker’s ruling, but it is seldom done. Those members who are of 
the Speaker’s party have every reason to avoid vexing him, while those 
who belong to the opposition are in the minority and have little hope that 
a vote of the House would sustain an appeal against a decision of the 
Speaker. 

The power of recognition. Another important power of the Speaker 
is his right to recognize members seeking the floor. In practice, there 
is no appeal from the Speaker’s decision as to who shall have the floor. 
This does not mean, however, that the Speaker may be absolutely arbi- 
trary in the exercise of this power. He must follow the practices of the 
House. For instance, when the order of business brings a particular 
bill before the House, the Speaker must first recognize the member who 
represents the committee which is reporting the measure. Still, the 
Speaker has wide discretion. Frequently, since about 1890, the Speaker 
has asked a very irritating question of those who have not previously 
arranged with him for recognition: “For what purpose does the gentle- 
man rise?” If the gentleman is seeking recognition in order to propose 
a motion on a matter which, in the Speaker’s opinion, is not properly 
before the House, he is not given the floor. When, some forty years 
ago, William Sulzer stated that he rose to introduce a resolution extend- 
ing sympathy to the Boers, Speaker Henderson went so far as to say that 
“the Chair must recognize members upon matters which the Chair thinks 
should be considered.” On a similar occasion, Speaker Reed showed 
more tact in dealing with a member from Tennessee. The Speaker looked 
sharply at the Republican floor leader, who, quickly interpreting the look, 
moved to adjourn. The motion being carried, the Tennesseean was left 
high and dry.^^ 

The refusal to entertain dilatory motions, A minority group cannot, 
of course, enact laws; but on many occasions such groups, skilled in the 
intricacies of parliamentary practice, have prevented majorities from leg- 

so Riddick, op, cit., pp. 56-57. 
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islating. Under the leadership of Speaker Reed, the long-suffering House, 
in 1890, adopted the rule that ‘'no dilatory motion shall be entertained 
by the Speaker.*' xhis rule has been made applicable to motions to 
adjourn and to lay on the table, among others. The Speaker does not 
exercise his authority until it becomes apparent to the House that the 
motion is dilatory, and he very seldom invokes the rule then unless a 
member raises a point of order. Obviously, the Speaker will not enter- 
tain debate or appeal on his decision as to the dilatoriness of a motion; 
for that would defeat the whole purpose of the rule. Since one fifth of 
the members present have the constitutional right to demand the yeas and 
nays on any question, such a motion may not be overruled as dilatory 
although it may be clearly of that character.®^ 

Importance of the Speaker. Despite the strong political position of 
Speakers, they have found the two miles of Pennsylvania Avenue which 
connects the Capitol with the Executive Mansion all but impassable. 
Only one Speaker, James K. Polk, a “dark horse” at that, has ever been 
able to travel it. Clay was three times a candidate for President; Blaine 
just missed being elected; but no other Speaker has managed to get the 
nomination. The explanations commonly given for passing over Speak- 
ers in making presidential nominations are that their view^s on national 
affairs are too well known; that they have offended too many men whose 
support they must have in securing a nomination; and that partisan poli- 
tics, which always clings to the Speaker’s chair, and the odor of “pork,” 
which often does, do not commend the Speaker to the American people. 
It must be said also that many of the Speakers have been mediocre men 
who were elevated to the office by the rule of seniority; and, finally, that 
the road to the White House is paved with administrative, not legislative, 
experience. 

The clerk. In addition to the Speaker, the House chooses a clerk, a 
sergeant-at-arms, a doorkeeper, a postmaster, and a chaplain.®^ We noted 
above that the Speaker is chosen separately and is always a member of the 
House. The other officers are chosen in a group by resolution and are 
never members. Of these officers, the clerk is the most important. His 
duties are: to pi^eside at the commencement of the first session of each 
Congress, pending the election of a Speaker; to furnish each member, at 
the commencement of every regular session of Congress, a list of the re- 
ports which it is the duty of any officer or department to make to Congress; 
to print the Journal of the House, and to distribute the Journal and all 
documents printed by order of either House to members and delegates; to 
attest and affix the seal of the House to such warrants and documents as 

52 Rule XVI, sec. 10. 

fis House Rules and Manual, sec. 785. 

54 The employees of the House, working under the direction of the Speaker, clerk, and 
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subpoenas; to certify to the passage of all bills and joint resolutions; to 
make or approve all contracts for material and labor for the House; to 
keep and pay the stationery accounts of members and delegates; to pay 
the salaries of officers and employees of the House; and to perform other 
administrative duties of a character similar to those here enumerated.^"’ 
In the discharge of all these duties the clerk is assisted by about a dozen 
subordinates appointed by himself. 

The sergeant-at-arms and other officers. The sergeant-at-arms main- 
tains order under the direction of the Speaker or chairman; executes the 
commands of the House in serving subpoenas on witnesses, compelling the 
attendance of absent members, and so on; pays the salary and mileage of 
members and delegates as provided by law; and controls the Capitol po- 
lice. Like the clerk, he appoints the necessary assistants. The door- 
keeper enforces the rules of the House relating to the privileges of the 
hall; assists the sergeant-at-arms in enforcing decorum on the floor; dears 
the floor of unauthorized persons; introduces to the House the bearers of 
messages; acts as custodian of such property of the House as furniture and 
books; directs the work of some half a hundred messengers and other em- 
ployees; and supervises the janitor service. A postmaster superintends 
the post office kept in the Capitol and House office building for the con- 
venience of members. A chaplain opens each day’s sitting of the House 
with prayer.®® 

Certain employees, appointed by the officers or key members of the 
House, should be mentioned. The legislative counsel, composed of law- 
yers and clerks, assists officers and committees with the drafting of bills 
and similar technical matters. A parliamentarian, an expert on legisla- 
tive procedure, sits at the Speaker’s right and advises him on the varied 
and complicated rules of the House. The parliamentarian also assists in 
drafting rules of procedure, and advises committees and members on 
methods of procedure. 

B. Party Leaders in the House 

Floor leaders. The Speaker, already discussed, is commonly the most 
influential leader of the majority party. Next in importance to the 
Speaker, perhaps rivaling him in influence, is the majority floor leader, 
chosen by the party caucus. The minority in like manner chooses its 
floor leader. Neither floor leader is an officer of the House; but, barring 
exceptional cases, the leader of the party in power becomes Speaker when 
that office becomes vacant, and the minority leader is elevated to the speak- 
ership when his party obtains a majority. The floor leader may or may 

55 Rule in. Some of the duties of the clerk and other officers of the House are imposed 
by law as distinguished from those required by the Rules. 

Rules IV- VII. 
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not be the ablest man of his party's delegation in the House; but he must 
be a man of firm will, sound judgment, and good temper. Above all, he 
must have a capacity for appreciating and using the serviceable qualities 
of his colleagues. A good floor leader has the gift of clear and forceful 
expression, the ability to spot weak points in the arguments of opponents, 
and the power to safeguard the interests of his party. The majority floor 
leader aids the Speaker in disentangling parliamentary snarls, in pushing 
the business before the House, and in checkmating any interference with 
the majority party's legislative program.®' The majority leader has a 
great deal of influence from his position as chairman of the powerful steer- 
ing committee, which selects for consideration a small percentage of the 
thousands of bills introduced at every session. Under normal conditions, 
a floor leader properly qualified for the position will have considerable 
success in holding his party group together; but under unusual circum- 
stances, he may fail. Thus, Underwood, the Democratic floor leader in 
the first years of the Wilson administration, on several occasions found his 
colleagues following the determined lead of the President- rather than his 
own. In the case of the repeal of the clause exempting American coast- 
wise trading vessels from the payment of tolls in the Panama Canal, the 
President won, not only in the face of the opposition of the floor leader, 
but in contravention to the provisions of the Democratic platform. On 
February 15, 1931, we witnessed the interesting spectacle of the House, led 
by Republican Speaker Longworth, voting by an overwhelming majority 
for increased loans to veterans on their bonus certificates despite the pro- 
tests of President Hoover and the efforts of the Republican floor leader, 
Tilson, to prevent the passage of the measure. Off the floor of the House, 
the opposing floor leaders are frequently in conference on the legislative 
program. The minority must know the plans of the majority and the 
majority needs the co-operation of the minority. 

Other leaders. Hardly less influential in the House than the floor 
leaders are the chairmen of the important committees. By long service 
in the House and on committees devoted to certain phases of its work, 
they have acquired something approaching mastery of the intricacies of 
legislative procedure as well as of the functions of the committees of which 
they are chairmen. A very important committee is that on Ways and 
Means, and its chairmanship ordinarily goes to one of the ablest men of 
the majority party. The chairman of the Appropriations Committee, 
frequently called the '‘Budget Committee,” should be ranked in impor- 
tance with the chairman of the Ways and Means. The heads of a dozen 
or more other important committees have considerable voice in the House. 
Occasionally, members who are too young in the service to be chairmen 
of committees but who nevertheless have marked ability may take some 
leading part in the proceedings. The minority party has no great part 

67 Alexander, op. cit, p. 109; Riddick, op. cit, pp. 64 ff. 
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in leading the House; but its outstanding members, in addition to the floor 
leader, often assist the majority leadership in matters not involving party 
policies. It is the right, indeed the duty, of the minority to scrutinize the 
proposals of the majority and to indicate favoritism, flaws, and inade- 
quacies therein. 

The whips. Each party has a member who carries a ‘‘whip"’ and who is 
so designated. The whip is appointed by his floor leader, and the whip 
in turn names a number of assistant whips. They serve the party organi- 
zation, giving particular attention to orders and suggestions from the floor 
leader. The whips are supposed to know where all the party members 
are at any time, and, in the course of an hour, by a division of labor among 
them, they are usually able to get an opinion of the party membership on 
a legislative proposal, give them information, bring them to the House 
for a vote, or represent to them other plans and purposes of the leaders. 

C. The Committees 

Their importance. It is perfectly obvious that the House as a whole 
cannot find time to consider the 10,000 or 20,000 bills which are introduced 
in the course of two years. This work is done for the most part by com- 
mittees, and the House simply acts upon the committee reports. In other 
words, the House places its official stamp upon what is unofficially agreed 
upon in the committees or uses the committee recommendations as bases 
for its action. 

Types of committees. When we speak of the committees of either 
House of Congress, we ordinarily have in mind the regular standing com- 
mittees which are reconstituted at the beginning of each Congress. Since 
they are the most important, we reserve them for the moment and refer 
briefly to the special committees. 

""i. Select committees. From time to time, the House directs the 
Speaker to appoint select committees — committees created temporarily for 
the purpose of considering some question which cannot be appropriately 
or expeditiously handled by a standing committee. The committees of 
investigation with which the country has grown familiar, especially dur- 
ing the past decade, are of this type. Some of these committees are joint 
gommittees of the House and the Senate. 

2. Conference committees. A conference committee is appointed by 
the Speaker to confer with a similar committee from the Senate whenever 
the two Houses fail to agree upon a measure. The purpose of the con- 
ference is to effect a compromise agi'eeable to both branches of the Com 
gress. Like the Simon-pure select committee, the conference committee is. 
discharged when it makes its report. 

3. The joint standing committees. The joint standing committees 
are to be distinguished from the conference committees., The former are 
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regular committees provided for by concurrent resolutions of the two 
Houses and chosen in the same manner as the regular standing commit- 
tees. Joint committees deal with matters, chiefly of a routine character, 
in which both Houses are interested. Such committees are those on en- 
rolled bills, the library, and printing. 

4. The standing committees. As noted above, the standing commit- 
tees are the committees which are entitled to the most attention. A few 
years ago there were more than sixty of these committees, but of late the 
number has been reduced to about forty-five. Of these, only about a 
fourth are of great importance. In the list of powerful committees we 
include those on Ways and Means, Appropriations, Banking and Cur- 
rency, Interstate and Foreign Commerce, Agriculture, Military Affairs, 
Naval Affairs, Post Office and Post Roads, and Rules. The large number 
of relatively unimportant committees is continued because it is difficult to 
abolish a standing committee once it is created; which in turn is largely 
explained by the fact that the more committees there are, the more coveted 
chairmanships there are to distribute. The number of members who 
serve on a committee varies from about forty on the Committee on Ap- 
propriations to the three who are deemed sufficient to constitute a Com- 
mittee on Memorials. The average membership of a committee is around 
twenty-one, a number which insures the representative character of a com- 
mittee and which makes possible its division into subcommittees for the 
study of special projects. The chairman and the majority of the members 
of each committee belong to the party in power. Some eight or ten of 
the committees are so important that they are designated as “exclusive'' 
committees in the sense that membership upon any one of them precludes 
assignment to any other committee. 

We have already stated that prior to 1911 the members of standing com- 
mittees were appointed by the Speaker. In that year, the rule for their 
election by the House was adopted. As a matter of fact, each party 
designates its members who are to serve on committees. The Democratic 
caucus chooses the party’s representation on the Ways and Means Com- 
mittee and gives this group the authority, subject to the approval of the 
caucus, to select the Democratic members of all the other committees. 
The Republican caucus chooses a committee on committees, which in turn 
designates for ratification by the Republican membership the party’s rep- 
resentatives on the committees of the House. With the committees thus 
chosen, the House then goes through the rather empty form of electing 
them. 

Almost invariably, the senior member of the majority party’s representa- 
tion on any committee will be its chairman. When new men are elected 
to the House, they are assigned to the lowest places on committees; and 
upon their re-election, they are usually reassigned to the same committees 
but to higher places, making room at the bottom for the latest group of 
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new members. This process goes on in Congress after Congress, and a 
member’s rank is gradually raised until he becomes the senior among his 
party colleagues on a committee, when he usually receives the chairman- 
ship, if his party is in power. This is the well-known seniority rule. It 
is obvious that the rule does not necessarily mean that ability, or industry, 
or any other highly desirable quality, except that of experience in the 
House, will be found in a committee chairman. The rule does, however, 
have the merit of being easy to administer, and it is true that the seniors 
are usually among the best-qualified men for chairmanships. To abolish 
the rule would probably precipitate unseemly scrambles and intrigues for 
chairmanships, which would be much worse than the occasional unfortu- 
nate situations to which the present system gives rise. Few chairmen 
serve for a long period of time; for a change of parties in control of 
the House automatically puts them out of their high place, and there 
is also the ever-present possibility that a constituency may fail to re- 
elect a representative even though he is chairman of an important com- 
mittee. 

The Committee on Rules. The work of each committee commonly 
relates to a particular subject or type of subject; but the Rules Committee 
covers the whole matter of procedure in the House and has such far- 
reaching powers that we must give it special attention. Originally a small 
and comparatively unimportant select committee, the function of which 
was to report on rules at the beginning of each Congress, it became a stand- 
ing committee in 1880; and later, wdth the Speaker as its chairman, it 
dominated the House. In 1910 the Speaker lost his place on it, but the 
Committee did not lost its power to control the House. At present there 
are twelve men on this Committee, four or five of them belonging to the 
minority party, and practically all of the dozen being seasoned veterans in 
legislative procedure. 

The rules. Every legislative body which has been in existence for any 
length of time develops a somewhat elaborate set of rules of procedure. 
The lawmakers, of all men, should follow an orderly process. The House 
of Representatives started with a few rules (based largely upon English 
and colonial rules,) framed by James Madison and several other dis- 
tinguished parliamentarians. A few years later. Vice President Jefferson 
prepared his Manual for the Senate, and this Manual came to be used also 
in the House in all cases in which it was not inconsistent with the House 
rules.®® Rules have been added more or less haphazardly from time to 
time, and more important still, almost innumerable precedents have been 
established by decisions of the Speaker, until the whole body of rules and 
precedents partakes of the prolixity of a legal code.®^ Few, if any, mera- 

58 Rule XLIIL 

5® See A. C. Hinds, Precedents of the House Representative;!^ Vols, I-IV (1907), and 
Clarence Cannon, same title, Vols. IV^-VIIl. These ‘^precedents'’ ^ofer about 10,000 pages. 
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bers understand them fully, and there are always a number of members 
who denounce them as arbitrary and seek to have them changed. 

Hozv the committee blocks changes m the rides. Now the time to pro- 
pose changes in the rules is when a new House is being organized; for any 
proposals which are made after the organization is completed are referred 
automatically to the Committee on Rules, and there is practically no 
chance that the skillful and somewhat hard-hearted parliamentarians who 
dominate this Committee will report any new rules which will impair 
their power to control the business of the House. We note, then, that the 
Rules Committee has a decided voice in determining what the rules of 
the House shall be, especially in respect to any changes which may be of- 
fered after the House is organized. 

The special orders of the Rules Committee. Much more important 
than the power just mentioned is the significant part the Committee plays 
in directing the business of the House. It is right here that it is an in- 
dispensable ally of the majority floor leader and his right-hand assistants, 
the members of the steering committee (presently to be discussed.) The 
Committee on Rules, through its special orders, if approved by a majority 
of the House, may give precedence to particular measures; limit the time 
for debate on them; and specify the number and nature of amendments. 
Thus, if those who are supposed to control the House are temporarily out- 
generaled in a matter of procedure, they can rely upon the Rules Com- 
mittee to come to their rescue with a special rule of some sort which will 
be adequate tp the exigency. When a special order of the Rules Com- 
mittee has been adopted, all moves for delaying the passage of a bill are 
blocked, and however tragic the gestures and noisy the lamentations may 
be against the bill in the brief period allowed for debate upon it, such 
stage play does not prevent the measure from having a speedy passage. 

When the Independent Offices bill was under consideration in Janu- 
ary, 1934, a rule was submitted which prohibited any amendment from the 
floor which would affect the economy sections of this appropriation bill or 
any other appropriation bill to come before that session of Congress. Re- 
publican minority leader Bertrand Snell turned white. ‘‘Just say to us 
that the Appropriations Committee and the President are going to do ev- 
erything,’' he angrily cried in typical minority leader fashion. “Abolish 
your regular committees," he shouted. Turning to the Democrats, he ex- 
horted: “Vote down this gag rule!" A number of disgruntled Democrats 
took his advice, but the rule was adopted by a narrow margin — 197 to 192. 
The President called the steering committee to the White House. They 
returned to the House of Representatives and did what was expected of 
them; they corralled forty-one maverick Democrats and smashed an oppo- 
sition move to defeat the Independent Offices bill by a vote of 240 to 14 1.®® 

The steering committee. We have just intimated that this committee 

«o Time , Jan. as, 1934. 



Congress: Its Structure and Organization 329 

has very important powers in connection with the business of the House. 
This is not officially a committee of the House. It is a committee of the 
majority party. In 1942 the Democratic steering committee was com- 
posed of four ex-officio members — the Speaker, the majority leader, the 
chairman of the majority caucus, and the chairman of the Rules Com- 
mittee — and fifteen others chosen by the Democratic representatives from 
fifteen geographical divisions of the country. This uniparty and unoffi- 
cial committee is charged with the duty of determining Democratic policy 
in the House and, in co-operation with the Rules Committee, with the 
responsibility of carrying such policies through the House.®^ It is thus 
even more powerful than the Rules Committee, for the latter will not re- 
port special rules unless they are demanded by the steering committee. 

D. The Caucus 

Mention has been made from time to time of the caucus, an institution 
unknown to the Constitution. Perhaps the student has decided that it is 
the power which really directs the House of Representatives. It does, to 
a considerable extent, although to a lesser degree now than formerly. 
Each party has its caucus, but the caucus of the majority party determines 
to some extent the organization and the work of the House of Representa- 
tives. All the members of the House who are “reasonably regular’' party 
men belong to their party’s caucus. 

The work of the caucus. The caucus meets when it is called by the 
chairman upon his own motion, or when he is requested to call it by a 
group of its members or the party leader. Its most important meeting 
precedes the organization of a new House of Representatives. Among its 
important functions we may note the following: it nominates the party’s 
candidates for the House offices, which is tantamount to election in the 
case of the majority caucus; it selects the party floor leader; it provides for 
a steering committee if the party is in power; it approves assignments to 
the standing committees; it passes upon the work of party members and 
in some cases supervises and controls the work of its members who are on 
these committees; it may give preliminary and sometimes detailed consid- 
eration to important measures before the House or which are to be pre- 
sented to the House; and, in general, it shapes the legislative policy of the 
party. All these things are done behind the scenes. The proceedings are 
according to party rules; they are not covered by the Rules of the House, 
much less by the Constitution and laws of the United States. The caucus 
is a part of our extra-constitutional government. Formerly it was an^ es- 
sential feature of the party system, but during the past decade administra- 
tive influence has reduced the importance of the Democratic caucus. 

The power of the caucus. Members of the party delegation in the 
See the statement of a member of this committee in Riddick, op. cit., p. 348. 
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House are expected to vote on important party questions before that body 
in conformity with the decisions of the party caucus. Thus, by the rules 
of the Democratic caucus, members are obligated to support for offices in 
the House the candidates who have received a majority vote in the caucus; 
and “in deciding upon action in the House involving party policy or prin- 
ciple, a two-thirds vote of those present and voting at a caucus meeting 
shall bind all members of the caucus; Provided, The said two-thirds vote 
is a majority of the full Democratic membership of the House: And pro- 
vided further, That no member shall be bound upon questions involv- 
ing a construction of the Constitution of the United States or upon which 
he made contrary pledges to his constituents prior to his election or re- 
ceived contrary instructions by resolution or platform from his nominat- 
ing authority.” The caucuses do not attempt to bind members on non- 
essential matters; and “entire individual independence” is allowed; to 
quote again from Democratic rules, “in all things not involving fidelity to 
party principles.” This provision gives the members a wide area of free- 
dom, since perhaps go per cent of the measures in Congress are nonparti- 
san in character. The Republican caucus makes less attempt to bind its 
members than does the Democratic caucus, and, to indicate its liberality, 
the G.O.P. in recent years has commonly used the term “conference” to 
designate the private meetings of its adherents in the House. But, 
whether the gatherings are styled conferences or caucuses, no party allows 
such freedom to its members that they may vote with impunity contrary 
to the group decisions on the important matter of party candidates for the 
House offices. 

How the caucus enforces its decisions. The ordinary member of the 
House cannot afford to act contrary to the decisions of his party caucus. 
If the caucus votes loo to 50 for the support of a party principle or meas- 
ure in the House, the minority must yield to the judgment of the majority, 
at least to the extent of voting for the project on the floor of the House. 
There are usually some members who will not be bound by the caucus; 
but they are discriminated against in the committee assignments, their pet 
measures are ignored, their constituents will be encouraged to choose other 
representatives, their social life is likely to be restricted, and their oppor- 
tunity to rise in the House is just about nil. The treatment of “insur- 
gents” by the party regulars is not conducive to insurgency. The average 
member feels that his only hope of accomplishing anything for his con- 
stituency or securing his own advancement is in “going along” with the 
majority of his party. We talk a great deal about majority rule, yet it is 
perfectly clear that the majority of the majority caucus (frequently a mi- 
nority of the whole number of representatives) rules in the House when 
party principles and policies are at stake. But, in order to make sure that 
Mathews and Berdahl, op. ciu, pp. 433-434. 
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we do not overemphasize the power of the caucuses, we repeat that many 
measures are nonpartisan in character and that in respect to them the 
caucuses allow, as previously indicated, “entire individual independence/' 
It should be further stated that in these days, the caucus seldom tries to 
bind its members on any legislation, even on so-called partisan measures. 
But it still asserts itself with vigor on the choice of officers and on other 
matters relating to House organization. 

Conclusion as to leadership in the House. A generation ago, in the 
days of Reed and Cannon, the caucus selected the Speaker and left him 
practically free to direct the legislative body, the caucus retaining what 
we might call “ultimate sovereignty.” The so-called “revolution” of 
igio-igii deprived the Speaker of some of his powers, particularly of his 
important power to appoint committees, and gave the caucus the author- 
ity to make the committee assignments and a sort of continuing directing 
power over the work of the House. But the Democratic caucus, the ma- 
jority group after 191 1, delegated a number of its powers to the Democrats 
who sat on the Ways and Means Committee. In 1913 Wilson assumed 
and maintained the leadership of Congress, and the chief duty of party 
leaders in the House was to see that his legislative program was carried 
out. With the return of the Republicans to power in the House in 1919, 
the caucus of that party assumed control; but it worked largely through 
the Speaker, the floor leader, and the steering committee. 

This system was not essentially changed when the Democrats gained a 
majority in 1931. But with the election of Franklin D. Roosevelt, presi- 
dential leadership of Congress was even more effectively installed than it 
had been in the days of Wilson. In 1942 Vice President Wallace, Speaker 
Rayburn, the majority floor leaders of the two Houses, and occasionally a 
chairman of a principal committee were holding regular weekly confer- 
ences at the White House. This “legislative cabinet” assembled to hear 
the wishes of the President, to inform him of congressional sentiment, and 
presumably, to plan with him the legislative program for the week. Yet 
it may be said, that the majority caucus, through leaders of its own choos- 
ing, generally directs the actual operations of the House. At times these 
leaders are allowed practically a free hand; at other limes the caucus pre- 
fers to retain a share of the control of the party's legislative program and 
tactics. Whether the caucus controls the House directly or a few party 
leaders (the President and others) control both the caucus and the House, 
depends upon the political capacity of the leaders and upon the spirit of 
the caucus. Finally, we may observe that under whatever form of effec- 
tive leadership the representatives may happen to be functioning, the 
minority party and the insurgents in the dominant party will complain of 
“gag rule,” the “steam roller,” “dictatorship,” and the like. But the oc- 
casions when the House has attempted to democratize its methods or when 
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competent leaders have not been among its members, have demonstrated 
the necessity for the very directing power which the minorities periodi- 
cally, and sometimes hypocritically, denounce. 

VIL ORGANIZATION OF THE SENATE 

We have already noted that the Senate is a permanent body, with the 
term of only one third of its members expiring every two years, whereas 
the entire 435 members of the House must be elected biennially. Being 
a permanent body and having a membership of less than one fourth that 
of the House, the Senators arc not troubled with rules and organization to 
the extent the legislators in the other end of the Capitol are. The Senate 
does, however, have its rules and its precedents, and it makes rather liberal 
use of the Manual of Parliamentary Practice which Jefferson prepared 
when he presided over the Senate. In organization the Senate does not 
differ fundamentally from the House, although we shall note a few ex- 
ceptions. 

Officers of the Senate. In our discussion of the office of Vice President 
we noted that as President of the vSenate he has no powers save those of a 
moderator; that ]ie has no vote except in case of a tie; that he is not even 
a member of the Senate. As everyone knows, he is not of the Senate's 
choosing, and he is in no sense the power in the Senate that the Speaker 
is in the House. If the Vice President should show signs of not ‘‘knowing 
his place,” senators would not be slow to show it to him. The Senate 
elects a president pro tempore, who presides when the Vice President is 
absent or when there is no Vice President. Other officers of the Senate 
correspond to those of the House and they are chosen in the same way, 
that is, in the Senate caucus of the majority party, and then formally 
elected by the whole body of senators. Although not an officer of the 
Senate, the majority floor leader, chosen by his caucus, is usually a very 
important figure in its deliberations. The minority caucus also chooses 
a floor leader, as in the House. . 

Senate committees. Just as in the House, the caucus or conference of 
each party chooses a committee on committees, which siipercommittee 
then makes the assignments to the various standing committees, subject to 
the approval of the caucus. The Senate then formally elects the com- 
mittees. Before 1921 there were seventy-four committees, well over half 
of them practically useless; but in the year named, some two score of these 
were eliminated. The most important committees are the following: Ap- 
propriations, Agriculture, Commerce, Finance, Foreign Relations, Inter- 
state Commerce, Judiciary, Military Affairs, Naval Affairs, and Post Offices 
and Post Roads. The committees of the Senate have fundamentally the 
same functions as the similarly named committees of the House. Perhaps 
we should explain that the Finance Committee corresponds to the power- 
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ful House Committee on Ways and Means, and that the Senate Committee 
on Foreign Relations, to which must be referred all treaties and presiden- 
tial appointments to posts in the foreign service, is by virtue of these facts 
much more important than the House Committee on Foreign Affairs. 
Considering the number and size of the Senate committees (they are only 
slightly smaller than those of the House), it is not surprising that a senator 
ordinarily serves on four or five of them. The seniority rule prevails, as 
in the House; but no senator may serve as chairman of more than one of 
the ten important committees named above. 

The Committee on Rules and the steering committee. While the Sen- 
ate has a Committee on Rules, this Committee has 110 such powers as are 
wielded by the House Rules Committee. The steering committee, like 
that committee in the House, consists of the principal leaders of the ma- 
jority party; but, unlike the House committee, it does not dominate the 
Senate proceedings. Apparently, its chief functions are to pick out the 
measures to which the party is pledged and to secure the support of the 
party's senators for the passage of those measures. In making its appeal, 
the committee rests its case on the interests of the party and makes little 
or no attempt to fotxe senators into line.^'*^ We may conclude, then, that 
the Senate organization, while similar to that of the House, is not so com- 
plex; and that there is much more independence allowed individual sen- 
ators than is allowed representatives. 
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1 think it was Bismarck who said that the man who wishes to keep his 
respect for sausages and laws should not see how either is made. With 
reference to the laws, a knowledge of how they are made may increase our 
respect for them and their makers; and if it does not, we are at least able 
to express our dissatisfaction in an intelligent manner. At any rate, the 
student of government must know something of how laws are made, and 
we take the greater part of this chapter to introduce the subject; in the 
last two sections we round out the discussion with a summary of the pow- 
ers and suggestions for the improvement of Congress. 

I. HOUSE PROCEDURE ^ 

The introduction of bills. Bills may be introduced by any member 
of either House of Congress. It is true that the Constitution requires 
that all revenue bills shall originate in the House; but the power of the 
Senate to amend such bills beyond all recognition operates to deprive the 
House of a large part of this advantage. The bills may be divided into 
two general classes, public and private. A public bill is one which alters 
or adds to the general law, or which deals with government finance; 
whereas a private bill is one of a purely local or personal nature. The 
important public bills are commonly prepared and introduced by appro- 
priate committees. Frequently, however, these legislative proposals come 
from the President or some branch of the executive department. As far 
back as 1926, Robert Luce, long a member of the Flouse and an authority 
on its procedure, estimated that at least half of the bills came from ad- 
ministrative sources, and in 1940 he declared: , . Now almost no im- 

portant bill is passed upon save upon administrative initiative or with 
previous approval of the Chief Executive.'' ^ These proposals — adminis- 
tration measures — are formally introduced in the House by spokesmen for 

3 D. S. Alexander, History and Procedure of the House of Representatives (1916), Ch. 
XIV; R. Luce, Congress — An Explanation (1926), Ch. I; F. M. Riddick, Congressional 
Procedure (1941), Chs. VII-XIII, and his articles in the Am. Pol. Sci. Rev. (XXXV, 284 
and XXX VI, 290), for procedure in 1940 and 1941. 

2 Op. cit., pp. 3-4, and Riddick, “Third Session of the Seventy-sixth Congress,” Am. 
Pol. Sci. Rev., XXXV, 284, note (April, 1941). See also E. E. Witte, “Administrative 
Agencies and Statute Lawmaking,” Public Administration Review, II, 116 (Spring, 1942). 
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the Administration, usually by chairmen of committees who may have re- 
ceived the bills direct from the White House or one of the subordinate 
administrative agencies. Ordinary bills are introduced by rank and file 
congressmen, but, in many cases, not on their own initiative. An indi- 
vidual, a business concern, a labor organization, a farm association, a re- 
form society, or what not, may originate a bill and find some obliging con- 
gressman to introduce it. A member need assume no responsibility by 
introducing such a bill. He may make a friend or friends by so doing. 
At any rate, by showing an accommodating spirit, he can avoid giving of- 
fense. It is now easy to understand why Congress is flooded with bills at 
every session. 

Bills in committee. The four to eight thousand bills introduced in the 
course of a session are referred to committees. Private bills are referred 
by the persons introducing them to the committees designated by the rules 
to receive them. Public bills are referred under the direction of the 
Speaker, as are messages from the President. It often happens that a bill 
may relate to subjects within the province of two or more committees, in 
which case it is referred to the committee having most apparent jurisdic- 
tion. It sometimes happens, however, that the proposed legislation is so 
complicated and pertains to the subject matter of two or more committees 
in such degi'ee that a special committee is appointed with jurisdiction over 
the whole problem. Separate sections of important bills, such as tariff 
measures, are usually referred by the committee in charge to its subcom- 
mittees for special study and report. It does not take a committee (more 
particularly its chairman) long to decide that the vast majority of the bills 
referred to it are not worthy of consideration. Such measures die quietly 
'‘in committee, and there are few indeed who mourn their passing; for 
nearly all of them ^deserve their fate. Formerly, the signatures of a ma- 
jority of the membership of the House were required to bring to the floor 
a bill which a committee would not report. In 1931 this was changed 
from a majority (218) to 145. Even with the “discharge” rule thus liberal- 
ized, the required number of signatures was obtained in only four in- 
stances during the “long session” of the Seventy-second Congress,® Yet 
Democratic leaders found it necessary to make a “backward move to Can- 
nonism” by restoring the majority discharge rule in 1935. Republicans 
twitted them by observing that the old rule was being restored in order 
to make it possible for the Democratic leaders to control their own fol- 
lowers, since there were not enough Republicans to supply the 145 signa- 
tures needed under the “liberal” discharge rule. The first important 
function of the committees, then, is to chloroform the thousands of worth- 

8 E. P. Herring, “First Session of the 72nd Congress,*' Am. PoL Set. Rev. (1932), XXVI, 
p. 850. Wages and Hours Bill became the first and only bill to pass the House under 
the “discharge*’ rule and become a law by the approval of the Senate. Riddick, Cong. 
Proc., p. 272. 
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less, freak, and vicious bills. Occasionally a committee kills a bill which 
merits consideration by the House, but mistakes and abuse of power are 
inevitable in all human institutions. 

Committee hearings. In considering the bills before them, the mem- 
bers of a committee draw from their experience and knowledge of the 
matter in question. There are usually some men on a committee whose 
term of service and whose application to duty have given them a very wide 
knowledge of the subject wdth which the committee deals. Available for 
use by the committee are the Library of Congress with its important legis- 
lative reference division, the various reports and documents supplied by 
the executive departments of the government, and the findings of special 
investigating committees of Congress. More important than any of these 
sources of infonnation for legislative action is the committee “hearing.'" 
Persons for or against a proposed measure may appear, voluntarily or by 
order of the committee, and give testimony. Some of these hearings run 
for several days or even weeks, with as much of the public in the committee 
room as can be accommodated and with the press of the country giving 
as much attention to the hearing as it is giving to the work on the floor of 
the House. Not infrequently administrative officials play the leading part 
at the hearings. This is quite likely to happen when administrative bills 
are before a committee. 

The committee in executive session. With the information before it, 
a committee then goes into executive session. Its deliberations are secret, 
and remain secret. It is in these sessions that the committee does its best 
work. Members cannot play to the gallery; for there is no gallery to play 
to. They can honestly and sincerely exchange views, change opinions, 
make the compromises so indispensable to legislation, and cast their votes, 
free from some of the trammels of partisan politics. We may complain 
loudly against secrecy in government affairs, but in most human affairs 
there are certain stages which demand secrecy, and the deliberations of 
a committee are properly the secret stage in legislation. 

The committee report. We noted above that thousands of bills are 
allowed to die without even being considered by a committee. Occasion- 
ally a bill is dropped after consideration has shown it to be unwise or in- 
expedient; but in the case of most bills which it considers seriously, the 
committee takes some form of affirmative action. It may report the bill 
to the House, with the recommendation that it be passed as introduced; 
it may report it with sections stricken out, or with additional sehions, or 
with changes in wording; or it may frame a new bill. A report in any one 
of these forms gives a bill a good running chance to pass the House, but 
it by no means insures passage. 

Importance of the report. Considering the power of a committee to 
kill most bills by not reporting them and the tendency of the House to 
pass bills favorably reported by a committee, we can easily understand 
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why committees are often called “little legislatures,” as indeed they are. 
While a bill is officially passed by some tlu'ee or four hundred representa- 
tives, its fate is largely determined by a majority, sometimes by a bare 
majority, of a committee. Often the committee, in making its report, fol- 
lows the decision of a subcommittee, and that body its ablest or most skill- 
ful member. Thus, the representative votes on faith, except on those few 
matters about which he may have more information than the rank and 
file of his colleagues. It should be so; for only by dividing the work among 
groups which contain a few specialists and then following these specialists, 
can the House approach intelligent action on several thousand bills in the 
course of a few months. 

The bills before the House, Measures reported by committees ai'e 
placed on the calendars of the House. Bills relating to revenue, ap- 
propriations, and public property are placed on the “Calendar of the 
Whole House on the State of the Union,” commonly called the “Union 
Calendar.” All other public bills are placed on the “House Calendar.” 
Private bills are listed on the “Calendar of the Committee of the 
Whole House,” more conveniently designated as the “Private Calendar.” 
Measures are supposed to be taken up in the order in which they appear 
on the calendars, but there are so many bills that it is impossible to con- 
sider them all, and, in consequence, important bills or those with a strong 
backing are selected wdth scant regard for the order of their appearance 
on the calendars.** 

The “order” of business. Rule XXIV prescribes the following as the 
daily order of business in the House: prayer; reading of the Journal; cor- 
rection of reference of public bills; disposal of business on the Speaker’s 
table, such as messages from the President; unfinished business; the “morn- 
ing hour” (w'hich may include the whole day) for the consideration of bills 
called up by committees; and motions to go into Committee of the Whole 
for the purpose of considering certain bills, particularly revenue and ap- 
propriation bills. The House is not, however, bound to this daily routine. 
Certain days are set aside for particular types of measures: Wednesdays for 
bills on the House and Union Calendars, two days a month for the Private 
Calendar, the second and fourth Mondays for the business of the District 
of Columbia. Furthermore, the regular order of business is frequently 
interrupted, with the consent of the majority, for such privileged matters 
as revenue and appropriation bills, conference reports, and special orders 
reportedly the powerful Committee on Rules. Again, in the case of 
matters not privileged, any member may ask for “unanimous consent” for 
the consideration of a bill, and, if granted, this suspends the order of busi- 
ness temporarily. Finally, on certain days, a two-thirds majority of the 

4 The House never finds time to consider all the bills favorably reported by com- 
mittees. The long sessions of the 69th, 70th, 71st, and 72nd Congresses failed to act 
upon 10, 11, 53, and 51 per cent, respectively. R. Luce, ^'Petty Business in Congress/" 
Am. Pol. Sci. Rev. (1952), XXVI, p. 8i6. 
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House may suspend the rules and put a measure through almost in the 
twinkling of an eye. The “regular order” is a convenient schedule to fol- 
low when possible, but in adopting it the House did not “lock itself in an 
iron cage and throw away the key.” It wisely provided for quick and easy 
methods for setting the regular order aside, thus making it possible to 
bring matters of vital importance before it at any time. 

Procedure in Committee of the Whole. The House considers bills 
much more frequently in Committee of the Whole ® than it does in formal 
session. This Committee is the House in personnel, but it is not officially 
the House. When in Committee of the Whole House on the State of the 
Union, the mace, the ancient symbol of authority, is removed from the 
pedestal at the Speaker’s chair. The Speaker himself leaves the chair 
after appointing some other member to preside. While a majority con- 
stitutes a quorum of the House, the Committee quorum is one hundred. 
The chief purpose of the Committee is to expedite business. No time- 
consuming roll calls are permitted. By common practice general debate 
is had after the House “resolves” itself into the “Committee of the Whole 
House on the State of the Union” and before the third reading of the bill. 
Time for general debate is usually arranged by unanimous consent of the 
House upon suggestions from the Chairman and the ranking minority 
member of the committee reporting the bill, and the time may be fixed at 
one or two hours or many hours or even days. Sometimes no time limit 
can be fixed in the early stages of debate, in which event debate continues 
until members have talked themselves out, or, until the House is able to 
reach an agreement upon time. The practice is for the time for general 
debate, whether limited or not, to be under the control of the ranking 
members of the committee reporting the bill, though variations are had 
and frequently some faction or group that is not in sympathy with the 
attitude of either the majority or the minority is granted a certain amount 
of time. Theoretically, this time for general debate is supposed to be on 
the bill under consideration. In practice, however, the debate is of wide 
character, sometimes on the bill and sometimes on matters that are wholly 
extraneous. At the conclusion of general debate the Committee takes up 
the consideration of the bill under the “five minute rule,” each speaker 
being allotted just that much time for debate. Such debate is naturally 
to the point and much more lively than the more formal utterances in the 
official sessions. With the discussion and amendment of a bill corhpleted, 
the Committee “rises” and reports to the House, its official self. Affirma- 
tive action by the House gives effect to the work of the Committee. 

House Debates. Debate, other than that which occurs in the Com- 

s Technically, there are two Committees of the Whole: the Committee of the Whole 
House, for considering private bills; and the Committee of the Whole House on the 
State of the Union, for considering revenue and appropriation bills. Riddick, Cong. 
Proc., pp. 142 if. 
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inittee of the Whole House on the State of the Union, ordinarily takes 
place on the floor of the House before the vote on the third reading ® has 
been taken. Theoretically, each member may speak for an hour; but a 
member who manages to get half an hour considers himself lucky. The 
Committee on Rules brings in a special order limiting the time which may 
be spent in debate on nearly all important measures except appropriation 
hills. Each side gets half of the time specified, and the chairman of the 
committee in charge of the bill divides the time among the majority mem- 
bers who wish to speak, while the ranking minority member of the com- 
mittee apportions the time among his minority colleagues. Often there 
are so many members of the committee who desire to discuss a measure 
that there is no time left for others, and, in any case, the time allowed for 
a speech is likely to be limited to ten or fifteen minutes. Frequently, be- 
fore taking up private bills, an understanding is reached to apply the five- 
minute rule, as in Committee of the Whole; or, that no debate shall occur 
and that only bills to which there is no objection be considered. It is a 
common saying that the House can do anything by “unanimous con- 
sent.” There is really very small opportunity for genuine debate in the 
House. Perhaps that docs not matter greatly; for the public pays little 
attention to the few which take place there, and it is only occasionally that 
a speech of a leader changes the vote of a member. Years ago, De Toeque- 
ville expressed his contempt for some members of the French Chamber of 
Deputies by saying that they were so naive that an oration might change 
their votes. As already indicated, our representatives make their most 
interesting and effective arguments when in Committee of the Whole. 

Ci-osuRE. With the large number of bills before the House, it is neces- 
sary to expedite business as much as possible. The House does not have 
time to hear all the members who wish to speak in good faith; much less 
can it afford to give free rein to representatives who resort to obstruction 
tactics. Several means of securing quick action are employed. We have 
already learned that the rules may be suspended by a two-thirds vote; that 
a majority may adopt a special order of the Rules Committee limiting the 
time for debate; that the Speaker may refuse to put dilatory motions; and 
that a quorum may be compelled to attend, so that the House can transact 
business. All these practices save time, but the only motion used for clos- 
ing debate is the handy timesaving device known as the “previous ques- 
tion,” borrowed from the British House of Commons. A floor leader or 
the chairman of the committee responsible for the bill “demands the pre- 
vious question,” and the motion must be put at once by the Speaker. If 
this motion is carried, then a vote on the bill or resolution under considera- 
tion is imitiediately taken. If, however, there has been no debate on the 

6 The three readings are technical terms, each indicating a stage in the progress of a 
bill through the House. 
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subject before the House, forty minutes (usually divided evenly between 
the two sides) is allowed for the purpose. 

How more time might be saved. Much more of the precious time of 
the House could be saved if the body would abandon the archaic practice 
of the oral reading of bills, leaving members to consult their printed 
copies. It is estimated by Robert Luce that about a month of each term is 
taken up with “clerical enunciation,” Still more time could be saved if 
the House would install a system of electrical voting, already used by the 
legislatures of several states. Several hundred times in the course of a 
Congress the question of the presence of a quorum is raised, and each 
“quorum call” consumes about half an hour. The formality of reading 
the Journal, the toleration of irrelevant debate, and the quibbling over 
points of order should be added to the list of time consumers. Remedies 
could be had for some or all of these delays, but inertia blocks the way.'^ 

Voting in the House. The House makes its decisions, of course, by 
votes. Of the four methods employed, the chorus of ayes and noes (viva 
voce) is the most common. Any member who feels that the Speaker’s 
announcement of the result is incorrect may call for a rising vote. A third 
method is used when a fifth of a quorum demands tellers, who count those 
voting for and then those voting against a measure as they pass between 
them in front of the Speaker’s desk. Finally, if one fifth of those present 
care to exercise their right under the Constitution, they may require that 
the members vote by individual “yeas” and “nays” and that each vote be 
recorded in the Journal The Constitution demands this method of vot- 
ing when the question is: “Will the House on reconsideration agree to pass 
the bill, the objections [veto] of the President to the contrary notwith- 
standing?” The Committee of the Whole employs the same methods of 
voting as the House, with the exception that the individual yea and nay 
vote is not used. 


II. SENATE PROCEDURE ® 

It is unnecessary to go into detail on the subject of Senate procedure, 
because, in the main, it is similar to that of the House, We shall be con- 
cerned here only with the matter of Senate debate; for that is the only 
important difference between Senate and House procedure. The first 
rules of the Senate adopted in 1789 provided for the “previous question,” 
but it was used only a few times and it was quietly dropped when the rules 
were revised in 1806. For many years abuses of the privilege of unlimited 
debate were infrequent, the senators giving heed to a phrase in Jefferson’s 
Manual that “no one is to speak impertinently, or beside the question, 

7 See Luce, op, cit., pp. 27-29. 

8 G. H. Haynes, The Senate of the United States (1938), Vol. I, Chs. VII-VIII; Riddick, 
Cong, Proc,, Ch. XIV; L. Rogers, The American Senate (1926), pp, 161-190. 
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superfluouvsly or tediously/' Obviously the freedom enjoyed by senators 
served as an incentive to put forth the best efforts. No one prepared a 
speech with the fear that time would not be secured for its delivery, or 
that the time would be so limited that only an outline of the speech might 
he given. Minorities were able to spend the full force of their fury upon 
the handiwork of the majority; independents could take the floor against 
the autocracy of their party; executi\e departments might quail under the 
pitiless searchlight of unhurried solons; and public opinion might be 
aroused by revelations in the Senate forum. Considering the opportuni- 
ties there presented, it is not surprising that many of our greatest states- 
men have sought places in the Senate and that other great statesmen have 
been developed on its floor. 

The filibuster* But the Senate grew larger and members wei'e chosen 
who had no compunctions about speaking “beside the question, super- 
fluously, or tediously,” if they could manage by such speaking to achieve 
their ends. By holding the floor, a senator could delay or prevent the 
passage of a measure to which he was opposed. More commonly, a small 
group of senators worked together, delivering relays of speeches, thus 
holding the fort indefinitely. This oratorical obstruction in our country 
is known as “filibustering”; in Australia, as “stonewalling.” In the 
winter of 1890-91 a filibuster lasted for two months. Individual senators 
have shown remarkable endurance in the role of filibusters. Senator Allen 
of Nebraska spoke for fourteen hours in the filibuster against the repeal 
of the Silver Purchase Act in 1893. A few years later, Carter of Montana 
consumed an equal number of hours in talking a pernicious river and 
harbor bill to death. La Follette the elder broke the record in 1908, hold- 
ing the floor for more than eighteen hours against a currency measure. 
This particular filibuster failed because the blind Senator Gore, a mem- 
ber of the relay team, ceased talking in the erroneous belief that Senator 
Stone, who was to follow him, was in the Chamber. The opposition was 
quick to take advantage of this mistake, and promptly put its measure 
through. Of course, in a filibuster, speeches are ordinarily of a rather 
poor quality, the sole object being to consume the time of the Senate and 
to wear out the patience of its members. In lieu of a speech, Senator 
Tillman of South Carolina, in 1903, threatened his colleagues with Byron's 
Childe Harold and such other poems as might be necessary to bring them 
to include in an appropriation bill an item settling a war claim presented 
by this state. The Senate soon yielded. Four years later, Senator Stone, 
filibustering against a ship subsidy bill, read Pilgrim*s Progress. 

The debate on the armed merchant ship bill. The use of the fili- 
buster to obstruct legislation was brought most forcibly to the attention 
of the country in the few days preceding the adjournment of Congress in 
March, 1917. President Wilson had asked Congress to pass a law author- 
izing him to arm merchant vessels in order that they might protect them- 
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selves from German submarines. The House passed the bill by a vote of 
403 to 13. Nearly all of the senators favored the bill; but a minority of 
eleven held the floor until Congress adjourned, thus preventing the enact- 
ment of the measure.^ The President, sure of popular support, then wrote 
one of the strongest notes of his career. “A little gi'oup of willful men, 
representing no opinion but their own,’' he declared, “have rendered the 
great government of the United States helpless and contemptible.” He 
concluded by calling upon the Senate to change its rules. 

The closure rule of 1917. Under this pressure, the Senate adopted 
a mild form of closure. At any time, a motion to dose debate upon a 
measure, if signed by sixteen senators, may be presented to the Senate. 
Two days later the presiding officer puts the question: “Is it the sense of 
the Senate that the debate shall be brought to a close?” This question 
must be voted upon without debate; and if tw^o thirds of those voting, a 
quorum being present, decide in the affirmative, the measure becomes the 
unfinished business to the exclusion of all other business until disposed of. 
Thereafter no senator may speak more than one hour; no dilatory motions 
may be put; and points of order must be decided without debate.^® 

It does not prevent filibustering. This rule has been successfully in- 
voked only a few times. On November 13, 1919, Senator Hitchcock pre- 
sented the necessary petition for securing a vote on bringing to a close the 
debate on the Versailles Treaty. Two days later the petition secured the 
two-thirds majority vote, and on November 19 the vote on the Treaty was 
taken. Closure was applied again in January, 1926, on the debate on 
American adherence to the World Court. It has been employed on sev- 
eral other occasions, but, in the main, the filibuster stands intact. It con- ' 
tinues because the Senate is jealous of its long-established reputation for 
liberty of debate, and because it is seldom that two thirds of its member- 
ship is willing to “gag” a minority. Besides, the machinery for invoking 
closure is slow moving: first, the petition; then the lapse of two days before 
the vote upon it is taken; and, after the affirmative vote, an hour for each 
senator who wants it. For these reasons, a filibuster started near the time 
set for adjournment, as nearly all of them are, will usually prove success- 
ful. As Congress approached the end of its term in March, 1919, a few 
senators conducted a filibuster and blocked important legislation so that 
the President would be forced to call a special session. When the time 
for adjournment came, Vice President Marshall declared the Senate ad- 
journed sine Deo (without God), instead of using the conventional phrase, 
sine die. 

But a more drastic plan of closure is not likely to be adopted. Propo- 

9 Senator Norris and other senators who opposed this bill deny with some heat that 
they were conducting a filibuster, maintaining, not without reason, that they were 
debating the measure on its merits, 

10 R^le XXII. 
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sals have been made for a more drastic system of closure, but without suc- 
cess. Everyone know^s of Dawes’s dramatic attempt and complete failure 
(which he accepted wdth good grace) to force the Senate to reform itself. 
The late Senator Underwood proposed that the Senate use the previous- 
question device, but that each senator be allowed an hour for debate before 
the vote was taken. This proposition did not commend itself to his col- 
leagues. Senator Norris held the opinion, on which many concurred, that 
the Twentieth Amendment, adopted January, 1933, w^oulcl indirectly deal 
filibustering a very hard blow. Under the old system, Congress had to 
adjourn its last session of three months’ duration on March 4. We have 
just noted that the obstructionists found their best opportunity in the last, 
crowded days of this short session. The “Lame Duck” Amendment re- 
moves the time limit that so long rested upon the last session of a Congress. 
Yet filibusterers still find ample opportunity for their game. One of our 
Founding Fathers used to say, “When in the majority vote: wdien in the 
minority talk.” The rules of the Senate seem to be applied with that in 
mind. They give the minority’s right to talk precedence over the ma- 
jority’s right to act. In 1936 Senator Black led a filibuster against the 
practice of subsidizing the merchant marine by means of exorbitant pay- 
ments on ocean mail contracts. The late Senator Long conducted several 
one-man filibusters more or less successfully. In 1 938 Senator Clark took 
advantage of a Senate rule which permits a quorum call (roll call) when- 
ever the absence of a quorum is suggested, providing business has been 
transacted since the previous call. He obstructed the Senate for one day 
by alternating between making motions and compelling quorum calls. 
His motions were immediately laid on the table, but this did not matter at 
all to him — he could then again “suggest the absence of a quorum.” The 
Anti-lynching bills were killed by filibuster several different times. In 
1942, when there were votes enough and to spare to enact a measure out- 
lawing the poll-tax as a qualification for voting in federal elections. South- 
ern senators staged another successful filibuster. Senator Theodore Bilbo 
of Mississippi was their leader. His desk was piled high with reference 
books, including one on Japan. The Southerners were ready to talk for 
six weeks, and the Senate, ever carefully guarding the rights of individual 
senators, failed to muster enough votes to close the debate.^^ The prob- 
lem, then, is not primarily one of the adoption of a more drastic closure 
rule, but rather the application of the rule which is now in the book. 

A defense of the freedom of debate. There are many competent ob- 
servers who justify the extreme freedom of debate in the Senate. Profes- 
sor Lindsay Rogers, in his very careful analysis of the Senate, justifies un- 
restricted debate on the ground that under our system of checks and 

u Haynes, VoL I, pp. 405 ffi.; O. R- Altman, “Second and Third Sessions of the Seventy- 
fifth Congress,*' Am. Pol. Sci. Rev., XXXH, 1115 (Dec., 1938); Time, Nov. 23, 1942, p. 22. 

12 op. cit, pp, 163-164, 168-169, 184 ft. Haynes, op. cit., Voh I, pp, 419 ff., is in sub- 
stantial agreement with Rogers. 
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balances the Senate alone is able to serve as a check upon the autocracy of 
President and party. He points out also that the greater number of the 
bills defeated by the filibuster have deserved their fate. To the charge 
that the long debates prevent the Senate from disposing of a proper pro- 
portion of its business, he replies that the Senate gets much of its work done 
expeditiously; that the unanimous consent agreements, frequently used, 
are, in effect, species of closure. Finally, he shows that senators who com- 
plain of ‘‘unrestrained garrulity” of their colleagues do not always do so 
in good faith. For instance, Senator Stone, who read Pilgrim’s Progress 
in a filibustering speech against a ship subsidy bill in 1907, roundly de- 
nounced those who conducted “a defiant filibuster without pretense of 
legitimate discussion” against the Ship Purchase Bill in 1915. In other 
words, a “filibuster is either a reprehensible artifice of a sinister opposi- 
tion, or an ingenious and patriotic device of our friends for saving the 
people.” 

Concluding, we may say that the Senate is the only great forum in the 
United States. Freedom of debate, more than anything else, makes it so. 
Although that freedom is frequently abused, those who would correct the 
abuse should proceed with great caution for fear of seriously impairing 
the usefulness of the Senate as a forum. 

III. BILLS IN CONFERENCE COMMITTEES 

The Conference Committee. Everyone understands, of course, that 
bills and resolutions must pass the two Houses in identical language. 
Frequently, House and Senate differ as to the details of a bill. If one 
House changes or amends a bill passed by the other, the body in which 
the bill originated may accept such changes and amendments, thus set- 
tling the differences. But the tw^'o chambers are very frequently some dis- 
tance apart on the provisions of important bills, and their differences are 
not often composed by the simple expedient of one chamber's obligingly 
accepting the amendments proposed by the other. Important matters on 
which the Senate and the House disagree are usually settled by conference 
committees — ^special committees composed of the important members of 
the standing committees having the bill in charge in each House and ap- 
pointed by the presiding officers. The conferees meet and go over all 
points at issue on a bill, seeking to find a basis of agreement. Sometimes 
their work is soon done; at other times they labor for days; but in the give- 
and-take process which characterizes a conference, they usually effect an 
agreement sooner or later. 


IS Quoted in Haynes, op. cit., Vol. I, p. 418, from Edward E. Whiting, in the Boston 
Herald, Dec. 17, 1924. 

1* Alexander, op. cit., pp. 283-286; R. Luce, Legislative Procedure (1922), pp. 400-407; 
Riddick, op. cit., pp. 197 ff. 
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In 1936 conference committees successfully reconciled Senate and House 
bills in 52 instances. They failed in three cases. All but eight of the 
52 measures which were reported from the conference became law.^® 

Its power. As long ago as 1884, John Sherman spoke out in protest 
against the powers of the conference committees. “I feel that both Houses 
ought to make a stand on the attempt to transfer the entire legislative 
power of Congress to a committee of three of each body, selected not ac- 
cording to any fixed rule, but selected probably according to the favor of 
the presiding officer or the chairman of the committee that framed the 
bill; so that in fact a committee selected by two men, one in each House, 
may frame and pass the most important legislation of Congress.” Per- 
haps Sherman's language was somewhat extreme, but there is no denying 
that the conference committees are powerful factors in shaping legislation. 
The power of the conference, as Robert Luce explains,^’’ lies chiefly in the 
fact that the Houses accept its report without amendments, or reject it 
in toto. As a matter of fact, the report is quite likely to be accepted. This 
is true because the bills which ‘'go to conference” are usually those which 
must in some form or other be enacted into law, and the rank and file of 
lawmakers feel that they cannot do better than take the word of the con- 
ferees as to the form in which laws should be enacted. Furthermore, 
many, if not most, of the great bills are referred to conference committees 
near the end of the session, leaving little time for any further consideration 
of them by the two chambers even if they are so disposed. Just as each 
House must leave the greater part of its work to be performed by the 
standing committees, so the two Houses must leave their disagreements 
to be settled by conference committees. For the delegation of authority 
in each case, the reason is essentially the same: the volume of business be- 
fore Congress, a great deal of which is of a somewhat technical nature, 
cannot be considered in detail except by committees. 

The question of using joint standing committees. The chief objection 
to the conference committee system is that it does not give the Houses a 
full opportunity to consider a matter agreed upon in conference; that the 
legislative bodies are practically at the mercy of the conference. If a. bill 
were considered and reported originally by a joint committee of the two 
branches of Congress instead of being passed upon by separate committees 
of the two Houses, differences between the bodies could ordinarily be 
ironed out in the initial stages of a bill’s history and the conference com- 
mittee would have little to do. The joint committee system would give 
the two chambers a process for co-operative action from the time a bill 
reached the committee’s stage, thus allowing members fair opportunity, in 
the course of a bill’s passage, to examine and discuss the propositions 

15 Am, Pol. Sci. Rev. (1936), XXX, p. 1093. 

Quoted in R. Luce, Legislative Procedure, pp. 403-404. 

17 Ibid., p. 404. 
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agreed upon in joint committee; whereas the conference committee reaches 
its agreements after a bill has been through both Houses, and, in practice, 
leaves little opportunity in either House for the consideration of amend- 
ments proposed by the otlier. Furthermore, the joint committee system 
would save some valuable time for Congress; for under our present com- 
mittee system a bill must be considered and reported twice — by the ap- 
propriate committee of each House. Robert Luce, long a member of the 
House, recommends more use of the joint committee, and he points to its 
satisfactory operation in several state legislatures.'^ ^ But the great ma- 
jority of the members prefer the old system because they are accustomed 
to it or because they fear that senators would insist upon holding the prom- 
inent places on the joint committee. There is also a feeling among many 
members of the House that they take their committee work much more 
seriously than the senators do. 

IV. BILLS AND LAWS 

A bill which finally winds its way through the House and Senate laby- 
rinths and is approved by the President, or passed over his veto, becomes a 
law.^® As such, it is in the select company of a very small group of meas- 
ures which, out of the thousands introduced in Congress, have reached the 
statute books. Leaving out of consideration a few omnibus pension bills, 
which ordinarily include hundreds of private bills, not one measure in 
twelve of those introduced is enacted into law. Furthermore, of the legis- 
lative proposals which reach the statute books, the great majority relate to 
particular individuals, to localities, and to trivial changes or adjustments 
in the national administrative machinery. The great public bills which 
are passed in the course of the two-year tei'm of Congress and which vitally 
affect the interests (chiefly economic) of the nation, can usually be counted 
on one’s fingers.^o It goes without saying that some measures are enacted 
which have little or no merit, and that not infrequently bills which seem 
most desirable unhappily fall by the wayside. But, considering the volume 
of work which Congress must do, the conditions under which it must be 
done, and the limitations of human beings, the wonder is that legislative 
attainment is as high as it is. 

The statute books. At the end of each session of Congress, the laws 
and resolutions passed are collected and published as the Statutes of the 
United States^ commonly called Session Laws. When a Congress has com- 
pleted its two-year term, all of its acts and resolutions, all treaties con- 
cluded, and all presidential proclamations issued, are published in large 

18 Luce, Congress — An Explanation, pp. 30-32. See also G. B. Galloway et aL, “Con- 
gress — Am, Pol, Set. Rev., XXXVI, 1097 Dec. 1942). 

19 On the veto, see Ch. 11, sec. III. 

30 Luce, Congress — An Explanation, p. 32. 
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volumes (usually two) under the title of Statutes at Large of the United 
States. One volume contains the public acts and resolutions; and an- 
other, the private acts (mostly pensions and reliefs) and resolutions, con- 
current resolutions, treaties, and proclamations. Occasionally, the statutes 
in force are compiled and published in immense volumes for the con- 
venience of public officers, lawyers, and others. Sometimes this is done by 
private publishers, sometimes by the government. Recently the govern- 
ment published the United States Code Containing the General and Per- 
manent Laws of the United States in Force on January 1^41* 

V. PUBLICITY AND REPORTING OF PROCEEDINGS 

House sessions invariably public. It was the common practice of earlier 
legislative bodies to deliberate on the ‘'mysteries of state*' in secret. Our 
colonial assemblies very seldom made exception to this rule, but the na- 
tional House of Representatives made it a practice to open the galleries 
to the public from the beginning. While secret sessions were held on 
some occasions during the first few years under the Constitution, the last 
time the public was barred was in 1811. Following British precedent, 
ladies were not admitted as auditors in the early days; but when a fair 
admirer of Fisher Ames led a delegation to hear him speak, the ladies were 
admitted and the precedent was broken, permanently. 

Senate sessions almost always public. Although the Senate did not ordi- 
narily admit the public during the first years of its history, there were 
members who earnestly advocated open sessions. Commenting in his 
diary upon a resolution (1791) that the dooi's be opened, a senator from 
Pennsylvania observed: “I knew of no reason for keeping the door of any 
legislative assembly open that did not apply with equal force to us. The 
objections against it, viz., that the members would make speeches for the 
gallery and for the public papers, would be the fault of the members. If 
they waged war in words and oral combats; if they pitted themselves like 
cocks, or played the gladiator, for the amusement of the idle and curious, 
the fault was theirs; that, let who would fill the chairs of the Senate, I hoped 
discretion would mark their deportment.” 22 xhis sentiment prevailed 
in 1794, and a resolution was passed, providing that galleries should be 
constructed and opened to the public whenever the Senate should be sit- 
ting in a legislative capacity. 

Except for some “executive sessions.” But, until recently, in con- 
sidering nominations, treaties, and other more or less confidential com- 
munications from the President, the Senate sat almost invariably in secret 
sessions. Many questions so considered are extremely delicate, and excel- 
lent arguments for secrecy can be made; but with the increasing growth 
2x Luce, Legislative Procedure, Ch, XIV. 

22 Quoted, ibid., p. 334, from the Journal of William Maclay, Feb. 24, 1791. 
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of democratic ideas, the practice received severe criticism. In recent years 
a number of senators strenuously objected to the secret executive sessions 
and considered but lightly their obligation to keep secrets, as was evi- 
denced by the fact that the public was usually informed by them through 
the press as to what transpired when the Senate was sitting behind closed 
doors. Considering that the secrets of “secret sessions” were not kept and 
that the prevailing sentiment in the Senate and out was against secrecy, 
the Senate, in 1929, voted that all business should be transacted in open 
session, unless the majority voted for a closed session. It was further pro- 
vided that, upon a majority vote, the proceedings of a secret session should 
be published; and that any senator was free at all times to make public 
his individual vote. 

Reporting. The early legislative chambers permitted little or no writ- 
ten publicity of their proceedings. Writing of the colonial assemblies, 
Robert Luce informs us that in Virginia the public was not allowed to 
know what the laws were; that in North Carolina the public was not per- 
mitted to discuss the laws; and that in Massachusetts it was not to know 
how the laws were made. In the last-named colony, “Mr. Speaker” and 
some other members of the lower House drew up an order to prevent legis- 
lators “from discloseinge any of ye private businesses thereof abroade.” 

The Journals. The democratic spirit of the Revolution changed this, 
and our Federal Constitution contains the requirement that “each House 
shall keep a journal of its proceedings, and from time to time publish the 
same, excepting such parts as may in their judgment require secrecy.” 
However, the Journals contain only records of official actions. The de- 
bates, from which the public may learn a great deal of what determines 
legislative action, were not and are not published in them. 

Early method of reporting debates. For years the debates were not 
published at all, except in a haphazard and unofficial manner. Thus, 
Webster’s great classic, the “Reply to Hayne,” was not taken down ver- 
batim; but it was written out by a man who took notes on the speech and 
who conferred with Webster and others as to just what the Senator had 
said. The process of revision and correction went on for about a month, 
when the speech was finally published. Beginning in the ’thirties, private 
enterprise recorded and published the debates verbatim in the Congres- 
sional Globe, and since 1873, Congress has itself assumed the obligation of 
printing the debates in the Congressional Record, 

The Congressional Record. The Record does not, however, give an 
exact account of what takes place in Congress, Members are allowed to 
revise their speeches before they are published; to insert long speeches, 
when only a few words were actually spoken on the floor; and even to place 
in the Record speeches delivered elsewhere, magazine articles, and various 
Ibid,, 'p. $42. 

24 Art. I, sec. 5 , cl. 3 . 
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types of material. In the Senate, a member may speak as long as he 
pleases, and there is consequently no reason why he should ask leave to 
print an “unspoken speech”; but he often puts other material in the 
Record. Is there any justification for such freedom? It is often impos- 
sible for a representative to give a satisfactory statement of his views in the 
few minutes at his disposal, and it w^ould seem, therefore, that he has a 
fair claim to the privilege of “extending his remarks” in the Record. But 
everyone recognizes that the privilege is frequently abused, especially when 
a member uses it to make a political speech to his constituents, and then, 
under another privilege, the frank, mails it to the thousands of voters in 
his district. Such alleged speeches are deceptive and they add consider- 
ably to the cost of publishing the Record. Congress should at least devise 
some means of preventing the publication and circulation at public ex- 
pense of “speeches” and articles which have little or no relation to ques- 
tions at issue on its floor. 


VI. THE LOBBY 

Before leaving the subject of congressional procedure, it is important 
that we give some attention to a well-established and much-discussed in- 
stitution, the lobby. We have previously stated that congressmen seldom 
introduce bills on their own initiative; that they introduce them at the 
^request of individuals, social organization, patriotic societies, economic 
groups, or what not. Many organizations, a number of them very power- 
ful, maintain agents in Washington whose business* it is to secure the 
favorable action of Congress upon measures advocated by interested groups 
and to accomplish the defeat of measures which are opposed by these 
groups. This business is called “lobbying,” and those engaged in it are 
known as “lobbyists.” It is not a new business; but since the national 
government has extended its powers over important social and economic 
matters, the lobby has naturally broadened its own activities and refined 
its processes. It is sometimes called the “Third House” of Congress. 
Representation in it is social and economic, especially the latter, and much 
more direct than in either the Senate or the House. The two constitu- 
tional Houses represent the great unorganized public, which has only hazy 
and conflicting notions of what it wants; while the lobbyists, informally, 
but often very successfully, represent special interests — interests which 
know exactly what they want— by pressing their claims upon harassed 
congressmen. 

Types of lobbies. Organizations of manufacturers, mining industries, 
bankers, transportation companies, farmers, laborers, ex-soldicrs, patriots, 

25 C. A. and Wm. Beard, The American Leviathan (1930), pp. 212-219; E. P. Herring, 
Group Representation Before Co 7 igress (1932); Frank Kent. The Great Game of Politics 
(1924). Chs. XLII-XLV; R. Luce, Legislative Assemblies (1924), Ch. XVII; The United 
States News, July 24, 1942, p. 18. 
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pacifists, Wets, Drys, and various other interests, are represented in Wash- 
ington by their “legislative agents/' Frank R. Kent, a close observer of 
what goes on at the national capital, writing in 1924, fixed the number of 
such agencies at 145 and estimated that about 60 of them were effective. 
Kent named the American Farm Bureau Association as having the most 
powerful lobby, and gave its chief agent the credit for the very effective 
work of the farm bloc in Congress.-® Another powerful lobby is that 
maintained by the United States Chamber of Commerce, whose interest, 
by the way, is not always in accord with that of the farm groups, as was 
forcibly illustrated by the opposition the Chamber displayed to some of 
the activities of the Farm Board, created by Congress in 1929. Still an- 
other effective lobby is maintained by the American Association of Rail- 
way Executives. In the opinion of the late Senator Thomas J. Walsh of 
Montana and many others, the Joint Committee of National Utility Asso- 
ciations, often called the “power lobby,” was at one time the best organ- 
ized and financed of all the lobbies.-^ 

The A. F. of L. and the C.I.O. are very effectively represented by their 
legislative agents, and it is a matter of common knowledge that the Prohibi- 
tion forces once had a powerful lobby. In every way equal to any other 
lobby in persistence and power is that of the veterans. In 1936 members 
of the House openly rejoiced that the three leading organizations of vet- 
erans had united on a bonus bill, thus making it possible for congressmen 
to please all. The entire membership of the Senate was present and voted 
on that bill — the first time in four years that such an attendance and vote 
was recorded.^® At this writing, the farmers seem to have the most pow- 
erful lobby, and labor is a close second. 

Types of lobbyists. Some lobbyists are men of high standing in the 
legal profession, and they are frequently able to present to committees or 
individual members of Congress in a convincing manner the legal aspects 
of proposed legislation which is of interest to their clients. A few lobby- 
ists are recruited from the ranks of former members of Congress. They are 
engaged sometimes because they have a particular interest in and knowl- 
edge of the business they represent; but perhaps they are more frequently 
retained because of the use they are expected to make of the contacts and 
friendships they have with their former colleagues in Congress. In recent 
years, some former journalists, skilled in the art of using the press for 
building up public opinion suitable to their purposes, have joined the 
ranks of the lobbyists. Other lobbyists are chosen primarily because they 
have expert knowledge of the matter they are to present to our lawmak- 
ers.2® Still others are not chosen by anyone; they simply go to Washing- 

26 op. cit., pp. 259-261. 

27 Walsh, “Lobbies and Lobbyists," New York Times, October 13, 1929, XX, 3. 

^^Am. Pol. Sci. Rev. (1936), XXX, 1102. 

29 C. A. and Wm. Beard, op. cit., p. 215 
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ton and do their own lobbying when a question of vital interest to them is 
before Congress, or when they feel that it should be brought before Con- 
gress. A number of lobbyists, perhaps the majority of them, sincerely 
believe in the things they advocate. They are convinced that what is good 
for them and their principals is good for the country. This is usually true 
of those who lobby for reforms; but many others are no less sincere. Joseph 
R. Grundy, president of the Pennsylvania Manufacturers’ Association and 
for many years a tariff lobbyist, frankly stated that his faith in a high pro- 
tective tariff was next to his religion; that the American people believed 
in it too, or they would not have elected high-tariff men to office in 1928; 
and that the country would be better off if there were a hundred brilliant 
young tariff lobbyists to advise and assist congressmen in drafting a tariff 
bill.®^ 

There are free-lance lobbyists, of course, who will advocate any cause for 
which they are paid, and who even go so far as to serve several organiza- 
tions or groups whose interests cannot possibly be harmonized. In July, 
1942 the United States News^^ stated that there were 628 organizations in 
Washington ready to supply witnesses for or against different types of legis- 
lation. One hundred eighty-two would speak for one or another kind of 
business or manufacturing, 24 for different phases of education, 10 for 
finance, 14 for youth, 27 for farming interests, 42 for labor, 43 for veterans, 
and so on. 

The ''good” lobbyist. Although there are lobbyists who are backed 
by so many votes that they become arrogant and even make threats, the 
common variety of “legislative agents” are usually very tactful. They 
have a wide circle of friends and acquaintances in Washington, and their 
personable qualities make it easy to add to this list. A newly elected 
congressman may rather naively form some very delightful friendships 
with persons whom he later learns to be lobbyists — a discovery which may 
or may not break the friendships. The “good” lobbyist not only “knows 
his way around” socially, but he is thoroughly familiar with the subject 
or subjects on which he attempts to form the opinions of congressmen; 
and, above all, he is a master of the intricacies of congressional procedure. 
His complete knowledge of procedure makes him a legislative strategist 
of the highest order: he knows when to attack and when to withdraw; 
when to take the citadel by storm and when to settle down to a long siege. 
He knows the representatives and senators — their moral and political 
strength, their ambitions, their mental processes— and he uses this knowl- 
edge skillfully, sometimes too skillfully for the public good. His prin- 
cipals allow him a generous expense account and pay him a good salary, 
usually as much and sometimes more than congressmen receive. Kent 

30 Trme, Nov. 4, 1929, p. 13. 

31 July 24, 1942, p. 19. 
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states that he knew one man whose salary was equal to the President’s and 
that his clients received their money’s worth.^^ 

How the lobbyists work. Lobbyists do not bribe our representatives. 
They do not bribe them for two good reasons: first, because congressmen 
who will accept direct bribes are few and far between; and, second, which 
may be explained in part by the first, lobbyists do not ordinarily offer 
direct bribes. No doubt, in some cases, an agent is in a position to offer 
a lucrative place in business to a congressman who will yield to his im- 
portunities, but this species of indirect bribery is probably not so common 
as some critics assert it to be. The strength of the lobbyist lies first in the 
fact that he knows infinitely more about the matter on which he attempts 
to influence legislation than does the average congressman. It is but 
natural that our legislators should listen to what he has to say, “If any 
person can tell me more about a pending bill than I know already, why,” 
asked Speaker Reed, “should it be my duty to shun him?” Other law- 
makers of high standing have testified to the expertness of the lobbyist. Is 
it not to be expected that congressmen, even after making allowances for 
the special interests of these experts, should be greatly influenced by the 
materials and arguments they present? Their influence is less to be mar- 
veled at when we consider that frequently there is no lobby on the other 
side of the question. 

But let us not credit the success of the lobbyist to his expert knowledge 
alone. Many of them represent powerful economic and social organiza- 
tions, organizations which do or may contribute handsomely to the party 
war chest or to the campaign funds of particular candidates. Further- 
more, some of these groups control or influence tens of thousands of vot- 
ers; and in states and districts where their strength is concentrated to any 
degree, they may easily make or break a congressman. Thus, legislators 
from agricultural areas cannot ignore the farm lobby with impunity; and 
those in whose districts labor is strong must treat the various labor lobbies 
with great respect. In 1935 the Walsh-Healey bill, regulating the condi- 
tions of employment in all firms receiving government contracts, was for 
ten months reposing with the House Judiciary Committee. Then Wil- 
liam Green, President of the A. F. of L., wired all members of the Commit- 
tee: “. . . I respectfully urge you to be present at meeting of the Judiciary 
Committee tomorrow morning . . . Your absence from this meeting will 
be construed as opposition to the measure and as unfriendly to labor. 
Our representative will be present at tomorrow morning’s meeting. Do 
not fail us. Be present.” It is a fact that all members of the Committee 
were present; that they favorably reported the bill; and that, the House 
passed it.®^ This could easily be matched in effectiveness by a veterans’ or 

32 Op. cit.f p. 271. 

83 Quoted in Luce, Legislative Assemblies^ p. 395. 

34 Quoted by O. R. Altman in his “Second Session of the Seventy -fourth Congress, 
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farmers' lobby. If a member of Congress does not show interest in the 
cause a lobbyist promotes, word is quickly passed back to his constituents, 
and he is flooded with calls, telegrams, and letters. Lucky indeed is that 
congressman who is not menaced by the power of the lobby, and coura- 
geous is he who defies it. It is from fear of being voted out of office that 
many of the much harassed representatives and senators can bring them- 
selves to see things as the lobby sees them. 

To what extent is the lobby an evil? No intelligent citizen will deny 
that organizations and individuals should be allowed to present their 
claims and programs to legislative bodies. It is almost equally beyond 
denial that some groups and their lobbyists seek to do this with clean hands 
and in a straightforward manner. In fact, the motives which prompt 
them to act or the blameless character of their procedure may lead the 
public to object to the term ''lobbyists" as applied to them. We can 
further state that the information furnished by a lobbyist, even if he is 
representing a very selfish interest, may be used with profit by intelligent 
legislators. What, then, are the evils of lobbying? 

First, the organizations represented by lobbies have more than their 
share of influence in shaping legislation. The general public has no 
lobby, and its interests are sometimes passed over when well-organized 
groups apply pressure to congressmen. It must be said, however, that 
the power of the lobby is often overestimated. Senator Thomas J. Walsh, 
whose record hardly leaves him open to the accusation of having attempted 
to screen either the lobby or his colleagues in Congress, seemed to think 
that the influence of the lobby has been exaggerated, especially that influ- 
ence which men who claim to have a "pull" or to be "on the inside" are 
supposed to exert. 

A second evil of the lobby is in the fact that the greater part of its work 
is done in secret. It is thus able to resort to pressure methods which would 
not bear the light of day, and, in particular, to use large sums of money 
of which no account is given. 

The third bad effect of the lobby is that it undermines the faith of the 
people in their government. They know that the lobby is at work; they 
believe that it works effectively with a large portion of their lawmakers; 
and they become cynical on the subject of representative government. We 
may say, then, that, while many lobbyists neither have base motives nor 
use insidious methods, the lobby is an institution to be regarded with grave 
concern. 

Means of curbing the lobby: i. Investigation. Outcries have been 
made against the lobby from time to time, and these have sometimes been 
followed by investigations. Perhaps the most dramatic drive against it 

It is true that “The People’s Lobby,*’ directed by John Dewey and a few other liber- 
als, is now functioning; but it cannot be said to represent the whole people, any more 
than the farmers’ lobby represents them. 
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was launched by President Wilson in May, 1915, when he told the public 
of “extraordinary exertions being made by the lobby in Washington to 
gain recognition for certain alterations in the tariff bill.” He denounced 
this lobby as numerous, industrious, and insidious. He made no specific 
charges, however; but the Senate committee which investigated the lobby 
found many concrete examples which sustained his general charge. As 
Senator Thomas J. Walsh put it, “the President had taken a shot in the 
dark and brought down a whole flock of ducks.” Many lobbyists left 
Washington — for the time being. Another important investigation of 
the lobby, again primarily a tariff lobby, was held in the fall of 1929. It 
revealed some questionable, if not dark, practices, as well as the fact that 
some concerns and individuals who employed lobbyists were duped by 
these hirelings to such an extent as to warrant their being placed in the 
“sucker” class. These investigations may cause lobbyists to move with 
more circumspection for a brief period, but their permanent result is 
practically nil. In May, 1932, President Hoover called attention to “the 
locust swarms of lobbyists w^ho haunt the halls of Congress seeking selfish 
privilege for special groups and sections of the country, misleading mem- 
bers as to the real views of the people by showers of propaganda.” A 
particularly aggressive lobby was that which operated against the utility 
holding company bill (1935), a lobby which led to another investigation. 

2. Regulation. Presumably, the purpose of investigation is to as- 
semble information which may be used in drafting a corrective statute. 
So far, the lobby investigations have not resulted in corrective legislation 
at Washington. Failure to legislate may be due to the fact that Congress 
has lost some faith in the power of statutes to correct evils. The problem 
of regulating the lobby is doubly difficult; for a method of regulation must 
be devised which will rid lobbying of its pernicious qualities without de- 
stroying its desirable features. It is hardly necessary to add that the dif- 
ficulties in the way of preparing such a regulatory statute are almost insur- 
mountable. 

Lobbying goes on at state capitals just as it does at Washington, and 
some of the states have attempted to regulate it. As long ago as 1890, 
Massachusetts passed a law requiring all legislative counsel and agents to 
register with the sergeant-at-arms, to give the names of their principals, 
and to list the bills the passage or defeat of which they sought to accom- 
plish. Counsel, agents, and their employers were required to state, within 
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thirty days after the close of the legislative session, the amounts used for 
the purpose of lobbying. It is rather obvious that a statute which requires 
publicity thirty days after the lobbying has been concluded is not par- 
ticularly efficacious. Nevertheless, the few other states which have at- 
tempted to deal with the problem have, in a general way, followed the 
Massachusetts system; and it cannot be said that they have had any more 
success th^n that state in reducing the evils of the lobby. It is probable 
that the evils of lobbying will be overcome, if ever, by an awakened public 
conscience, not by statute. 

3. The question of occupational representation. An interesting 
proposal for breaking the power of the lobby has been made. Students 
have said that the chief reason for lobbying is that manufacturers, trans- 
portation companies, bankers, merchants, lawyers, teachers, farmers, la- 
borers, and similar groups are not represented as such in Congress. It is 
urged that if occupational and professional groups of the type mentioned 
be given representation, lobbying would practically cease. Perhaps we 
should so remodel our government that some representatives could be 
chosen by “occupational constituencies,'" but there is certainly no immedi- 
ate possibility of this being done. Furthermore, if it were done, would it 
stop the activities of the lobby? One can easily picture a business concern 
lobbying as indefatigably as ever, justifying its conduct on the theory that 
its particular interest was not being correctly presented or intelligently or 
vigorously urged by the representatives of the occupational group to which 
it belongs. The essence of lobbying often lies in singular devotion and 
service to a particular phase of business altogether too narrow to be allowed 
a group representative in the legislative body. 

VII. POWERS OF CONGRESS 

A. Legislative 

The subjects on which Congress may legislate are enumerated in various 
clauses of the Constitution and in the amendments thereto, but the eighth 
section of Article I (which the student should now read carefully) contains 
nearly all of the important grants of power. The last clause (18) of this 
section is of tremendous importance; for it empowers Congress “to make 
all laws which shall be necessary and proper for carrying into execution 
the foregoing powers^ and all other powers vested by this Constitution in 
the government of the United States, or in any department or officer 
thereof." This is the famous “elastic" or “implied powers" clause, ex- 
plained in Chapter 2, section I. It is not necessary at this point to dwell 
on the legislative powers of Congress. The power of that branch of the 
government to legislate on executive organization and functions, is dis- 
cussed in Chapter 18, and its power to organize and prescribe the juris- 
diction of the federal courts is discussed in the chapter on those courts. 
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Other far-reaching powers, powers relating to finance, commerce and busi- 
ness, labor, agriculture, conservation, health, national defense, and social 
security are given attention in other chapters. It is sufficient for present 
purposes to state that the powers of Congress, as now interpreted, reach to 
the daily life of the individual in various ways, although the states still 
have the authority to regulate the normal life of the individual in most 
particulars (except in time of war). 

B. Judicial 

Impeachment.®® The Constitution gives the House of Representatives 
the sole power of impeachment, that is, the sole authority to vote the 
charges against a civil officer. The person against whom charges have 
been made is then tried by the Senate. Impeachment proceedings have 
never been instituted against a military officer, and it is very generally 
agreed that Congress has no authority to impeach such officers. In like 
manner, members of Congress are not , subject to impeachment — a point 
which was decided when an attempt was made to impeach Senator Blount 
in 1798. But the President, Vice President, and all civil officers may be 
impeached for “treason, bribery, or other high crimes and misdemean- 
ors.” The terms “high crimes and misdemeanors” have been given a 
rather broad meaning in practice. Judges have been impeached for 
vicious personal habits and for conduct unbecoming a judge and one of 
the charges against President Johnson was that his public addresses were 
“intemperate, inflammatory, and scandalous.” In the case of conviction 
in an impeachment proceeding, the penalty must be removal from office, 
to which may be added disqualification for holding any other office under 
the United States, Any officer so convicted may then be tried in the regu- 
lar courts for the crime or crimes for which he was impeached, and, if 
found guilty, receive sentence just as an ordinary criminaL”*^ While the 
President is prohibited from granting a pardon to one convicted in an 
impeachment, he may, of course, issue a pardon to cover the sentence of a 
court. 

How IMPEACHMENTS ARE CONDUCTED. Impeachment procedure may be 
set in motion when a charge is made against a civil officer by a member 
of the House of Representatives, by the President in a message to the 
House, by the legislature of a state, or by other interested parties. A com- 
mittee of the House may be asked to consider the charges; and if the 
committee favors impeachment, the House may then formally make the 

39 Haynes, op, cit., Vol. II, Ch. XV; "Rules for Impeachment Trials,” Senate Manual; 
D. Y. Thomas, "The Law of Impeachment in the U.S.,” Am, Pol, Sci. Rev, (1908), II, 
378-395; W. W. Willoughby, Principles of the Constitutional Law of the U.S. (1930 ed.), 
Ch. LXVIII. 

40 Constitution, Art. II, sec. 4. 

41 Constitution, Art. I, sec. 3, cl. 7. 
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charges against the accused in a set of articles known as “articles of im- 
peachment.” A few members of the House, commonly called “managers,” 
are then selected to conduct the trial in the Senate. If the President is on 
trial, the Chief Justice presides over the Senate, since the Vice President, 
who would succeed to the presidency if the Senate voted for conviction, 
might find presiding a delicate duty. The Senate pi*oceeds in impeach- 
ment cases very much as a court, with each senator under oath to do “im- 
partial justice according to the Constitution and laws.” The managers 
act as prosecuting attorneys for the House, and the accused has his defense 
counsel as in an ordinary trial. Witnesses are subpoenaed, examined, and 
cross-examined, and the trial goes on with the public in attendance. The 
trial ended, the Senate votes in secret on each article of impeachment, and 
if impeachment is sustained by a two-thirds vote upon any of the articles, 
the accused stands convicted. 

The impeachment record. There have been thirteen impeachments 
(counting the abortive attempt to impeach Senator Blount) and only four 
convictions, although several resignations preceding the impeachment 
trials accomplished practically the same results as convictions. The four 
officers removed by impeachment were judges, and one other judge re- 
signed after the House had voted for impeachment and just before the 
Senate had started the trial, with the result that action against him was 
dropped. Impeachment trials resulted in acquittal in the case of four 
judges. Likewise, W. W. Belknap, Secretary of War under Grant, was 
acquitted; and it is common knowledge that President Johnson was saved 
by one vote. Impeachment is, and should be, a remedy of last resort It 
was never intended that it should be used by Congress as a political means 
of controlling the executive department or the courts. Perhaps the only 
time the power was seriously abused was in the hectic days of Reconstruc- 
tion when Congress sought to remove its archenemy, President Johnson. 

Power to punish for contempt It was explained in the chapter on the 
structure and organization of Congress that each House has the authority 
to discipline its own members. In certain cases this authority may be ex- 
ercised over outsiders as well. Either House may punish an individual 
who physically obstructs its business, who physically assaults a member for 
action taken in the House, or who prevents a member from attending to 
his duties.^- Of special importance is the power of either House to punish 
any person who fails to be present and give testimony, or who fails to bring 
papers and documents, when properly called upon to do so. Duly author- 
ized investigating committees frequently have occasion to order witnesses 
to appear and give testimony, and the courts have held that they not only 
have the authority to issue such orders, but also the authority to impose 
punishment when the orders are not obeyed. Either House may impose 
the punishment, or the Congress may (it has in fact) by general law specify 

*»Marshall v. Gordon, 243 U.S. 521, 542 (1917). 
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the punishment in such cases, leaving the courts the duty of applying the 
criminal statute to recalcitrant individuals.^^ 

C. Executive and Administrative Potvers"^* 

Share in appointing and treaty-making powers. It will be recalled from 
our discussion of the President’s powers that the Senate shares with him 
two very important executive functions, namely, the power to give or with- 
hold consent to appointments to oiB&ce and to the ratification of treaties. 
We learned also that while the House of Representatives is given no share 
in the matter of appointments, individual members nevertheless are not 
without a voice in a number of instances. In like manner, the House has 
no constitutional part in treaty making; but many treaties require an act 
of Congress to put them into effect, and in such cases the House is in a 
position to make its power felt. 

Power to prescribe executive and administrative duties. The powers 
and duties of the President are in a general way laid down in the Consti- 
tution; but, to a considerable extent, the nature of the President’s work is 
determined by Congress. For instance, in the Civil Service Act of 1883, 
which placed a few thousand federal employees under the merit system, 
Congress gave the President the fundamental power of extending the 
merit principle to many more thousands of employees, a power which has 
been frequently used to the great advantage of the civil service. Again, 
Congress, through its powers to make laws respecting the postal service 
and foreign commerce, has authorized the President to make postal “trea- 
ties” and tariff agreements with foreign powers, such treaties and agree- 
ments in the individual cases to become effective without the advice and 
consent of the Senate. Taking another example, the very large responsi- 
bility of the President for the preparation and presentation to Congress of 
the national budget rests upon an act of Congress (1921). Illustrations 
could be multiplied almost without end, particularly from the broad 
grants of power made to the President by Congress in 1933, as indicated 
in the chapter on the President’s legislative powers, but those just men- 
tioned are sufficient to show how wide a field of presidential activity is 
opened up by Congress. Not only does Congress have a most important 
voice in determining the President’s sphere of action, but its powers are 
even wider in respect to the executive departments and the other insti- 
tutions of national administration. More will be said of this in a later 
chapter. Here we shall be content to notice that the great Departments 
of State, Treasury, etc, and the commissions, like the Interstate Com- 
merce Commission and the Federal Trade Commission, were brought into 
existence by acts of Congress. 

48 J. M. Mathews, The American Constitutional System (1940), pp. 110-111. 

44 Haynes, op. cit., Vol. II, Chs. XII-XIV; L. Rogers, The American Senate (1926), 
Ch. VI. 
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Detailed direction of administration. Writing in 1925, Carl Merz 
stated, ‘‘Congress hurries tirelessly from one administrative problem to 
another: from technical details of reforestation to causes of the hoof-and- 
mouth disease; from the right way to protect fish in Alaskan waters to the 
regulation of left-hand turns in the District of Columbia; from the proper 
temperature for a botanical garden to the loan of the Marine Corps Band 
for a centennial in Florida. It is a common practice nowadays for Con- 
gress to spend days debating such administrative questions as which guns 
shoot best, how long paints last, how mail tubes are operated, why some- 
body ought to be made a captain in the Navy/’ A certain amount of 
regulation of administrative authority is, of course, necessary and desira- 
ble; but when legislative bodies concern themselves with administrative 
minutiae, they are likely to do more harm than good. Congress does not 
now concern itself so much with regulating by law the details of adminis- 
tration. Many members seem to share the view of Speaker Rayburn that 
Congress cannot administer the laws it writes nor manage the wars it de- 
clares. Much less can Congress incorporate the rules of administration 
and management in its enactments. During the First World War, the 
crisis years following 1930, and the Second World War Congress delegated 
authority to the President and other administrative officials in a most lib- 
eral fashion. Nor has this delegation of authority been limited to periods 
of emergency; they simply mark the high points of the practice.^® Yet 
Congress, its committees, or individual members frequently take a hand 
in administration. 

It is, of course, entirely proper for Congress to satisfy itself that the poli- 
cies it fixes are carried out by administrative agencies in good faith. The 
appropriations committees have a regular opportunity to review the work 
of an administrative agency when it comes forward for funds. On occa- 
sion, appropriate legislative committees may “take a look” at the conduct 
of the agencies they have established. Individual members of Congress 
often bestir themselves over the administration of a law, the conduct of 
some agency, or the attitude of a particular civil officer. A congressman 
is likely to take action on the strength of a complaint from a friend or con- 
stituent, or from a newspaper report, or on the basis of his own observa- 
tion. He may go first to the administrative agency against which com- 
plaint is made and try to get the matter corrected. Failing in this, he may 
report the situation to a committee, which may or may not take his view 
of the matter. And, finally, he may lay the case before the House of which 
he is a member.^^ It is fairly obvious that this sort of check on adminis- 
trative officials and their employees is very likely to be based on isolated 

^5 Quoted in Rogers, The American Senate, p. 196, from C. Merz, ‘^Congress Invades the 
White House,” Harper*s Magazine, May, 1925, p. 643. 

-*6 On this delegation of power see Ch. 1 1, sec. V. 

47 Elias Huzar, "Congressional Control over Administration: Congress and the W.P,A.”; 
Am, PoL Sci, Rev,, XXXVI, 51 (February, 1942). 
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cases and personal considerations. As a means of holding administration 
accountable to Congress it is of little value. It is sporadic and capricious. 
Furthermore, there is better than an even chance that it will impair rather 
than improve administration. 

Examples are frequent of congressional outcries against the most effi- 
cient administrators. Indeed, in final analysis the charge has often been 
that an administrator is too good: that he will not appoint to subordinate 
posts the political supporters of congressmen; or that he is hewing straight 
to the line and letting the chips fall where they will, not responding to the 
pressures of powerful individuals or groups to go easy on them. It is a 
matter of common knowledge that some of the best administrative officials 
have been forced to retire for no other reason than their resistance to un- 
justifiable pressure from congressmen and the selfish interests behind them. 

Congressional investigations. A special method, but again a hit or miss 
one, by which Congress seeks to maintain a degree of control over adminis- 
tration is that of investigation. This power is not one specified by the 
Constitution but it is an indispensable part of the power to legislate. 
Consequently, investigations of any office or subject may be made, pro- 
vided the investigation has some relation to possible legislation. Con- 
gress has resorted to sporadic but frequent investigations of official con- 
duct. These investigations are more often undertaken by the Senate than 
by the House, for, as Professor Rogers points out, party control is so strong 
in the House that the leaders of the majority, if they are of the President's 
party, will usually prevent a proposal for an important investigation from 
coming to a vote.^® 

Investigations are roundly condemned in many quarters as being- 
launched for partisan, or even for personal, reasons; as interfering un- 
duly with the executive departments; and as calculated to bring those 
departments and their officers into disrepute, or even disgrace. These 
criticisms are by no means groundless, and they are often made in good 
faith. But some individuals oppose investigations because they happen 
to approve of what is being done by the departments under fire; others, 
because they have good reasons to fear that investigation may disclose 
some very nasty conditions, not only in the public service, but also in cer- 
tain private business closely connected with it; still others, because they 
believe '‘everything is all right" and do not see why we should not live in 
a permanent state of political tranquillity. Admitting the abuses of in- 
vestigations, there are few informed persons who denounce them as un- 
mitigated evils. Since the people's representatives have no other effective 
means for finding out what the departments are doing, one would be rash 
indeed to propose that the investigating practice be abandoned. These 

48 op, dt.y p. 202. The New Deal has not, however, been able to hold such control 
over Democrats in the House, If it had, the Dies Committee would never have been 
appointed, certainly not continued. 
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congressional inquiries have frequently produced salutary results of a tem- 
porary, if not of a permanent, nature. To take just one good example, 
the Senate investigations of the oil and other scandals in 1924 resulted in 
the retirement of three Cabinet officers, several indictments, and a few 
convictions.^® Of particular significance are the investigations of several 
committees on matters relating to the conduct of the Second World War 
(see Chapter 26, section II). 

VIII. HOW CONGRESS MIGHT BE IMPROVED 

What is the matter with Congress? Congress is frequently criticized 
and ridiculed by the press and by individuals, from leading industrialists 
and publicists down to the keepers of the smallest shops and the possessors 
of the dullest wits. An uninformed and boring speaker, finding the “go- 
ing hard,“ may safely count on a laugh or applause when he hurls a sharp 
barb at Congress. The reasons for the criticism of Congress are many; 
some are justifiable and some are not. The economic and social interests 
of the country are complex and diverse. Congress offends one group and 
pleases another by passing or failing to pass a piece of legislation. By its 
next action or nonaction, it may offend the group which was pleased by 
its disposition of the previous issue, and please the group which was of- 
fended. When Congress has finished a session, each interest can probably 
find something in the list of enactments which represents a favor or con- 
cession to it; but it will be almost certain to feel that the matters dear to 
its heart have been passed over or lightly considered. vSuch is human na- 
ture that the failure of Congress to take care of a group’s interest in one 
case will be remembered, while its consideration for such interest in an- 
other will be forgotten. Congress receives criticism, not only because it 
must of necessity disappoint many powerful interests, but also because the 
public does not understand the immensity of the task which confronts 
Congress and the conditions under which it must work. Furthermore, 
the public is much more likely to notice the antics and clowning of con- 
gressmen than it is to obseive their statesmanship. This is perhaps ex- 
plained by the fact that the bulk of the hard work of Congress is done in 
committee (this is particularly true of the House) and not on the floors. 

In 1941 Professor Frederic A. Ogg, then President of the American Po- 
litical Science Association, appointed a committee of scholars to study and 

49 Congressional investigations are often for other purposes than checking up on the 
administrative departments. One need only recall the various investigations of lobby- 
ing, banking, campaign expenditures, public utilities, munitions makers, etc. Such in- 
vestigations are, broadly .speaking, for legislative purposes. Occasionally they are for 
^‘politicar’ purposes. The Dies Committee on un-American Activities although not 
constituted primarily to investigate administration agencies, has done so, probably for 
“politicar’ purposes. 
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1 .port on Congress. Its Second Progress Report is well worth attention. 
The high spots of the committee’s diagnosis are here summarized: 

(1) The decline in the effectiveness and prestige of Congress reflects a 
trend toward strengthening the executive power. The trend is distinct 
in all representative governments, and it is caused by the great expansion 
and centralization of governmental functions and other conditions, a num- 
ber of which are not under legislative control. To the extent, however, 
that Congress weakly yields to executive direction, the legislative branch 
is responsible for its minor place in the scheme of government. 

(2) Congress finds it difficult to keep informed upon the operations of 
the administrative machine, and it does not avail itself of information that 
is available. Consequently, it is not well organized to exercise oversight 
of administration. 

(3) Few congressmen take an over-all view of the interests of the coun- 
try. The great majority represent their districts or states.®^ They strive 
mightily to get appropriations for their particular areas, and some of them, 
in the face of claims of impartial observers that other locations were more 
desirable, have sought to have war industries established in their districts. 
Constituents keep their congressmen busy interceding with administrative 
officials, seeking commissions in the armed forces, attending to pension 
claims, and in performing various other personal services. Congressmen 
have been characterized as “Uncle Sam’s” bellboys running a “popular 
chain store service” for their constituents. It is true that there are con- 
gressmen who give little of their own time to this type of thing, leaving it 
to their secretaries; but the typical politically-minded congressman spends 
a large part of his energy on it, believing, as does a former Speaker of the 
House and Vice President, John N. Garner, that such activities constitute 
a congressman’s bread and butter. 

(4) Congress has been criticized for not resisting the demands of agri- 
culture, labor, and other special interests, and for voting itself annuities 
and engaging in “politics as usual.” But, on the credit side, it may be said 
that Congress responded promptly to Executive requests for power and 
money with which to wage the Second World War.®^ 

(5) Although members, particularly members of the House, take their 
committee work seriously, the committee system is not well organized 
either for the purpose of oversight of administration or for the formula- 
tion of legislative policy. Several investigating committees are often cre- 
ated for the same or overlapping subjects, taking an unnecessary amount 
of congressmen’s time and that of the administrators who must appear be- 

George B. Galloway et al., ‘^Congress — Problem, Diagnosis, Proposals . . Am. 
Pol Set. Rev., XXXVI, 1091 (December, 1942). 

51 See "We Have No National Government,'* Readers' Digest, January, 1938. 

52 On Congress and the war see Chapter 26, sec. II. 
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fore the committee. Various committees have been concerned with the 
conduct of the Second World War. Joint committees of the House and 
Senate might prove more efficient both as investigating and legislative 
committees. 

( 6 ) With a few exceptions, Congress has not taken the necessary steps 
to strengthen its research and staff facilities. jt niust therefore rely upon 
administrative departments and private research agencies for this service. 
Other deficiencies and delinquencies of Congress were noted by this Com- 
mittee of professors. Yet their diagnosis was not that Congress was on 
the verge of a general breakdown, but rather that it had developed dan- 
gerous symptoms in a number of particulars. The committee believes 
that “Congress still possesses essential deliberative and representative func- 
tions which no other group is equipped to perform so well.’' 

Suggestions for improvement. The committee appointed from the 
American Political Science Association is of the opinion that three pro- 
cedural changes would greatly improve the work of Congress and restore 
some of its lost prestige. The first procedural change suggested is that 
committee work be recognized as the heart of congressional activity. 
“Most of the days and most of each day of a congressional session should 
be legally and specifically devoted to committee meetings. Hearings, 
preferably joint hearings for concentration of attention, should be open 
to the public by card, as is now the Senate gallery, and should be recog- 
nized by constituents and sightseers as the way to see Congress at work. 
Rather than looking down at a forlorn performance before empty chairs, 
the public could choose between attendance at one or more parts of a 
twelve-ring committee circus where questions and arguments would be 
lively and real.” 

The House and Senate meet for only two main purposes, (1) to vote on 
measures and (2) to debate, not to change votes (seldom if ever is a vote 
changed by a speech), but to explain or justify their individual votes and 
to influence public opinion. Since this is true, why not greatly reduce 
the time for full sessions? The committee suggests that these functions 
could be performed in two or three evening meetings each week, one even- 
ing for voting and perhaps two for debating, the proceedings to be heard 
over the radio. The committee is realistic. Its recommendation calls for 
an adjustment with Quiz KidSj Information Please, and Raymond Gram 
Swing to avoid too much competition. Congress could put its best men 
in these debates and present the issues to the American people in an effec- 
tive manner. Why should this type of congressional rostrum not hope to 
rival fireside chats, Town Halls, and University Round Tables? 

ssof value both as to what has been done and what ought to be done is Lindsay 
Rogers* *The Staffing of Congress,’* Political Science Quarterly, LVI (March, 1941). 
op, cit., p. 1098. 

^sibid. 
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The committee’s third proposal is that Congress take a recess for four 
days each month, during which time its members are to return to their 
constituents to explain national policies, laws, and administration and 
hear local opinion on the same. No other branch of the government 
has the representative character and therefore the members of no other 
branches of the government are in a position to perform this representa- 
tive function.^® 

A general suggestion for the improvement of Congress may be in order. 
Perhaps it is too broad to be useful, too idealistic to be attainable. The 
suggestion is not that congressmen cease being politicians, but rather that 
they try a new brand of politics; that they make the national interest, by 
deeds as well as by words, their political program; that they go before 
their constituents explaining their stand on national issues with vigor and 
clarity and, on occasion, with a cheerful note of defiance. The average 
decent voter would respond favorably to a representative or senator who 
puts the interest of his country above that of his state or district. Voters 
with special interests and claims would not, but they are seldom in the 
majority; besides, some of them would be big enough to support a coura- 
geous man who defies them. There have been, and are, men in Congress 
who have followed substantially the plan here suggested, and the percent- 
age of them who have died still in their seats or voluntarily retired is quite 
as high as that of the district-serving, errand boy congressmen. The fact 
is that the typical member of Congress has assumed for so long that the 
only way to hold his place is by pandering to his district that he does not 
notice how many members who follow that course are repudiated by the 
voters, or that the few members who stand on national issues have, with 
an encouraging degree of frequency, experienced renewals of the voters’ 
confidence. 

For reading list, see references at the end of Chapter 1 3. 

At the end of the committee's report are a number of proposals and recommenda- 
tions coming from individual members of the committee. Many of these proposals are 
worth attention. See also Robert Luce, Congress — An Explanation, Ch. V, and his 
“Petty Business in Congress/' Pol. Sci. Rev., XXVI, 815 (1932). 
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Having examined the structure, organization, and procedure of Con- 
gress, and having made a brief summary of its powers, we shall now make 
a similar study of state legislatures. Since these bodies are so similar to 
Congress in many respects, it is not necessary to discuss them at length. 
Our knowledge of the ways of Congress will make summaries, or even bare 
references, sufficient on a number of points. But whei'e the state law- 
making bodies differ materially from Congress, and where for no good 
reason they resemble Congress, we shall have fuller discussions. 


T. STRUCTURE ^ 

Popular belief in the bicameral system. Nebraska is the only state with- 
out a bicameral legislature. If an individual who is not a student of poli- 
tics thinks of the system at all, he thinks of it about as he does of a law of 
nature. It simply must be so. If one asks why there must be two cham- 
bers, the typical citizen probably regards him with mingled contempt and 
suspicion, and then speaks with that strong emphasis which comes from 
assurance: ‘'Why, one house serves as a check upon the other. Either 
house might hastily pass some villainous bill; the other house will proba- 
bly give the measure more consideration, defeat it, and that will be one 
more bad law that we won’t have to bother with.” If the inquirer is not 
made ashamed of his “ignorance” by this reply he might ask: “Why, then, 
should we not have three houses, or four? Certainly w^e have plenty of 
bad laws passed by the two houses. Maybe four houses, with all the 
checks they would provide, would succeed in checking out practically all 
the unwise bills,” At this point the “informer” might become a bit irri- 
tated and say that every fool knows that there should be two houses, and 
just two; that they probably check each other as much as is desirable; that, 
in any case, the men who wrote the state constitution knew what they were 

1 The Annals of the Am, Acad, of Pol. and Soc. Sd., CVC (January, 1958), various arti- 
cles on stale legislation by leading authorities; F. G. Bates and O. P. Field, State Govern- 
ment (1939 ed.), Ch. VI; W. F. Dodd, Stale Govermnent (1928 ed.), Ch. VI; W. B. Graves, 
American State Government (1941 ed.), Ch. VII; A. N. Holcombe, State Government in 
the United States (1931 ed.), pp. 282-291; A. F. Macdonald, American State Government 
and Administration (1940 ed.), Ch. VII; J. M. Mathews, American State Government 
(1934 ed.), Ch, X. 
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doing ^;hen they gave the legislature an “upper” and a “lower” house, 
following the plan adopted by the Philadelphia Convention for Congress. 
At the mention of the fact that the states have the legislative system which 
the enlightened patriots in 1787 deemed sufficient for the needs of the 
national government, the inquirer is probably silenced. It is our duty 
to push the inquiry a little farther. 

Why the bicameral system was adopted. The student knows, of course, 
that nearly all of the colonies employed the bicameral legislative system, 
patterned after the two Houses, Lords and Commons, of the British Parlia- 
ment. Following the British and colonial models, nearly ail of the state 
governments organized during the Revolution adopted the dual plan. 
In some of the states, the rank and file of citizens elected the members of 
the lower house, while the upper house was elected by the propertied 
classes. This distinction was never made in other states, and the states 
which adopted it soon gave it up and allowed the same electors to choose 
members of both branches of the legislature. Not only that, but, with a 
few exceptions, population came to be accepted as the basis of representa- 
tion in the upper as well as in the lower house. There was, then, no essen- 
tial difference between the two houses; and the main excuse for the two 
was that one would check the other, or, to put it affirmativ^ely, that bills 
would be more carefully considered by two houses than by one. The 
framers of the Federal Constitution prescribed the bicameral system for 
the national government not only because past practice in Great Britain 
and America stamped it with approval, but also because it made possible 
the great compromise on representation — representation in the House of 
Representatives according to population, and in the Senate an equal 
representation of the states. The states were strongly influenced by the 
federal system, and those which started with the unicameral type of legis- 
lature abandoned it for the bicameral plan.- With only one dissenter, 
the stales continue with the dual type of legislature. Yet it has been dis- 
covered in recent years that ideas can be changed rather quickly, and it 
may be that the Nebraska experiment will be tried in other states in the 
near future. ' . 

Do THE HOUSES CHECK EACH OTHER? Somc studies ® have been made of 
the working of the bicameral principle, and these do not show that the 
two houses effectively check each other, except perhaps in a few states. 
True, a number of bills passed by one house are killed in the other; but 
the killing is usually indiscriminate. It is true, also, that one house 
amends many bills originating in the other; but, here again, the amend- 

2 Georgia (1789), Pennsylvania {1790), and Vermont (1836). See D. B. Carroll, The 
Unicameral Legislature of Vermont (1933), and I. A. Watts, ‘’Why Pennsylvania Aban- 
doned Unicameralism,” State Government, March, 1936, pp. 54-55. 

3 D, L. Colvin, Bicameral Principle in the New York Legislature (1913); Thelma 1 . Gris- 
wold, Bicameralism in Ohio (1937); Boro thy ,Schaff ter, The Bicameral System in Practice 

(1929)- 
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ing may be good, bad, or indifierent. Consideration by two houses often 
means only two hasty considerations, or simply a hasty consideration in 
the house in which a bill originates and the acceptance of its conclusions 
by the second house without any consideration. It is further charged that 
the bicameral plan enables party leaders or the “organizations” to control 
legislatures in an irresponsible manner. Here is an example. The pub- 
lic seems to want enacted a law which the leaders secretly oppose. The 
leaders have a different bill introduced and passed in each house. Then 
a conference committee, under the control of the leaders, of course, goes 
through the form of attempting to agree upon a measure acceptable to 
both houses. By previous arrangement the conference committee fails to 
agree, and no law is enacted. Nevertheless, by this subterfuge, both 
houses go on record as approving a measure which the leaders deftly be- 
headed."^ It would seem, then, that the bicameral system not only fre- 
quently fails to insure adequate consideration of bills and to accomplish 
the defeat of unwise ones, but also that it may be used as a means of dodg- 
ing responsibility.® 

More effective checks. After all, whether or not the houses check 
each other is not a very material point; for legislation is checked by a 
number of other means which we deem quite sufficient. The committees 
of each house, although far from perfect, do a great deal to improve the 
quality of legislation by their preliminary studies of the bills introduced. 
The governor’s veto, discussed in a previous chapter, often proves to be 
an effective guaranty against faulty legislation. Then, we must not for- 
get the courts with their power to nullify unconstitutional acts. In par- 
ticular, we must remember that the federal courts will void state laws 
which violate such important provisions of the Federal Constitution as 
the clause which prohibits the states from passing laws depriving any per- 
son of life, liberty, or property without due process of law, and the clause 
prohibiting the states from impairing the obligation of contracts. Con- 
sidering that legislatures are held in check by these agencies, it hardly 
seems desirable that the bicameral check, usually fictional, seldom a posi- 
tive good, and on occasion mischievous, should be retained. 

The case for a unicameral legislature. With the foregoing considera- 
tions in mind, it is not surprising that many students of government advo- 
cate a unicameral system for the states.® It is argued that this system will, 
expedite the business of the legislature; prevent the leaders from dodging 
responsibility; and, by reducing the number of legislators, enable states to 
pay adequate salaries to those remaining. It is pointed out that the single 

^ Holcombe, op. cit., p. 307. 

5 The typical member of the legislature usually stresses the value of the “checks'* under 
the bicameral system, but several members have frankly told me that they need protection 
— the privilege of dodging responsibility. 

« See, “A Model State Constitution" (1941 ed.), prepared by the National Municipal 
League. 
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chamber has given satisfactory results in several Canadian provinces, in 
Swiss cantons, and in other countries. Advocates of the single chamber 
make a strong argument for it when they show that the cities have long 
since abandoned the bicameral council in favor of the single-chamber 
council. In 1936 the Irish Free State abolished its Senate. 

Nebraska is willing to experiment. In several states, attempts have 
been made to secure the adoption of the unicameral principle. Consti- 
tutional amendments have been submitted in Oregon (1912 and 1914), 
Oklahoma (1914), and Arizona (1916); but they w^ere defeated in each 
case. In 1913 Governor Hodges of Kansas proposed a single chamber, 
to be composed of less than a score of members, who should be experts in 
legislation and give their full time to affairs of state. His novel and in- 
teresting proposal was not submitted to the voters.'^ Despite the fact that 
ten states gave thought to the unicameral idea between 1910 and 1934, 
Nebraska is the only state which adopted it. The proposal was brought 
forward in that commonwealth from time to time for twenty years and 
there is little doubt that it would have remained in the proposal state for 
another twenty years but for the fact that Nebraska’s statesman, Senator 
George W. Norris, actively sponsored the unicameral plan in 1933 and 
1934. Opposed by practically every newspaper of the state as “radical,” 
“revolutionary,” and “dangerous,” the constitutional amendment was 
adopted by the voters in November, 1934 — a proof of the Senator’s power 
over his constituents.® The amendment provides for a chamber of not 
less than thirty nor more than fifty members, and the legislature fixed the 
number at forty-three, to be chosen on a non-partisan ballot. The plan 
went into operation with the legislative session of 1937. A critical evalu- 
ation of it must be deferred for some years, but Nebraskans were encour- 
aged to note the high type of representatives elected under the new system 
and pleased with the record they have established.® Since 1934 the uni- 
cameral plan has been an issue in a score or more of states. 

The size of the chambers. The number of state senators and represen- 
tatives is rather rigidly fixed by the constitutions in some states; but in the 
greater number of states, the constitutions simply impose general limita- 
tions and leave the legislatures to determine the exact number. Senates 
vary in size from 1 7 in Delaware to 67 in Minnesota, with less than half 
the states having as many as 40. The lower houses are considerably larger 
than the senates, varying in size from 35 in Delaware to 427 in New Hamp- 
shire, but the number is usually somewhere between 100 and 150. Nearly 
all of the large lower houses are in the New England states, because the 
system of town representation, still in use there, necessitates a large num- 

7 Carrol, op, cit,, pp. 4 ff. 

8 J. P. Senning, “Nebraska Provides for a One-House Legislature,” Am, PoL ScL Rev, 
(1935), XXIX, 69-74. 

9 Senning, “Nebraska's First Unicameral Sessions,” dnnals of the Am. Acad, of PoL 
and Soc. ScL^ CVC, 159 (January, 1938). 
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ber of representatives. It is generally agreed that the size of both the 
senate and the house is, in most states, larger than necessary. Despite this, 
the tendency is to increase the numbers; for when a reapportionment is 
made, either the communities which have not increased in population 
must lose representatives or those which have increased naust be given 
additional representatives, and in our chapter on the structure of Con- 
gress we learned that, politically, it is much easier to take the latter alter- 
native. 

The basis of apportionment. For purposes of representation, the typi- 
cal state is divided into two sets of districts — one set for members of the 
lower house, and the other for the upper house. The counties serve as 
convenient units for representation in the lower house in most of the 
states, except in New England, where the town is the unit. Counties 
usually have representatives in proportion to their population, but the 
general rule is that a county shall have at least one representative. Except 
in Maine and Massachusetts, the New England system of towni representa- 
tion pays scant attention to population, particularly in Vermont and Con- 
necticut, the former state giving every town, regardless of size, one, and 
only one, representative, the latter allowing large towns a maximum of 
two representatives. Apportionment in the senate is usually on the basis 
of the population of the counties, although some of the New England 
states use the town as the unit, practically disregarding the difference in 
population. Small or sparsely settled counties may be combined to form 
a senate district, and densely populated counties may be divided into sev- 
eral districts. A few states (Illinois, for example) make use of the same 
district for senators and representatives. A state having 50 senators and 
150 representatives would, under this plan, have one senator and three 
representatives from each district. 

Discrimination against cities. As already intimated, there are ex- 
ceptions to the general rule that localities are represented in the legisla- 
ture according to population. Inequalities, sometimes amounting to 
gross discriminations, occur principally in those states which have large 
urban populations. Many authorities have discussed this problem, but 
this paragraph is based upon an article by Professor David O. Walter.^^ 
In more than a majority of the states the constitutions favor the rural areas 
in the matter of legislative apportionment. In twenty of these states the 
composition of the senate favors the less populous areas, and in twenty- 
seven the rural communities are given the advantage in the lower houses. 
Furthermore, legislatures, dominated by representatives from the *‘cow 
counties" often fail to carry out the clear mandate of the constitutions to 
reapportion seats. The Illinois legislature, which has not made a re- 
apportionment since 1901, is only one of the worst examples of this. In 

10 “Reapportionment and Urban Representation,” Annals of the Atn. Acad, of PoL 
and Soc, Sci,^. CVC, n (January, 1938). 
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at least two dozen other states tlic legislatures have similarly failed to carry 
out the requirements of the constitutions. The courts are powerless to 
correct this situation because reapportionment is a political question — 
one over which the courts have no jurisdiction. The “rotten borough’^ 
system, the scheme under which sparsely populated areas are over-repre- 
sented at the expense of the metropolitan communities, thus continues 
to flourish. Constitutional provisions relating to senates discriminate 
against Atlanta, Baltimore, Los Angeles, Providence and other cities, and 
the unconstitutional failure of legislatures to do their duty add to the list 
Chicago, Detroit, St. Louis, and other urban centers. In perhaps as man;y 
as twenty states urban populations have only about half the representation 
to which their population entitles them. 

Reasons for discrimination. Originally, the states were predominantly 
rural and equal numbers of representatives from counties or towns, re- 
sulted in few gross disproportions. With the growth of cities, however, 
equal representation produced the inequalities noted above. In most 
states concessions were made to the urban areas by increasing their number 
of lawmakers; but the increase was almost never in proportion to popu- 
lation. Delegates in legislatures and constitutional conventions, regard- 
ing cities as full of irresponsible non-property owners, foreigners, and 
radicals, or even as cesspools of iniquity, and likely to disturb the political 
and social order if given the power to do so, used their original advantage 
of numbers and voted against making fair concessions to the urban dwell- 
ers. A statesman so broad of mind as Jefferson had the gravest misgivings 
when he contemplated the untoward political and social possibilities of 
urban electorates. Discrimination continues not only because many 
“good” people see it as a means of curbing excesses for which large repre- 
sentations from cities might be responsible, but also because it is to the 
economic and political advantage of those who have control under the 
present system to continue it. 

Some results of discrimination. Rural populations and their represen- 
tatives, despite certain populistic tendencies, are essentially conservative 
on the great problems of the day; certainly more so than city people. This 
means that conservatism has more than its share of representation in the 
legislature. Whether or not this is a “good thing” depends upon one's 
point of yiew; but it is suggested that we assume a great deal when we say 
that a farmer and his hired man are entitled to a voice in government 
equal to that of a banker, a clerk, and a factory laborer. Another conse- 
quence of this discrimination is that a number of states may find them- 
selves with Republican legislatures and Democratic governors, the reason 
being that over-represented rural districts (outside of the South) are pre- 
dominantly Republican, while the under-represented cities are more often 
Democratic. It is true that legislatures and governors of opposite politi- 
cal parties have, on occasion, established working relationships, but if they 
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are of the same political persuasion ‘‘the going'" is usually smoother. One 
other point of significance should be mentioned. It is unfortunate that 
rural members of a legislature who understand nothing of the problems of 
municipal transportation, police, and similar complicated subjects have 
such a large voice in determining what shall be done about them. And 
it is as ridiculous as unfortunate that rural legislators should decree that 
there shall be no sports on Sunday, no Sunday movies, and no selling of 
cigarettes on any day of the week. 

Should representation be determined entirely by population? De- 
spite the generally accepted principle that representation should be based 
on population, many students and public men argue for a modified plan. 
They say that there is more to be represented than numbers; that the vari- 
ous interests of the state should be represented as well; and that the inter- 
ests of the rural sections will suffer if large cities containing over half the 
population of a commonwealth are given representation in that propor- 
tion in both houses of the legislature. A plan which gives such propor- 
tion in one house and limits repiesentation in the other seems to meet with 
considerable favor. The criticism made above, referring to the grosser 
inequalities and discriminations, are not intended to be inconsistent with 
a plan, of representation which would contain some restrictions on urban 
representation in one branch of the legislature. 

Terms, qualifications, compensation, and immunities of legislators. 
About thirty states fix the terms of senators at four years; other states (ex- 
cept New Jersey, in which the term is three years), at two years. In the 
lower house the term is two years in forty-one states, and four years in four 
states, while New York and New Jersey, adhering seemingly to the theory 
of 1776 that “where annual election ends, there tyranny begins,” still hold 
to the one-year term. Nebraska elects her single chamber biennially. 

Senators and representatives must meet the requirements of citizenship 
in the United States, residence in the districts they represent, and age. 
These requirements are of no particular importance, as there is very little 
likelihood that any person with a chance of election would fail to have 
them in any case. 

Compensation of state lawmakers is notoriously low. The amount is 
fixed in many state constitutions, and it has been found very difficult to 
secure the approval of amendments granting increases or granting the 
legislature the authority to make highly desirable adjustments.^^ Seven 
dollars a day for the period of the session is, perhaps, not far below the 
average compensation, and it is grossly inadequate. The only expense 

The people of Kansas have five times defeated a proposed amendment to increase 
the three-doilar-per-day allowance. A member of the legislature facetiously proposed 
that a log cabin dormitory be erected on the capitol grounds for the convenience of the 
lawmakers; ffiat the cabin be equipped with wooden bunks; and that fresh, clean straw 
be supplied front time to time. 
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money ordinarily allowed the members is for transportation^to and from 
the capital. 

Just as congressmen do, state senators and representatives enjoy im- 
munity from arrest while in attendance at sessions and in going to or 
coming from the same, except in case of treason, felony, or breach of the 
peace. 

Again, as their national prototypes, they are accorded freedom of speech 
and debate in their respective houses.^- 

Personnel of legislatures. The composition of the typical state legisla- 
ture bears a strong similarity to the personnel of Congress. Many lawyers 
are present, often relatively )oung lawyers who experience no particular 
difficulty in getting away from their few clients for the session and who lose 
no large volume of income in so doing. In fact, experience in the legisla- 
ture may improve the professional status of the young attorneys and 
bring them more clients and larger fees. Next to the lawyers, the farmers, 
many of them well along in life, have the largest delegations. Then 
there are merchants, manufacturers, bankers, clerks, real estate men, 
salesmen, professional politicians, demagogues, and political “accidents.” 
They are all there, good, bad, and indifferent. In their qualifications 
for their duties they rise well above the general run of voters who sent 
them to the capitol, and their unselfish devotion to the public interest 
may in like manner exceed that of the electorate. The number of women 
serving in legislatures now varies from 125 to 150, numbers not sufficient 
to produce any marked changes in legislation, even if women's interests 
were markedly different from those of the men. 

The turnover in legislative personnel is very high, too high. It is often 
said that a member must seiwe in three sessions before he can hope to 
become effective. Professor Charles S. Hyneman has made studies of 
the turnover in a number of states, and his figures show that in only one 
fifth of the chambers studied ai'e there majorities who have served for 
three sessions. In one third of the chambers he found that less than one 
fourth of the membership had served as many as three sessions.^® It may 
be that the three-sessions test is too high, but the figures do reveal a con- 
stant and strong flow of experienced members from the legislative halls 
which does not augur well for any improvement in the legislative process. 
Yet it is encouraging to note the regularity with which certain mature 
members (admittedly the number is far too small) with no particular axe 
to grind are regularly re-elected. Practically every college student can 
name legislators in his own state who serve unselfishly and ably, term 
after term. 

12 Book of the States, published biennially by the Council of State Governments, con- 
tains many facts and figures, 

13 ‘‘Tenure and Turnover of Legislative Personnel,'* Annals, CVC, 21 (January, 1938). 
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Do legisla|ures represent? It is often said that, broadly speaking, legis- 
latures are fairly representative of the larger economic and social groups. 
Although few of the lawmakers carry union cards or have other direct 
affiliations with labor, it is stated that other voices are frequently raised 
on behalf of labor. There is no doubt that business and agriculture are 
directly and well represented in the legislature; it is certain that labor, 
both industrial and agricultural, and some other economic and profes- 
sional groups ai'e not directly represented, and it is debatable whether 
they are fully represented by legislators who have their life among other 
interests and organizations. In any event, it may be argued that legisla- 
tures as now constituted are not truly representative of the many interests 
of the whole population of a state. This is explained in part by the fact 
that legislators are commonly chosen by single-member districts. It is, 
of course, impossible for more than one to be chosen from such a district, 
and this means that those of the minority party, even though they may 
number just a few less than the majority, go unrepresented as far as that 
particular district is concerned. Where there are three parties in a district, 
it is possible for a candidate to win who has only thirty-four per cent of 
the votes, thus leaving sixty-six per cent of the voters unrepresented. 

Proportional representation. In order to give the parties fair quotas 
of the representatives, plans of proportional representation have been 
proposed. In one form or another, “P.R.’’ is now employed in a number 
of European countries and in a few American cities. Without going into 
technicalities,^^ we will simply say here that, if applied to the election of 
members of the lower house of a state legislature, it would mean that our 
single-member districts would give way to large districts, each sending 
some half a dozen members to the lower house. The votes would be cast 
and counted in such a way that parties or groups which cast one third of 
the votes in the district would elect one third of the representatives, and 
other parties or groups would in like manner receive their fair proportion 
of the representatives. Of course it would never give the parties repre- 
sentation in strict mathematical proportion to their voting strength, but 
proportions would be approximately fair — much fairer than under our 
present system. 

Objection to P, R. Nevertheless, the principle of proportional repre- 
sentation does not meet with any particular enthusiasm in this country. 
It is argued that, by giving smaller third parties an opportunity to elect 
their candidates to office, our two-party system, in which we take so much 
pride and in which we place so much reliance, will be disrupted. With 
this development, it is feared that frequently no party would have a 
majority in the lawmaking body, and that we would have to resort to a 

14 There are a number of books and articles which fully set forth the details. C. G, 
Hoag and G. H. Hallett, Jr., Proportional Representation (igsd), covers the field thor- 
oughly. 
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''bloc'' system of government, the working of which in Continental 
European countries has not favorably impressed us. It is said further 
that, as between the two major parties, the present system works out with 
reasonable fairness in the long run; that disproportions favoring a party 
in one district are equalized by disproportions favoring the other party in 
another district. This, however, is taking some liberties with the facts. 
A party with a majority will almost invariably win more than its fair 
quota of seats under the present arrangement. While admitting this to 
be true, the advocate of party government will nevertheless say that the 
majority party needs this extra “unearned’' majority in order to carry out 
its program. Conceding that there are certain very clear, if somewhat 
theoretical, advantages on the side of proportional representation, the 
exigencies of practical politics relegate it to the background. After 
all, it can hardly be said that the unfair representation of parties in 
legislative bodies constitutes a major problem in state government. 

Legislative sessions. The matter of legislative sessions demands brief 
attention before we leave the subject of legislative structure. Nearly all 
the states are now content with biennial sessions. New York and four 
other states still hold annual sessions, and Alabama is alone in her plan of 
holding regular sessions quadrennially. In about forty states, the legisla- 
tures convene in regular session in January of the odd year. The time 
they may remain in session is stipulated in the constitutions of about 
three fourths of the states. Sixty days is the limit fixed in the majority 
of these states. Sometimes, on account of the mass of business to be dis- 
patched on the last few days, the clocks are turned back or are officially 
ignored until the work has been finished. 

Split sessions. California and several other states have tried the experi- 
ment of split sessions. By the California plan, the legislature meets for 
not more than thirty days for the purpose of the introduction of bills 
and the disposition of certain preliminary matters. Then it must take a 
recess for not less than thirty days, the assumption being that during this 
period the members will mingle with their constituents and learn their will 
on pending legislation. When the legislature reassembles, no new bills 
may be introduced in either house without the consent of three fourths 
of the members thereof, and no member may introduce more than two 
bills. Split sessions have not demonstrated their utility to such an extent 
as to induce other states to follow the plan. In states which place no 
constitutional limit upon the length of sessions, a device known as the 
“adjourned” ^session is sometimes resorted to. Thus, the Ohio legislature, 
with a Republican majority, has adjourned several times for long periods, 
in order to prevent a Democratic Governor from appointing men of his 
own party to administrative offices held by Republicans whose terms have 
expired.^® 

16 Dodd, op. cit., pp. 166, 168. 
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Special sessions. Special sessions of the legislature may be called by 
the governor in practically every state, and in a few states the members of 
the legislature may demand a special session. More than half the states 
limit the legislature as to the matters it may consider in a special session, 
the common limitation being that no topics other than those proposed by 
the governor shall be considered. Such sessions have not been common 
except in recent “depression” years. On several occasions, governoi's have 
been impeached at sessions which they themselves have called. Fearing 
a hostile legislature, Governor Bilbo of Mississippi (1931) refused to call 
a much-needed special session unless the majority of the legislators would 
sign a pledge not to institute impeachment proceedings against him or 
other executive officers. Scorning the pledge as dishonorable, four leaders 
of the legislature called an unofficial session in the expectation that the 
governor would feel the necessity of legalizing it by issuing a pre-dated 
call. The governor’s reply was that only a fool would travel to the state 
capital at his own expense, and he requested the lawmakers to calculate 
the cost of such a trip and mail him a check, which he would use to com- 
plete the Juniper Grove Baptist Church. “In this way,” said he, “youll 
help the Lord instead of the Big Four to play politics.” This comic 
opera proceeding is reported not only because it illustrates one of the 
problems of the special session, but because it serves as an example of 
those unfortunate and all too frequent occurrences which bring ridicule 
and contempt upon state governments and officers. 

II. LEGISLATIVE ORGANIZATION AND PROCEDURE 

The speaker. The lower house in every state is presided over by a 
speaker. Theoretically he is chosen by the members, but actually by 
the caucus of the majority party — the caucus, in turn, being controlled 
by a few leading members of the party or even by a party boss who may 
not have a seat in the legislature. Occasionally the leaders of the two 
parties reach an understanding concerning the speakership, and in such 
cases the presiding officer is somewhat limited as to the extent to which 
he may use his office for the advantage of his own party. In the typical 
state, the speaker is more powerful than his counterpart in the national 
House of Representatives. Professor Holcombe summarizes his powers 
as follows: 1® the power to recognize (and, of course, to refuse to recognize) 
members who wish to be heard on the floor; to make rulings on points of 
order, subject to an appeal to the whole body of members— which appeal 

16 Time , May 4, 1931, p. 14. 

iTTAe Annals. CVC (January, 1938): Bales and Field, Ch. VIII; Dodd, cit., pp. 
178-190: Graves, op. cit., Chs. VIII, IX; Holcombe, op. cit., pp. 256-871; Macdonald, op. 
cit., Ch. VIII; Mathews, op. cit., pp, 249-280: C. I. Winslow, Stale' Legislative Committees 
(19s*)- 

18 op. cit., pp. 294-296. 
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is usually ineffective, owing to the fact that the majority ordinarily sus- 
tains the speaker; to appoint committees — through which power he rewards 
and disciplines members, and largely determines the character of party 
leadership in the house; to refer measures to committees — a power which 
often enables him to determine the fate of important bills; to control the 
committee on rules — a power which does not exist in all legislatures, and 
which is important only in those in which the rules committee is a highly 
privileged one. In controlling the house, the speaker relies very heavily 
upon the majority floor leader, particularly for making the necessary mo- 
lions and explanations at the proper moments to enable the party to 
manage the house. 

The presiding officer of the senate. In about three fourths of the states 
there is a lieutenant governor whose duty it is to preside over the senate. 
He is elected by the people, and he may even belong to the minority party. 
Not being a member of the senate, he ordinarily has no vote except in case 
of a tie. As presiding officer, his powers are similar to those of the speaker 
of the lower house, with the important exceptions that he usually has no 
power to appoint committees or to control the committee on rules. ■ The 
majority party in the senate elects a president pro tempore, who presides 
in the absence of the lieutenant governor, and who, with other party 
leaders, exercises at all times the important political powers which fall 
to the speaker in the lower house. Under ordinary circumstances, there- 
fore, the leading figure in the senate is not the lieutenant governor, but 
the president pro tempore, or some other majority party leader or leaders. 
In those states which have no lieutenant governor, it is, of course, the 
senate’s privilege to elect its presiding officer, and in such states his powers 
are likely to be very similar to those of the speaker of the house of repre- 
sentatives. 

Other legislative officers and employees. Each house elects a clerk, a 
sergeant-at-arms, a doorkeeper, a chaplain, and a postmaster. Numerous 
secretaries, stenographers, policemen, and pages are elected, or designated 
by leaders, and a few may even be selected by the rank and file of members 
as their part of the legislative “spoils.” Frequently, legislatures have 
many more employees than they need, and their salaries and wages may 
amount to $50,000 or even $100,000 per session. 

The committees. Each house of the legislature must have its com- 
mittees, for the same reason that Congress must have them, in order to take 
care of the volume of work to be done. As noted above, committees of the 
lower house are commonly appointed by the speaker, after consultation 
with party leaders, or they may be agreed upon in the party caucus. The 
floor leader and other influential members of the minority party are usually 
allowed to designate their party’s quota on the various committees. In 
the senate, committees are commonly chosen by the whole body upon the 
recommendations of the leaders of the majority party, or appointed by the 
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president pro tempore. Nearly all legislative bodies have more and larger 
committees than necessary. Thirty or more committees, with each mem- 
ber sitting on a half dozen or so, are not uncommon. There seem to be 
two reasons for this: first, members wish to increase their importance with 
their constituents by a chairmanship or two and by service on a number 
of committees; and second, leaders find it easier to control legislation if 
the w^ork is made complex by dividing it among many committees and 
subcommittees. Some committees seldom meet, because they have little 
or nothing to do; others are overworked and have difficulty in finding time 
for their necessary meetings. 

Joint committees. In three or four states much use is made of joint 
committees — committees composed of members from both houses. Mas- 
sachusetts, which has developed the joint committee system further than 
any other state, has about thirty such committees.^® Under the regular 
committee system, each house has its own committees, which consider the 
bills and make their reports thereon; whereas the joint committee system 
requires consideration in committee only once, and the same reports are 
made to both houses. Furthermore, while the separate committees fre- 
quently lead the houses into passing conflicting measures, the joint com- 
mittees have a decided tendency to hold them to a unified program. In 
further argument for the joint committee, it is often stated that the con- 
sideration such a committee gives a bill is much more complete and care- 
ful than the double consideration by a separate committee of each house. 
Despite these clear advantages of the joint committee system, other states 
appear to be in no hurry to adopt it. 

The caucus. In the states, the caucus is likely to function in the matter 
of determining the officers of the legislative bodies,^® and it may have some 
influence in fixing the personnel of committees; for it is to the interest of 
the party to have control of the organization of the legislature. But the 
caucus has little to do with mapping out or pushing through a legislative 
program; for legislation in the states is largely nonpartisan in character, 
and party lines are broken much more frequently and completely than in 
Congress, Party lines in state legislatures are usually artificial. The divi- 
sion in legislatures is quite as likely to be “left wing“ vs. “right wing'* 
as it is to be Republican vs. Democrat. Sometimes the leaders of the two 

19 Luce, Legislative Procedure, p. 128; Graves, op. cit., pp. 253, 259. 

20 A very estimable lady with little knowledge of the ways of caucuses was elected to 
the lower house of a state legislature. Her party caucus endorsed by a very small ma- 
jority a candidate for speaker who was not acceptable to her, and she had no intention 
of voting for him in the house. Before the vote was taken, however, she learned that 
the vote on the caucus nominee for speaker was an acid test of party allegiance. Quickly 
smothering her conscience and summoning her party loyalty, she voted for the nominee, 
who was easily elected speaker, since his party had a large majority. While the lady 
was hoping that nothing like this would happen again soon, the clerk appointed her on 
the committee to conduct the speaker-elect to the chair! Her lessons in practical politics 
were coming fast. 
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parties ostensibly in opposition, reach an understanding, not only with 
regard to measures which shall be passed or defeated, but also in the matter 
of officers, committees, and employees. Such bipartisan combinations 
have produced some of the worst examples of corruption in state affairs. 

The introduction of bills. Bills are introduced by individual members 
or by committees. The great majority of them are presented by individual 
members, and the overwhelming majority of these relate to some matter 
which is of interest only to the individual who introduces it, or to his 
constituency, or to a few voters in his constituency. Many such bills are 
introduced “by request,” which notation on the bill indicates to the com- 
mittee to which it is referred that the measure may be allowed to die in 
committee for all its ostensible sponsor cares. Important bills usually 
emanate from the powerful committees, and a number of these originate 
with the governor and are proposed by the committee as “administration 
measures.” In order to give the legislature opportunity to consider the 
measures before it, a time limit on the introduction of bills is fixed by the 
constitution or by legislative rules in some states. This limitation usually 
takes the form of prohibiting introductions after the legislature has been 
in session a specified number of days. It cannot be said that these provi- 
sions are particularly effective; for certain types of bills are ordinarily 
exempted from the prohibitions, and others may usually be exempted with 
the consent of special majorities of the members. 

Bills in committee. Upon the introduction of a bill, it receives its first 
reading by title only. The bill is then referred to a committee, and the 
committee considers it or does not consider it, very much after the manner 
of a congressional committee. In a few states, Massachusetts being the 
leading example, all bills must be reported by the committees. But in 
the great majority of the states the committees may kill measures by failing 
to consider them or by not reporting them after consideration. True, it 
is ordinarily provided that the majority of the house may recall a bill from 
a committee; but since the important committees are invariably controlled 
by the majority leaders, whom the rank and file of the party membership 
cannot afford to offend, this power to “discharge a committee,” as it is 
technically called, is seldom exercised. 

The common practice, then, is for the chairman and the majority of a 
committee to select for consideration only such bills as meet with their 
approval, and to report to the house only the bills which they want enacted 
into law. In making these selections, the chairmen of the committees 
usually keep in close touch with the speaker of the house, or, in the case 
of senate committees, with the president pro tempore of the senate. Oc- 
casionally, bills are reported unfavorably; but, as we have just noted, bills 
which are not favored by the committee are usually not reported at all. 
Measures which are reported favorably have a good chance of passage; 
those reported unfavorably and those not reported have practically no 
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chance* Thus, the committees, ‘little legislatures,’’ working with the 
party leaders, have the power of life and death over the great majority of 
the bills which are referred to them. This is not an unmitigated evil; 
for, if a house considered all the measures introduced in it, the time re- 
quired would be longer than the majority of the legislatures are permitted 
to remain in session. Besides, many of the bills deserve no consideration, 
and in a number of cases their sponsors intend that they shall have none, 
their sole purpose in introducing them being to placate some organization 
or individuals having political influence.-^ 

Bills before the house. When a committee reports a bill favorably, it 
is ordinarily placed on the house calendar and is ready for its second 
reading. This reading is in full or by title only. In any case, the reading 
is of no importance except that it indicates a stage in the advancement of 
the bill. It is at this time that debate on a bill ordinarily takes place, 
amendments are offered, and strategy for defeating it brought into play. 
At this stage important bills are often considered in committee of the 
whole, which, as we have learned, is simply the house sitting informally. 
In committee of the wdiole there is opportunity for general debate, but 
the time is limited. When the house is in formal session, there is com- 
paratively little debate, because of the pressure of time and the fact that 
the leaders often have other reasons for wanting the matter disposed of 
with little or no debate. 

When a bill has passed its second reading, it is then engrossed. This 
may amount to a redrafting in some cases, depending upon the amend- 
ments and changes agreed to during the second-reading stage. Engrossed 
bills are placed on the calendar for third reading and are taken up for 
consideration in the order of their appearance, unless, as is often the case 
with important bills, they are made the subject of a special order. Debate 
on third reading is ordinarily confined to the bill as a whole, not to its 
parts, and amendments must have unanimous consent. With the con- 
clusion of the debate on third reading, the bill is up for final passage, and 
the yeas and nays on this question must be recorded in the house journal. 

Time-saving devices. State legislative bodies save time and rush bills 
through which the leaders do not want debated, in very much the same 
manner as our national House of Representatives. We take a few ex- 
amples. The time a member may spend in debate is ordinarily limited 
by the rules. The presiding officer may refuse to recognize a member 
who wishes to speak. The “previous question” may be ordered, which 
means that debate must cease and the main question be voted upon. In 
many states the committee on rules brings in special rules from time to 
time, making a bill a special order on a given date, limiting the time that 
may be spent in debate, or setting the time when the final vote shall be 
taken. In no state is there that freedom of debate which is such a marked 
21 Matjiews, op. cit.^ pp. 260-561. 
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feature of procedure in the United States Senate. State lawmakers ma) 
object to these timesaving and often ‘'steam-roller'' devices, but it is seldom 
that the majority will stage a protest; for the lowly member must follow 
the leaders, or he will have no share of the legislative patronage and no 
consideration will be given to the measures he proposes. 

The conference committees. When a bill has passed one house, it must 
be sent to the other, where it runs the legislative gauntlet a second time. 
If the second house amends the bill, it must be returned to the first house 
for action upon the amendments. In case the two houses cannot agree 
on the amendments, the conference committee, noted in our section on 
congressional procedure, comes into play. The conference committees 
of the state legislatures have the same rather arbitrary powers we found 
them exercising in Congress. A conference committee may disagree quite 
honestly, or it may fail to agree because the leaders find in it a convenient 
means of defeating the will of the members of both houses. In any case, 
failure of a committee to agree means that no bill will be passed. On the 
other hand, it may add some entirely new provisions to a measure and 
thus secure what the leaders were not otherwise able to get from the 
legislative bodies. When a bill has finally passed both houses, it is sent 
to the governor, whose powers of approval and veto were discussed in 
Chapter 12, section III, 

Procedural defects and suggested remedies. From the foregoing discus- 
sion, the student has no doubt gathered that legislative procedure is not 
all it should be. We shall attempt here to examine briefly some procedural 
defects, and, as far as possible, to suggest remedies. 

1. Securing information. Those who follow the work of state legis- 
latures often speak of their lack of information on the subjects upon which 
they legislate and of their lack of knowdedge as to where information can 
be obtained. Information is needed not only on the subject with which 
proposed laws are to deal, but also on the type of laws which will best 
accomplish the purpose. Other states in the Union and legislative bodies 
of other countries have rich treasuries of experience from which any state 
legislature should draw; but all too often the information is not at hand 
or not in convenient form, so that our lawmakers are likely to listen to 
advocates who have a very personal interest in proposed measures. The 
advocate is present and eager to “help"; the hard facts may be hidden away 
in uninviting volumes. 

The lobby. The lobbyist is therefore ever present and frequently is the 
sole authority on which legislators base their opinions.- Of course 
lobbyists have a right to be present and to state the case for this or that 
interest or group; but it is not in the public interest that lawmakers, so 
often lacking information from unbiased sources, should rely upon them 
so heavily. The lobby is probably more powerful and sinister in the 
23 See the articles on Lobbies and Pressure Groups in The Annals, CVC (January, 19381, 
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average state legislature than it is in Congress; for the searchlight of 
publicity is not so glaring and the legislators ai'e perhaps not so able or so 
free from undue influence as congressmen. A number of states attempt 
to regulate the lobby by requiring lobbyists to register, state the firms they 
represent, and the bills in which they are interested. This is perhaps avS 
far as it is safe to go. No attempt is made, or should be made, to abolish 
lobbying. As long as there are powerful individuals and groups with 
interests at stake before a legislature there will be lobbying, legal or illegal. 

More reliable information is being made available. The remedy is not 
in a futile attempt to abolish lobbying, but in placing information from 
unbiased and scientific sources at the disposal of legislatures. This is 
done in part in every state through committee hearings, but here again the 
testimony is likely to be biased. The most promising remedy is found in 
legislative reference bureaus. The establishment of a legislative reference 
library by Wisconsin in 1901 was the signal for other states to do the same, 
until now more than forty of the states have them operating with varying 
degrees of success. In the few states in which these organizations are 
functioning effectively, they are constantly collecting information on all 
subjects likely to be of interest to the lawmakers, and during the sessions 
a staff of workers is on duty day and night to assist them.-^ Since 1925 a 
promising organization, the American Legislators’ Association, has con- 
ducted researches, arranged regional and national conferences for legis- 
lators, and in various other ways extended a helping hand. In 1935 
a more pretentious and inclusive organization, the Council of State Gov- 
ernments, was formed. It serves as the secretariat for the Legislators’ 
Association and other organizations designed to improve state govern- 
ment. Its monthly publication. State Goverjiment, contains much useful 
material in readable form. Still other aids to legislators are found in 
technical studies conducted by such organizations as the American Law 
Institute, the Brookings Institution, the National Institute of Public 
Administration, and the American Society , for Public Administration. 
The Library of Congress has prepared an index and digest of state legisla- 
tion which is most serviceable to legislators.^^ 

2. Drafting bills. Legislators have been sadly deficient in the art of 
drafting bills. It is one thing to decide that a law is needed to prevent 
or encourage a particular thing, and quite another to draft a statute which 
will accomplish the purpose intended. Drafting is a technical matter. 
The statute must be so constructed that neither more nor less than is in- 
tended is expressed; that its meaning not only may be understood, but 
cannot be misunderstood. Some will seek to expand the teimis of a statute; 


23 E. E. Witte, '‘A Law-Making Laboratory,** State Government, April, 1930, and his 
“Technical Services for State Legislators,** Annals, CVC, 137. 

24 C. A. Beard, American Government and Politics (1939 ed.), pp. 568-569; Graves, 
op. cit., pp. 754 ff. 
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others will seek to make it meaningless. A law which serves the original 
purpose of its makers, despite all the controversy and litigation over its 
meaning, is a rare product. It is obvious that the average member of a 
state legislature is wholly incapable of drafting a bill in the proper form; 
for many of them not only lack the technical knowledge necessary, but they 
are also deficient in the rudiments of ordinary English composition. The 
bill-drafting follies of legislatures are often illustrated by an, extreme 
example: “When two ti^ains approach each other at a crossing they shall 
both come to a full stop and neither shall start up until the other has 
gone.” Lacking the qualifications of bill drafters, many legislators rely 
upon lawyer constituents or upon lobbyists who are only too glad to frame 
statutes embodying the principles for which they are laboring. A few 
members, of course, are skilled in the technicalities of statutory crafts- 
manship, and they may not only draft their own bills but sometimes aid 
their colleagues and organizations or individuals who want measures 
drafted and introduced. Indeed, there are persistent rumors that some 
legislators skilled in bill drafting have received substantial sums from out- 
siders for whom they exercised their talents. For the average member of 
the legislature who knows few of the intricacies of statute making, more 
than half the states have provided help in the form of bill-drafting agencies 
in connection with legislative reference libraries or similar bureaus. 

3. Committees. We have already noted that the typical legislature 
has too many committees, a situation which complicates, rather than 
clarifies, legislative work. There are no good reasons, other than political, 
for not materially reducing the number. Furthermore, the two sets of 
committees, one from each house, mean duplication of work; and in their 
hurry, committees of both houses often do superficial work. In Mas- 
sachusetts, Connecticut, and Maine joint committees do practically all of 
the committee work, and their demonstrated usefulness should lead to 
their adoption in other states. It is often said that in the majority of the 
states the committees are not the servants of the legislature, as they are 
supposed to be, but its masters. Rules prohibiting the reference of more 
than a specified number of important bills to any one committee and re- 
quiring committees to report within a specified number of days any bills 
referred to them, would doubtless help in restoring committees to their 
proper spheres as servants. Hearing reports on ail bills would require 
more time than most legislatures now have at their disposal; but electric 
voting devices, as used in the Wisconsin legislature, can save a great deal 
of time. A few legislatures have rules similar to those just mentioned, 
which give them control of their committees, and the satisfactory results 
obtained remove our recommendations from the realm of the academic.^® 

4. End of the session rush. Professor W. F. Dodd gives special atten- 

25 Bates and Field, op. cit., p. 202. 

Ibid., p. 212; Holcombe, op. cit., pp. 296-298. 
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tion to the great rush which, unfortunately, characterizes legislative 
procedure in the closing days of the session in nearly every state. In 
the near panic of the last ten or twelve days of a four or five months’ 
session, the Illinois Legislature may pass more than half of its measures, 
while Pennsylvania, New York, and many other states may equal or beat 
that record. This is the time for the making of indefensible legislative 
bargains; the time when members are weak and weary, and even the more 
conscientious ones have relaxed their vigilance; the time when the steam 
roller works best. Some meritorious measures are enacted, of course, but 
so are others of much less merit; a few may be positively vicious; and it 
goes without saying that many good measures may be passed over. A 
goodly number of members vote as they are told, and hope that by so 
doing their own bills will be favored. There is no time to think, even if 
one is not too fatigued to do so. 

One might assume that the rush is caused by the constitutional limita- 
tions as to the time legislatures may remain in session; but the three states 
just mentioned, as well as a number of others, have the rush without the 
time-limit excuse for it. The lawmaking hemorrhage near the end of 
the sessions is due primarily to ineffective procedure, and secondarily to 
the fact that the days of so many legislatures are constitutionally num- 
bered. The chief remedy, then, can be found in improved procedure, and 
here again Massachusetts points the way. Practically all bills are intro- 
duced in her legislature in the early days of the session; the committees 
must report before a given date; and committee reports are promptly 
considered by the house in which they are made. In some states the 
Massachusetts system or something approaching it would call for that 
anathema to many Americans, an extension of time for legislative sessions; 
but the results we have reason to expect would justify it. 

What the experts recommend. The Model State Constitution (1941 
ed.), drafted by a Committee of the National Municipal League, contains 
several proposals on legislative procedure which are worth careful con- 
sideration. 

(1) The unicameral system — the advantages of which have already 
been discussed — is recommended. The committee realizes, however, that 
the bicameral idea has professors and reformers on one side and '‘practical” 
men (whose conception of government hovers around 1787) on the other; 
and that the bicameral system is likely to continue to prevail in most of 
the states for some time to come. Consequently, the committee urges the 
states which want to retain the two chambers to reduce the membership 
in both houses, establish more equitable systems of apportionment, set 
up joint legislative committees, and create legislative councils. Such 

27 State Government, pp. 186 ff. Although Dodd made his observations some years 
ago, there have been no substantial improvements since. 
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states would then gain most of the advantages the Model Constitution 
offers. 

(2) The Model would require committees to keep journals of their 
proceedings as public records; would authorize one third of the members 
of the legislature to relieve a committee of further consideration of a bill 
when the committee has not reported on it; and would require that notice 
of ail committee hearings, with a statement of the subjects to be considered, 
be published one week in advance of the hearings. 

(3) The Model provides for a legislative council consisting of not less 
than seven or more than fifteen members, chosen by and from the 
legislature. The legislature may dissolve the council at any time and 
elect a new one. The council is to meet as often as may be necessary to 
perform its duties, and its members are to receive compensation in addition 
to their stipend as members of the legislature. “It shall be the duty of the 
council to collect information concerning the government and general 
welfare of the state and to report thereon to the legislature. Measures 
for proposed legislation may be submitted to it at any time, and shall be 
considered, and reported to the legislature with its recommendations 
thereon. The council may also recommend such legislation ... as 
in its opinion the welfare of the state may require. Other powers and 
duties may be assigned to the council by law. The legislature inay dele- 
gate to the council authority to supplement existing legislation by general 
orders. No such general orders shall be effective until published as 
provided by law.” Thus reads the Model. Since 1933 about ten of the 
states— Kansas, Maryland, Nebraska, and Illinois, among others— have 
established legislative councils, although in no state is the council given 
quite as much range as in the Model. Several states, including Con- 
necticut and Virginia, have councils in which the executive has a voice. 
As a matter of fact, the earlier editions of the Model Constitution gave 
the governor a place in the legislative council. The weight of authority 
now, however, seems to favor allowing the legislators to have full control 
of the council. The fundamental duties of the council are to assemble 
information for and propose legislation, or alternative legislation, to the 
next session of the legislature. Where the councils are served by a techni- 
cal and research staff, as in Kansas, the degree to which these functions are 
realized is very encouraging.-® 

(4) The architects of the Model Constitution would make the legisla- 
ture a continuous body during the biennium for which its members are 
elected. It provides for quarterly meetings and such other meetings as 
may be prescribed by law, and authorizes special sessions at the call of 
the governor or the majority of the members of the legislative council. 

28 F. H. Guild, “The Development of the Legislative Council Idea,” Annals, CVC, 144; 
Graves, op. cit,, 329 ff. 
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This proposal is probably further from adoption by the states than is the 
unicameral system. The voters have the gravest suspicions of legislatures 
and the best news they hear about them is that they have adjourned. 
To be sure, some of the popular distrust of lawmakers is justified, but 
we can hardly hope to improve their personnel and output by opposing 
propositions designed for those ends. The basic difficulty is that too many 
of us still think of government in negative terms — that that government is 
best which governs least — a conception which has no relation to present- 
day functions of government and which is almost certain to defeat any 
proposal for improvement in the discharge of those functions. 

III. LEGISLATIVE POWERS AND LIMITATIONS 

We have learned long ago that all of the powders of the national govern- 
ment are delegated to it by the Constitution or are implied from those 
delegated by that instrument, and that all other powers of government are 
reserved to the states, subject to a few important prohibitions laid upon 
them by the Federal Constitution. The states thus have jurisdiction 
over a much wider range of subjects than has the government of the 
United States. Each state, through its constitution, determines in the 
main what its governing authorities shall be, what powers they shall have, 
and, to a considerable extent, how these powers shall be exercised. In 
this division of powers within a state, the legislature always receives the 
lion's share. It elaborates the constitution through the enactment of 
innumerable statutes with respect to the functions the state shall under- 
take, what officers shall perform them, and how they shall perform them. 
Executives, administrative officers, and judges find most of their authority 
in the acts of the legislature. 

Powers essentially legislative. Professor W. F. Dodd summarizes those 
powers which he regards as strictly legislative as follows: First in im- 
portance is the power to pass all revenue and appropriation bills. Second, 
all the machinery of government, except that which is provided for by 
the constitution, must be established by the legislature, T hird, the legis- 
lature must enact the law^^s regulating the organization and powers of local 
governing bodies in cities, counties, and other local areas. Some states 
grant a measure of independence to such areas, but in only a few states is 
this local liberty of action sufficient to relieve the legislature of significant 
responsibility for local communities. Fourth, the legislature passes laws 
designed to regulate the relations of private individuals in such matters 
as contracts, deeds, mortgages, wills, marriages, divorces, and a host of 

29 Bates and Field, op. cit., Ch. VII; W. F. Dodd, op. cit., pp, 173-177, 190-222; Graves, 
op. cit., pp. 293-298; Holcombe, op cit., pp. 275-288; Macdonald, op. ciL, pp. 163-167; 
Mathews, op. cit., pp. 242-249. 

30 op. dr., pp. 173 ff. 
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other particulars. It protects individuals and the general public through 
the passage of acts defining and specifying the punishment for such crimes 
as murder, burglary, robbery, arson, and scores of lesser offenses; and 
it further looks after the safety and convenience of individuals by en- 
acting such laws as those pertaining to motor vehicles. 

Looking at the subject more broadly, we may say that the legislature very 
largely determines the policies of the state and the manner in which they 
shall be carried into execution. What system of taxation shall be em- 
ployed? What highway program shall the state undertake? What educa- 
tional advantages shall it offer its people, young and old? Shall child 
labor be prohibited? Should a workmen’s compensation system be 
adopted? To what extent should labor unions be regulated? How much 
social security can the state afford? These and dozens of similar questions 
of the utmost importance must be decided by the legislature.^^ 

Judicial powers. All state legislatures have some powers which are 
not legislative in character. In about half the states, the legislature is 
authorized to decide contested elections, a power which is judicial (or 
should be) in its nature and from which there is no appeal from the legis- 
lative decision. In all states except Oregon, the governor and other 
civil officers may be removed by impeachment. As in the national Con- 
gress, the “articles of impeachment” are voted in the lower house and the 
trial is conducted by the senate, except in Nebraska, where the articles are 
voted by the one-house legislature and the trial is conducted by the state 
■ supreme court. It will be made clear in the chapter on the State Judicial 
System that the courts not only look to the legislature for the laws which 
they enforce, but also find that their organization and procedure is fixed 
by the legislature. 

Executive and administrative powers. Quite commonly the governor’s 
appointments must be validated by senatorial confirmation, and in several 
states certain judicial and executive officers are chosen by the whole legis- 
lature. Ordinary removals (to be distinguished from removal by im- 
peachment) may be made in a number of states by joint action of the 
governor and senate or by joint action of the legislative bodies. State 
legislatures have fallen willing victims to a temptation to which Congress 
has often yielded, the temptation to regulate the details of administration. 
For example, legislatures not only decide w^hat departments shall be 
organized, but they usually prescribe in great detail the internal organ- 
ization of the departments — a function which administrative authorities 
could discharge much better and save the time of the legislatures while 
so doing. Legislatures itot only enact laws for the protection of fish and 

31 Some interesting reflections on the problems the legislators face in reaching their 
decisions on matters of policy are found in T. y. Smith's “Two functions of the American 
Legislator," Annals, CVC, 183. 

32 In Oregon corrupt and otherwise delinquent officials are supposed to be dealt wjth 
)by the courts as ordinary criminal offenders, ^^acdonald, op. ctt., p. 166 ii, 
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game, but they may lay down the most detailed and technical regulations 
as to how fish and game shall be protected; and laws enacted for the 
purpose of eradicating or controlling the hoof-and-mouth disease may 
contain the most minute directions as to just how this shall be done. Now, 
authorities will agree that the legislature should provide for the protection 
of fish and game and for the eradication of the hoof-and-mouth disease, 
but they will- also agree that the legislature should stop with the statement 
of the objects to be accomplished and the creation of the agencies for 
accomplishing them, leaving the details to be worked out by such admin- 
istrative agencies. Legislatures have neither the time nor the technical 
information necessary for making administrative regulations. 

An encouraging development. It is indeed encouraging to see that the 
practice of leaving details to be worked out by administrative authorities 
is growing. Boards of health are being given the authority to draw up 
sanitary codes; industrial commissions are being empowered to make rules 
and regulations for guarding against fire hazards, personal injuries, disease, 
etc.; and public utility commissions, for some time, have been authorized 
not only to make ordinary rules and regulations respecting public utilities, 
but also to fix the rates which may be charged for services. Since about 
1930, this desirable movement has proceeded at a rapid rate, leaving the 
legislatures more time to devote to what should be their chief function, 
the formulation of policies.^^ 

Confidence in early legislatures. In colonial times, especially during 
the period immediately preceding the Revolution, the people thought 
of their legislatures as strongholds of defense against the attacks made 
on their liberties by the governors who represented the British crown. 
When independent state governments were established after 1775, it was 
but natural that this confidence in the legislatures should continue, and 
that these bodies should retain all the powers they previously possessed 
and acquire a number of those which were formerly held by the governors. 
Practically the only limitations on the powers of the legislatures of a 
hundred fifty years ago were in the provisions for frequent elections and 
in the bills of rights. 

Legislatures forfeited public confidence. The legislatures did not keep 
for long, however, the high place they held in public esteem. From the 
very first, land speculators intrigued with legislators for grants of large 
tracts of western lands at nominal prices — the land to be developed and 
advertised and sold at advanced prices, to the enrichment of the land 
companies and not infrequently to the profit of accommodating legislators. 
A little later, there was great demand for roads, bridges, canals, and, after 
1830, railroads. To secure their construction, legislatures granted to 
various concerns charters of incorporation, amounting in many cases to 

38 Kansas Legislative Coundl, ‘‘Legislative Functions of Administrative Agencies” 
(1938). 
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monopolies, and, along with the charters, most liberal, even prodigal, 
grants of land. In connection with these charters and grants, the op- 
portunities for corruption were too frequent and tempting to be resisted 
at .all times by all legislators. In like manner, much unwisdom and some 
corruption were shown in the ease with which legislatures granted bank 
charters to irresponsible promoters, with the result that the people suffered 
greatly, particularly in the West, from the operations of “wildcat” banks. 
Not only were the states too liberal in granting privileges to private 
corporations; but the states themselves went into banking, and undertook 
the construction of roads, canals, and railroads on a grand scale. When 
the first panic struck (1837) a number of the states were heavily in debt 
and some of them repudiated a part of their obligations. Let us not 
suppose that the constituents had been prophesying that dire results would 
follow the prodigality of their representatives. Rather was it in response 
to the voice of the people that these programs were undertaken. Never- 
theless, when the mistakes and blunders stood revealed, the legislatures 
were not saved by the plea that they had given the public what it wanted.^-^ 
Consequently, a large part of the history of state legislatures, especially 
since the middle of the nineteenth century, is written in the limitations 
placed upon them. 

Present limitations. Legislatures are now commonly limited in respect 
to organization and procedure by constitutional stipulations on such mat- 
ters as the number of members, length of sessions, rate of pay, the manner 
in which bills, especially money bills, may be introduced, the steps in the 
passage of a bill, and the method of voting. More important than these 
restrictions are the constitutional limitations on the scope of legislative 
action. 

1. Matters of finance. The financial mistakes and excesses noted 
above led in many states to severe restrictions on taxation, appropriations, 
and debts. It is generally stipulated that taxes shall be uniform and equal 
on all types of property, although this provision is now frequently modified 
by such exceptions as the authorization of an income tax and the permis- 
sion to classify property for purposes of taxation. Constitutions some- 
times limit the rate of taxation, both state and local; and, in order that 
the rates shall be kept down and vicious favor seeking shall be avoided, 
frequently deny legislatures the right to exempt from taxation, persons, 
corporations, or localities. However, exemption is ordinarily authorized 
for private schools, religious, and eleemosynary institutions. 

In making appropriations, legislatures must restrict themselves to those 
which are for a public purpose. Donations to individuals or private 
corporations are commonly forbidden. The form'of appropriation bills 
is usually specified by some such provision as: “The general appropriation 
bill shall embrace nothing but appropriations for the different depart- 

84 S^e discussions of abuse of legislative power in Bates and Field, op. cit., pp. 174 ff. 
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ments of the state, for state institutions, for public schools, and for interest 
on the public debt. All other appropriations shall be made by separate 
bill, each embracing but one subject.” 

The authority of both legislatures and local governing bodies to borrow 
money is commonly restricted to specified amounts or to a small per- 
centage of the assessed valuation of taxable property; but it is usually 
provided that these amounts may be exceeded with the approval of the 
majority of the voters in the area for which the indebtedness is proposed, 
an approval which in practice has been very easy to obtain. In like man- 
ner, the constitutions usually prohibit the states and their various sub- 
divisions from making loans to individuals, associations, or corporations. 

2 . Special laws. The majority of the states, in order to save the time 
of legislatures and to prevent abuses, now have constitutional prohibi- 
tions against the enactment of such local and special laws as those prevent- 
ing the throwing of sawdust in Big Ivey Creek in Buncombe County and 
the shooting of firecrackers within one mile of the post office at Haw 
River,36 reinstating a discharged fireman in Boston, granting a special 
privilege or franchise to a corporation, and voting a special charter to a 
city. A common prohibition is that no special law shall be enacted when 
a law of general application can be made to serve. This prohibition is 
ineffective in many states because the legislature itself passes upon the 
question of the necessity of a special law. But in the few states in which 
the courts determine the matter, the restriction is effective. 

More important than this general prohibition against special legisla- 
tion, is the specific enumeration of subjects on which the legislature shall 
pass no special law. This list may run as high as thirty or more, and it 
includes such subjects as the granting of divorces, the chartering of 
corporations (both private and municipal), changing the rules of evidence, 
changing the names of individuals, the punishment of crimes and mis- 
demeanors, locating or changing county seats, and laws affecting the 
estates of deceased persons or of minors. The question as to whether an 
act .violates any of these prohibitions is determined by the courts, not by 
the legislature. Another method of limiting the activities of legislatures 
in passing special bills is found in procedural requirements. For example, 
in New York a two-thirds vote of the entire membership is required to 
pass a special or private bill appropriating money, and in several states, 
including New York, acts which apply to particular localities must be 
referred to such areas for their approval. 

It should be noted that prohibitions against special legislation do not 
prevent the legislatures from making reasonable classifications. For 
instance, a prohibition against granting special charters to cities does 

35 Const, of Arizona, Art. IV, sec. 20. 

See Mathews, op. cit,, p, 247, note, for a list of such local la^s enacted by a North 
parolma legislature. 
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not prevent legislatures from classifying cities according to population 
and giving the different classes different charters. In like manner, the 
Fourteenth Amendment of the Federal Constitution, which prohibits 
the states from denying to any person the equal protection of the laws, 
does not mean that the legislatures may not make reasonable classifica- 
tions of persons and corporations for purposes of taxation and regulation. 
Thus, doctors may be subject to one set of regulations, lawyers to another, 
and mechanics to none at all. Railroads may be taxed by one method, 
and ordinary property owners by another.®^ 

5. Indirect limitations. Bates and Field call attention to the fact 
that legislatures are limited, not only by constitutional provisions which 
apply directly to them, but also by provisions and extraconstitutional 
developments which transfer power from legislatures to other organs of 
government. We have already learned that the veto enables the governor 
to wield a tremendous power over the legislature in practically every 
state. The growth of his authority over the budget and appointments 
indicates some decrease in legislative power over these subjects. With 
the general approval of the public, the governor frequently assumes the 
reins of legislative leadership in formulating and securing the adoption of 
policies, thus decreasing the importance of the legislature in a field 
peculiarly its own. 

In the early days, the courts took a broad and liberal view of legislative 
powers. Thus, in North Carolina, in 1794, the supreme court held that 
the people did not adopt a bill of rights ‘‘against a power they supposed 
their representatives might usurp, but against oppression and usurpation 
in general.” Contrast this with the declaration of the Texas court, in 
1918, to the effect that, since the constitution of that state directed the 
legislature to pass a local option law, it prevented the legislature from con- 
trolling the liqnor traffic in any other way. Other cases of this kind could 
be cited to show that, despite the theory that a legislature has all powers 
not denied it by the Constitution of the United States^and the constitution 
of the state, the courts are now inclined to hold that authorization or 
direction to take certain action serves as a prohibition against taking other, 
although similar, action.^^^ Indeed, the marked tendency of the courts to 
apply the doctrine of “implied limitations” to legislative powers has 
led some authorities to say that it should be checked by constitutional 
means, and the Constitution of Oklahoma follows this suggestion in a 
provision which reads: “Specific grant of authority in this constitution 
upon any subject whatsoever shall not work a restriction, limitation, or 
exclusion of such authority upon the same or any other subject or subjects 
whatsoever.” 

87 Ibid,, pp. 179-181. 

38 op. cit., pp. 178 ff. 

39 Quoted, ibid., p. 182, from I Hay, N.C. 29. 

40 Mathews, op. cit., pp. 243 ff. 
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IV. THE INITIATIVE AND REFERENDUM 

In a number of states a lack of confidence in the legislatures is expressed 
in the initiative and referendum. Through the initiative, the voters may 
themselves enact a measure which their representatives will not pass; 
through the referendum, they may defeat a measure which their repre- 
sentatives have passed. The initiative is positive in character; the refer- 
endum is negative. The former has been described as “a spur on the 
flanks,” the latter as “a bit in the mouth,” of the legislative steed.^^ Mani- 
festly, those who fear these institutions of democracy because of their al- 
leged radical character should concentrate their efforts against the initia- 
tive, since all the referendum can do is to hold the legislature in check. It 
was never intended by the most earnest advocates of the initiative and 
referendum that they should supplant representative (republican) govern- 
ment. This was simply the time-honored “scarecry” assertion of those 
who would frighten the electorate into voting against their adoption. 
The “ 1 . and R.” were intended for emergency or special use, the presump- 
tion being that the legislature would ordinarily enact the laws which the 
majority of the people wanted and refuse to enact those which were ad- 
vocated by a minority. 

Extent of their use. Although the referendum had been in pretty gen- 
eral use during the nineteenth century as a means of having the people 
pass upon proposed state constitutions and amendments thereto, and in 
the local communities of some states as a means of giving them their "‘local 
option” on the saloon question, neither the referendum nor the initiative 
was used for ordinary statutes in this country until 1898, when South Da- 
kota introduced both.^^ Other states followed in rather rapid succession 
until about 1912, when the movement lagged, although there is still some 
interest in it. About twenty states now have constitutional provisions 
authorizing direct legislation, and it is a rare election year (even year) in 

41 R, C. Brooks, Political Parties and Electoral Problems (1933 ed.), Ch. KVII; Colo- 
rado Legislative Reference Office, The Initiative and Referendum in Colorado (1940): 
Dodd, op. cit., Cb. XX; H. F. Gosnell and Margaret J. Schmidt, “Popular Law Making in 
the United States, i924--i936," in New York State Constitutional Convention Committee’s, 
Problems Relating to Legislative Organization and Powers (1938); Holcombe, op. cit., 
Ch. XVI; V. O. Key and W. W. Crouch, The Initiative and Referendum in California 
(1939); James K. Pollock, The Initiative and Referendum in Michigan (Bureau of Gov- 
ernment, University of Michigan, 1940); Waldo Schumacher, “Thirty Years of the Peo- 
ple’s Rule in Oregon,” Pol. Sci, Quar., XLVII, 242 (June, 193a). 

42 Brooks, op. cit., p. 498. 

43 Switzerland authorized the use of the referendum and initiative for statutes some 
years before this. ^ 

44 South Dakota (1898); Utah (1900); Oregon (1902); Nevada (R. 1904, I. & R., 1912); 
Montana (1906); Oklahoma (1907); Maine (1908); Missouri (1908); Michigan (1908); Ar- 
kansas (1910); Colorado (1910); California (1911); New Mexico (1911, referendum only); 
Arizona (1911); Idaho (1912, but not put into operation until 1933); Nebraska (1912); 
Ohio (1912); Washington (1912); North Dakota (1914); Maryland (1915, referendum 
only); Massachusetts (1918). 
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which the total number of amendments and statutes voted upon by the 
people of these states does not exceed seventy-five. The number of sub- 
missions varies considerably in the states. California, with 47 in 1914, 
seems to hold the record; but Oregon, Colorado, and some other states 
have made relatively high scores. A number of cities have the “I. and R/’ 
for their local charters and ordinances, particularly the cities which have 
adopted the newer commission and manager forms of government; and 
as a rule the urban voters are not slow to avail themselves of their privi- 
leges. The student knows, of course, that there is no provision for the 
use of these direct legislative methods in our national system, and we may 
add that there is little or no movement for their adoption. 

Referendum procedure. Both the initiative and referendum differ in 
the details of their operation in the several states; but the general prin- 
ciples are the same, and we shall describe them without greatly concerning 
ourselves with the variations. 

1. Compulsory. First, we shall outline referendum procedure. Every 
state except Delaware has the compulsory referendum on constitutional 
amendments, and many states require that form of referendum on banking 
laws and on incurring a debt beyond a certain minimum. That is to say, 
constitutional amendments and statutes on the subjects mentioned, having 
passed the legislature, must be referred to the voters and be approved by 
them before they become effective. In like manner, many cities have the 
compulsory referendum on charter amendments, incurring indebtedness, 
and other matters. The compulsory referendum, as we observed above, 
is not new. In fact, we have long accepted it as a matter of course, and 
hardly think of it as a referendum at all. 

2. Optional. What we commonly have in mind when we speak of the 
referendum is the optional referendum, which did not come into general 
use until after 1900. It operates as follows. The legislature passes a sta- 
tute to which some of the voters object. During the period, usually ninety 
days, before the statute becomes effective, the opposition circulates a peti- 
tion for a referendum. If the requisite number of voters, varying in the 
twenty states from five to ten per cent, sign the petition, the statute must 
then be held in abeyance until submitted to the whole body of voters for 
their decision. The submission is usually made on the regular election 
dates. Manifestly, some measures are designed to meet crises and are 
needed immediately, and a referendum on them, with the delays it entails, 
would be intolerable. Consequently, it is customary to give the legisla- 
tures the power to designate such bills as '‘emergency measures'' and thus 
exempt them from the operation of the referendum. Legislatures some- 
times abuse this privilege by designating as emergency measures, bills 
which are not such measures in fact. In order to correct this abuse, some 
states require an extraordinary majority of the legislature to attach the 
"emergency clause"; others allow the governor to veto the clause; still 
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others enumerate the subjects which may not be legislated upon under 
the emergency classification. No system, however, will eliminate all of 
the abuse either on the part of legislatures or of voters who originate pe- 
titions. 

Initiative procedure: i. Direct. If certain voters desire a constitutional 
amendment which the legislature will not propose or a measure which 
that body will not enact, they draft it, or have it drafted, and then circu- 
late a petition on its behalf. In the nineteen states which authorize the 
enactment of statutes by the initiative, the number of signers required is 
usually a little higher than for the referendum; and in the thirteen states 
in which the constitution may be amended by the initiative, eight require 
more petitioners for proposing amendments than for proposing statutes. 
A petition in favor of a measure, signed by the requisite number of voters, 
places the measure on the ballot at the next regular election, when the 
entire electorate determines its fate as in the case of a referred measure. 
This is called the direct initiative because the proposal goes directly to the 
voters. 

2. Indirect. In several states, the indirect initiative is employed. 
The proposed measure is first submitted to the legislature; if passed by 
that body, the matter is settled and the necessity of a popular vote on the 
question avoided. If not passed, some states require that the proposal be 
submitted to the people without further formalities; but in other states, 
additional signatures or other requirements must be met before such sub- 
mission is made. 

The initiative and referendum in operation. There is no dearth of 
books and articles on the results achieved by the initiative and referen- 
dum, and a number of them are authoritative.^® From these authorities 
we may reach several fairly safe conclusions. 

1. Effect upon the legislature. The system of direct legislation has 
not encroached upon the regular legislative bodies to any considerable 
degree. Even in those states which resort most frequently to direct legis- 
lation, the legislatures continue to enact practically all of the laws. Nor 
does it appear that the initiative and referendum have brought about any 
important change in the personnel of legislatures. The caliber of our 
lawmakers is pretty much the same as it was a generation ago. As to 
whether or not the “bit in the mouth” and the “spur in the flank” have 
improved the output of the duly elected legislative bodies, it is difficult to 
determine. Perhaps it can be said that the existence of the “1. and R.” 
has at times caused legislators to consider their responsibilities more se- 
riously.'^® 

45 See references in note 41. 

46 On the basis of a study of my own state (Washington) I am convinced that the 
referendum has been used effectively and that the possibility of its use operates as a 
restraining influence upon the legislature. 
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2. Effect upon the ballot. Direct legislation has unquestionably 
added to the tasks of the voter. He must now vote on both men and 
measures. Although certain measures will receive a relatively high vote 
in many instances, the fact remains that a large number of voters do not 
officially express their opinions upon the ordinary measures referred to 
them. A. business man, in telling his wife how to discharge her obliga- 
tions as a citizen in a particular election, explained that she would be 
given two ballots; that one contained the names of the candidates, and 
that the other “had some laws or something on it.'* He advised her to 
follow his example and not bother about voting on the laws. 

3. Possibilities of minority government. The fact that a considera- 
ble portion of the electorate is not interested in referred or initiated 
measures often makes it possible for a minority (although a majority of 
those voting on a measure) to carry its point. This situation is not so 
serious as it may appear to be; for government policies are often deter- 
mined by minorities. Those who are in any degree familiar with our 
history know that the Federal Constitution was adopted by convention 
delegates chosen by a minority of the adult males of the country. A policy 
determined by an intelligent minority is certainly not greatly to be feared. 
It is true, however, that minorities of the “lunatic fringe" variety may 
plague the electorate by submitting to it foolish and absurd measures, and 
that the indifference of the rank and file of the voters may occasionally 
result in the passage of a measure -of this type. Some states have guarded 
against this by providing that no measure shall become a law unless a cer- 
tain percentage of all those voting in the election (as distinguished from 
those voting on the particular measure) shall have voted on the measures. 

4. Types of laws submitted. Measures laid before the people cover 
a wide range; but the greater number of them have to do with minor 
changes in the organization of government, state and local. A fair num- 
ber of them relate to finance — the authorization of an indebtedness, chang- 
ing the system of taxation, and the like. Public utility measures have not 
been so numerous; but they have usually caused the most lively interest 
on the part of the electorate, and, more particularly, the business group 
concerned. Some important measures have related to schools, roads, al- 
coholic beverages, and social security. This by no means exhausts the 
list, but it includes practically all the subjects on which important meas- 
ures have been referred to the electorate. It is of interest to note that the 
initiative has not deluged us with radical proposals: that conservatives 
have learned to use it quite as effectively as “radicals"; and that the groups 
which use it, be they the respectable or the disinherited, are those groups 
which are not well represented in the legislature. 

5. The question of their educational value. It is often said that the 
initiative and referendum educate the electorate; that they stimulate in- 
terest in government in general. This can hardly be questioned, but the 
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extent to which they stimulate the voters to intelligent action is by no 
means certain. In a few states '‘publicity pamphlets" are mailed to each 
voter or household, but the evidence we have does not indicate that the 
voters read them or any part of them with particular care. This does not 
mean, however, that the citizens do not receive some civic enlightenment 
from the discussions of the measures; but only that they may rely chiefly 
upon the spoken rather than the written word. Written appeals may 
move the educated classes, but the rank and file prefer the oral medium. 
There is no doubt that direct legislation creates a greater interest on the 
part of the electorate in state policies, and it cannot be said that the 
interest does not run high when major questions are up »for decision. 
Without having made any exhaustive study of the question, but having 
resided in states which have and in those which do not have direct systems 
of legislation, the writer is of the opinion that the voters in the former 
states are much more concerned about public affairs than the voters in 
the latter. 

Initiative and referendum likely to be retained. A generation ago the 
lines on direct legislation were drawn, broadly speaking, between the 
liberals, who favored it, and the conservatives, who opposed it. Since 
neither the hopes of the former nor the fears of the latter have been real- 
ized, the lines have tended to break somewhat; but its defenders are still 
found chiefly among the ranks of the liberals. Students examine the 
record of the 1. and R., admit their shortcomings, point out their desira- 
ble features, and give them cautious endorsement. It is altogether proba- 
ble that they will be retained by the states which now have them, although 
other states will proceed with considerable circumspection in adopting 
them. It is also likely that changes will be made in their operation: 
through authorizing a greater use of the indirect initiative and the sub- 
mission by the legislature of a substitute measure for the one originally 
proposed; through lengthening the list of subjects on which the people 
may not legislate directly; through providing more official help for the 
drafting and scrutinizing of initiated measures; and through other pro- 
visions of a similar character. 

The 1941 edition of the Model State Constitution has some suggestions 
relative to the initiative and referendum which public men and students 
of government might well consider. One such suggestion, as explained 
in. the chapter on the governor, is that the chief executive be authorized 
to call a referendum on any bill which fails to pass the legislature, and 
that the legislature be authorized, by majority vote, to submit to the peo- 
ple any measure vetoed by the governor, if, upon reconsideration by the 
legislature, it is not approved by a two-thirds vote but is approved by at 
least a majority vote. Another suggestion is that so-called “emergency 
measures" be made subject to the referendum, but that such measures be 
operative during the period between the filing of the referendum petition 
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and the date of the election. This provision would eliminate some of the 
abuse to which legislatures have put the “emergency clause.” A sugges- 
tion of particular significance is that “The initiative shall not be used as a 
means of making appropriations of public funds, nor for the enactment 
of local and/or special legislation. No measure submitted by the initia- 
tive shall contain therein the name of any person to be designated as ad- 
ministrator of any department, agency or service to be established by the 
proposed law or constitutional amendment.” The committee of experts 
probably had in mind the several pension proposals submitted in recent 
years to electors in various states, and the section by which such proposals 
would be rendered invalid might be characterized as the “anti-ham-and- 
egg” proviso. 
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The Federal Judicial System 

★ ★ ★ 

Having concluded our study of the executive and legislative branches 
of the national and state governments, we are now ready to examine the 
judicial branch. We shall deal first with the federal (or national) judi- 
cial system. The framers of our Constitution considered leaving to the 
state courts the task of applying the federal laws; but, since one of the fatal 
weaknesses of the government of the Confederation was the absence of a 
national judiciary, the idea of correcting this defect in the new govern- 
ment w^as uppermost in the minds of the delegates who desired to estab- 
lish a government w^orthy of the name. They therefore authorized Con- 
gress to establish an independent judiciary. 

I. ORGANIZATION OF THE FEDERAL COURTS ^ 

Constitutional provisions on organization. The Constitution (Article 
III, section i) provides only that “the judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish. The judges, both 
of the Supreme Court and the inferior courts, shall hold their offices dur- 
ing good behaviour, and shall, at stated times, receive for their services, a 
compensation which shall not be diminished during their continuance in 
office.’* Another important provision (Article II, section 2, clause 2) is 
that judges of the Supreme Court shall be appointed by the President 
with the advice and consent of the Senate. Since it is commonly agreed 
that judges of the inferior courts are not inferior officers, it is understood 
that they must be appointed in like manner. 

Federal judicial system organized by Congress. It is thus quite clear 
that, except for the constitutional limitations relating to appointment 
and tenure, and the guaranty against a reduction in the salary of judges, 
the organization of the courts is entirely within the power of Congress. 
The constitutional provision relating to the establishment of the courts, 
except the Supreme Court, is permissive, not mandatory. But not even 
the Supreme Court was established by the Constitution, The judiciary 
article simply requires Congress to establish it. ' ^ 

1 J, M. Mathews, The American Constitutional System (1940 ed.), Ch. XIII; W, W. 
WiFoughby, Principles of the Constitutional Law of the United States (1930 ed.), Ch. 
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The Supreme Court. Congress established the Supreme Court with 
a Chief Justice and five associate justices in 1789. By later acts the num- 
ber of judges was sometimes increased and sometimes decreased, but in 
1869 the number was fixed at nine, where it has remained ever since. 

The circuit courts of appeals. At the same time, Congress estab- 
lished two classes of inferior courts, the district and the circuit courts. 
The district courts have been left substantially unchanged to this day; 
but the circuit courts were abolished in 1911, their original jurisdiction 
being transferred to the district courts, their appellate jurisdiction having 
been transferred to the newly created circuit courts of appeals. There 
are ten of these last-mentioned courts, one for each judicial circuit into 
which the United States is divided. There is also a circuit court of ap- 
peals for the District of Columbia. A circuit court of appeals has from 
three to seven judges. 

Formerly, judges of the Supreme Court participated in the work of the 
circuit courts. Such assignments are still made, one associate justice being 
now assigned to two circuits to take care of the tenth circuit; but the pres- 
sure of judicial business in Washington has long since reduced the circuit 
work of Supreme Court judges to a pure formality. 

The district courts. The lowest of the federal courts are the district 
courts, of which there are more than ninety. Often a state forms a single 
judicial district, but the larger and more populous states are divided into 
several districts. Some districts have two or more district judges, and, 
for convenience, some districts are divided into several divisions. District 
courts have been established for Alaska, Hawaii, the Virgin Islands, the 
Canal Zone, and Porto Rico. There is, however, no such court in the 
Philippines. A judge is required to reside in the district for which he was 
appointed, although from time to time he may be assigned to assist in 
judicial work outside his own district. 

The judicial council. Formerly, the district courts and circuit courts 
of appeals were practically independent units. That is, the judges dis- 
patched the business of the courts in the respective districts and circuits 
as best they could, with little aid or advice from the outside. In some 
districts the work was relatively light and easily disposed of, while in 
others the great number of cases caused congestion and delay. A remedy 
was provided by an act of Congress in 1922. By this act, the Chief Justice 
is required to call an annual conference of the ten senior circuit judges, 
who shall advise with him "as to any matters in respect to which the ad- 
ministration of justice in the courts of the United States may be im- 
proved.’^ The senior district judge of each district court is required to 
make a report to this conference through the senior circuit judge of the 
circuit in which his district is located. This report must set forth the 
condition of judicial business in the district, including the number and 
character of cases on the docket, the business in arrears, and similar in- 
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formation. On the basis of facts before it, the conference then prepares 
plans “for assignment and transfer of judges to or from circuits or districts 
where the state of the docket or condition of business indicates the -need 
thereof, and shall submit such suggestions to the %'arious courts as may 
seem in the interest of uniformity and expedition of business.” ^ The 
federal courts are thus unified to the extent of the powers of this confer- 
ence to bring about such unification. The plan for the transfer of judges 
is of particular merit, since the tens of thousands of cases commenced each 
year in the federal courts do not obligingly distribute themselves among 
the districts in accordance with the capacity of the several courts to dis- 
pose of them.^ 

Administrative Office of the United States Courts. By an act approved 
August 7, 1939, Congress created the Administrative Office of the United 
States Courts. The Director of the Office has no administrative duties 
relating to the Supreme Court, but he has charge, under the supervision 
and direction of the conference of senior circuit judges, of various admin- 
istrative matters touching the operation of the other courts. His duties 
include: administrative supervision of the offices of clerks and other ad- 
ministrative personnel of the courts, but not to appoint them nor to inter- 
fere with the authority of the Attorney General over district attorneys and 
marshals; examining the dockets of the courts and securing information 
as to their needs for assistance, and the preparation of statistical data and 
reports of the business transacted by the courts; the purchase, transfer, and 
distribution of equipment and supplies; the auditing of accounts; the pro- 
viding of accommodations for the use of the courts; the preparation and 
submission of the budget of the courts, except the budget of the Supreme 
Court; and such other duties as may be assigned by the Supreme Court and 
the conference of the senior circuit judges. This Office is obviously not 
only useful for general administrative work in the judicial system, but it 
also serves the judicial conference in helpful capacities. 

n. JURISDICTION OF THE FEDERAL COURTS^ 

Constitutional provisions. Article III of the Constitution stipulates 
that “the judicial power shall extend (1) to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; (2) to all cases affect- 
ing ambassadors, other public ministers, and consuls; (3) to all cases of 
admiralty and maritime jurisdiction; (4) to controversies to which the 

2 Title 28 U.S. Code sec. 218. 

3 N. J. Padelford, '‘The Federal Judicial Conference,” Am. Pol. ScL Rev., XXVI, 482 
(1932). See also Annual Report of the Attorney General of the United States (1941), 
pp. 19-42. * 

4 C. N. Callender, The American Courts (1927), Ch. Ill; Mathews, op. cit., Ch XIV; 
Willoughby, op. cit., Chs. LXI-LXII. 
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United States shall be a party; (5) to controversies between two or more 
states; (6) between a state and citizens of another state; (7) between citi- 
zens of different states; (8) between citizens of the same state claiming lands 
under grants of different states; and (9) between a state, or the citizens 
thereof, and foreign states, citizens, or subjects.” By the Eleventh Amend- 
ment (adopted, 1798), the federal courts were deprived of their jurisdiction 
in cases brought against a state by citizens of another state or by citizens 
of a foreign state. 

Jurisdiction determined by: i. The character of the case. From the 
quotation above it will be seen that the federal courts acquire jurisdiction 
through the character of the case or the parties. Chief Justice Marshall 
pointed this out in Cohen v. Virginia (1821). All cases, regardless of who 
the parties may be, arising under the Constitution, federal laws (with a 
few exceptions in which Congress has given the state courts jurisdiction), 
and treaties, fall under the jurisdiction of the federal courts. In like man* 
ner, all admiralty and maritime cases come under the jurisdiction of the 
federal courts. This may be clarified by examples. A state legislature or 
city council passes a measure which deprives some individual of his prop- 
erty without due process of law. Since this is prohibited by the Four- 
teenth Amendment, it is a matter over which the federal courts have 
jurisdiction. It is a case arising under the Constitution of the United 
States. Suppose an individual has some claim to a patent under the fed- 
eral patent law, and one interpretation of that law will defeat his claim 
while another will sustain it. He has a case arising under the laws of the 
United States. Similarly, a trading privilege or some other right asserted 
under a treaty which involves the construction of that treaty, is a proper 
case for the federal courts. A ship is taken as a prize in war time by one 
of our vessels, a crime is committed aboard an American steamer on the 
high seas, a seaman is unable to collect his just wages — these are cases 
which, because of their character, go to the federal courts. To repeat, 
whatever the character of the parties, cases arising under the Constitution, 
laws (with a few exceptions), and treaties of the United States, and admir- 
alty and maritime cases, are cases over which the federal courts have juris- 
diction. 

2. The character of the parties. Other cases go to the federal courts 
because of the character of the parties. Important cases of this type are: 
(1) those affecting ambassadors, other public ministers, and consuls (not 
American representatives abroad, but only foreign representatives in the 
United States); (2) controversies to which the United States is a party; 
(3) controversies between two or more states; (4) cases instituted by a state 
against citizens of another state (but not cases instituted against a state by 
a citizen of another state or by a citizen of a foreign state); and (5) cases 
between citizens of different states. To make this type of jurisdiction 
clear, we note that an ambassador carries his case to the federal courts, not 
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because o£ the character of the case, but by reason of his status as an am- 
bassador. Two citizens of the same state may have practically the same 
case, involving, let us say, an important contract, as citizens of different 
states; but only the latter may carry their case before the federal courts, 
since they alone have the status (residence in different states in this in- 
stance) w^hich entitles them to use these courts. 

Exclusive and concurrent jurisdiction. There is no doubt that Con- 
gress has the authority to vest federal judicial power exclusively in tri- 
bunals created by itself. In certain types of cases this is necessary, and in 
other cases it seems ad\dsable. Suits affecting ambassadors, other public 
ministers, and consuls, since these officers are accredited to the United 
States, naturally fall under the exclusive jurisdiction of the federal courts. 
Since the national government has the exclusive power to make war, prize 
cases are within the exclusive jurisdiction of its courts. Again, the fed- 
eral courts are given exclusive jurisdiction in all cases in which the United 
States is a party, in controversies between the states, and in suits brought 
by a state against citizens of another state. This does not complete the 
list. In a number of very common cases, to be noted when we consider 
the jurisdiction of the federal district courts. Congress permits the state 
courts to exercise a concurrent jurisdiction with the federal courts. 

Adjunct powers of the courts. The federal courts possess the powers 
necessary to maintain dignity and order in their proceedings, even with- 
out statutory authorization. Thus, they may punish persons for con- 
tempt, although Congress has limited this power in some respects. Con- 
gress has expi'essly authorized the courts to issue writs of habeas corpus 
and to issue other writs “not specifically provided for by statute, which 
may be necessary for the exercise of their respective jurisdictions, and 
agixeable to the usages and principles of law.’' ® 

The great writs. The writs of (1) habeas corpus ^ (2) mandamus ^ and 
(3) injunction are the most important. 

1. The writ of habeas corpus, a common law writ, may not be issued 
just because some one is in jail and wants to get out. It is issued by fed- 
eral courts only when an individual is detained in connection with some 
matter over which such courts have jurisdiction. Thus, a person held on 
the suspicion that he has robbed a local filling station operator must apply 
to a state court for the writ; while either a person held for a violation of 
the federal- narcotics act, or a federal marshal charged with murder while 
defending the person of a federal judge, may apply to a federal court for 
the writ. The procedure in connection with this writ has been sufficiently 
explained elsewhere.®' 

2. Mandamus is another common law writ. It is used to compel some 
private person, corporation, public official, or lower court to perform a 

5 28 U.S. Code 377. 

6 See Ch. 5, sec. III. 
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paiiicular duty imposed by law. A common carrier which fails to comply 
with certain sections of the transportation acts may be mandamused by a 
district court upon the application of the Attorney General at the request 
of the Interstate Commerce Commission. The most interesting cases in 
which the writ is used are those in which it applies to the acts of executive 
officers. The President is not subject to mandamus, nor may other execu- 
tive officials be mandamused in connection with matters over which they 
are given discretion; but where the subordinate officials have a service to 
perform in which they are given no discretion (a mere ministerial service) 
the mandamus will be issued at the request of parties having a proper 
claim. For example, a citizen cannot mandamus the Secretary of the 
Treasury for refusing to consider him for an appointive position in his 
department; but if the citizen is legally entitled to funds from the United 
States, he could mandamus the disbursing officer should he withhold them. 

3. The writ (or bill) of injunction is an equity remedy. Federal courts 
may enjoin parties from instituting proceedings in state courts, in order to 
preserve their own jurisdictional rights. In like manner, the federal tri- 
bunals may enjoin state officers from enforcing state laws which are in 
contravention to the national Constitution; a railroad company from 
laying its tracks until a franchise right has been determined; and striking 
workmen (until quite recently) from interfering with the business of 
their employers. Formerly the frequent use of the injunction in connec- 
tion with labor troubles caused much political controversy and some bit- 
terness on the part of labor leaders. The party who violates an injunction 
is guilty of contempt of court, and he may be brought in and summarily 
sent to jail without trial by jury."^ 

Jurisdiction of the several classes of federal courts. Up to this point we 
have been considering the question of the jurisdiction and powers of the 
federal courts in general. Now we shall see just what kind of jurisdiction 
each class of the federal courts — district courts, circuit courts of appeals, 
and the Supreme Court — possesses. 

1. District courts. The district courts have appellate jurisdiction 
only with respect to judgments and orders of United States commissioners 
in cases arising under the Chinese exclusion laws. Their jurisdiction is 
original in all other cases which may be brought to them. Chapter 2 of 
the Judicial Code details the original jurisdiction of these courts. Here 
we shall simply make a partial enumeration, as follows: crimes and of- 
fertses against the United States; admiralty and maritime cases; prize cases 
(cases of capture on the high seas in time of war) ; cases arising under the 
internal revenue and tariff laws, excepting certain tariff cases in which the 
Court of Customs and Patent Appeals has jurisdiction; suits under the 
postal, interstate commerce, patent, copyright, and trade-mark laws; suits 
respecting civil rights; suits and proceedings in bankruptcy; and concur- 
7 On the writs, see Beard, The American Leviathan (1930), pp. 121-1^3. 
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rent jurisdiction with the Court of Claims in suits against the United 
States where the claim is not in excess of $10,000. Furthermore, the dis- 
trict courts have original jurisdiction “of all suits of a civil nature, at 
common law or equity, brought by the United States, or by any officer 
thereof authorized by law to sue.’’ In cases arising under the Constitu- 
tion, laws, and treaties of the United States, cases between citizens of dif- 
ferent states, and between citizens of a state and foreign states, citizens, 
or subjects, where the matter in controversy exceeds $3,000, they have con- 
current jurisdiction with the state courts. But where an action is origi- 
nally brought in a state court, the defendant may, under certain circum- 
stances, have the case removed to a federal district court. If the amount 
in controversy does not exceed $3,000, the state courts have exclusive 
jurisdiction. It is thus clear that as far as the federal district courts have 
jurisdiction, it is original in all except Chinese exclusion cases; but they 
fall far short of having original and exclusive jurisdiction in all cases, the 
state courts being given concurrent jurisdiction in many cases and ex- 
clusive jurisdiction in others. 

2. Circuit courts of appeals. The circuit courts of appeals have no 
original jurisdiction. Their chief business is to hear numerous appeals 
from the district courts, although certain classes of appeals go direct from 
the district courts to the Supreme Court. In addition, the circuit courts 
have appellate jurisdiction in cases coming from the district courts in the 
territories; and they are empowered to enforce, set aside, or modify certain 
orders of the Federal Trade Commission, the Interstate Commerce Com- 
mission, and the Federal Reserve Board. The decisions of these courts 
are final in all cases between citizens of different states, in cases arising 
under the criminal, patent, copyright, bankruptcy, or revenue laws, and 
in a few other cases. Thus the primary purpose for which these courts 
were created, namely, to free the Supreme Court of a large number of 
appeals, has been accomplished. We should add, however, that the Su- 
preme Court may have any of the cases mentioned above brought before 
it for final determination, if a party so petitions and if the Supreme Court 
deems it advisable. 

3, The Supreme Court. The Supreme Court has original jurisdic- 
tion only in two types of cases: (1) those affecting ambassadors, other 
public ministers, and consuls; and (2) cases in which states are parties. 
Congress has no authority to give the Supreme Court original jurisdiction 
in cases other than those enumerated. On the other hand, Congress has 
not hesitated to grant to inferior federal courts concurrent jurisdiction 
in some of these cases; for instance, cases between a state and citizens of 
another state. Congress has not, and may not, deprive the Supreme Court 
of its original jurisdiction. It has simply given other courts a concurrent 
original jurisdiction. By far the largest part of the work of the Supreme 
Court is appellate and regulated by acts of Congress. A few cases may 
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be appealed from district courts to the Supreme Court, but nearly ail of 
the appeals come from circuit courts. As indicated above, many cases 
are decided finally by the circuit courts of appeals and may not be carried 
to the Supreme Court except by its order. But in important cases, such 
as those involving the construction of the Constitution of the United 
States, the constitutionality of acts of Congress, and treaties, and cases in 
which state constitutions or laws are claimed to be in contravention to 
the Constitution of the United States, the Supreme Court has regular 
appellate jurisdiction. Of particular importance in our system of gov- 
ernment is the appellate jurisdiction of the Supreme Court in certain 
types of cases which have been decided in the highest state courts. It 
must be emphasized that not every case decided in a state supreme court 
may be so appealed. When no federal question is involved in a case, it 
is decided with finality by the supreme court of the state. But where a 
case arises under the Constitution, laws, or treaties of the United States, 
or in connection with some right or duty under the government of the 
United States, it may be appealed to the Supreme Court.® 


III. THE LAW ADMINISTERED BY THE FEDERAL COURTS 

^ 1. Federal. It is understood, of course, that the Constitution itself is a 
law which the federal courts must apply, and that they must set aside any 
other ‘“law'’ which contravenes its provisions. Treaties and acts of Con- 
gress passed in pursuance of the Constitution are laws. Thousands of 
cases come before the federal courts every year under provisions of acts 
of Congress. Thus, the federal bankruptcy statute is applied in the 60,000 
or more bankruptcy cases which arise annually. Numerous cases arise 
under the commerce and postal acts, to mention only two other types of 
cases. 

Although, as will be shown presently, there are numerous civil suits 
which arise under common law and equity rather than under federal stat- 
utes, this is not true of the criminal cases. Equity applies only in civil 
cases, and there are no federal common law crimes. The only federal 
crimes are those specified in acts of Congress. There are quite a few such 
crimes, however, for Congress is authorized (1) to provide for the punish- 
ment of counterfeiting; (2) to define and punish piracies and felonies com- 
mitted on the high seas, and offenses committed against international law; 
(3) to declare the punishment of treason; (4) to exercise exclusive legisla- 
tion for the District of Columbia and places purchased for the erection of 
forts and arsenals; (5) to make all needful rules and regulations respect- 

» Strictly speaking, appeal lies only in those cases in which the state courts decide 
against a right claimed under federal law. Cases in which state courts uphold a right 
claimed under federal law are reviewed by the Supreme Court of the United States only 
at its discretion. Litigants have no right of appeal in such cases. 
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ing the territories; and (6) above all, through its implied powers, to pro- 
vide penalties for the violation of any law which it enacts. Illustrating 
the last-mentioned authority, the power to regulate interstate commerce 
and to establish post offices and post roads gives Congress the power to 
prescribe punishment for violation of laws with respect thereto. Before 
Prohibition repeal there were many criminal prosecutions under the dry 
laws, 56,992 of the 87,305 prosecutions in 1930 falling in the class of Pro- 
hibition cases. 

2. International law. The federal courts frequently apply interna- 
tional law. While the courts are bound by an act of Congress which may 
be contrary to international law, it was early held that such “an act of 
Congress ought never to be construed to violate the law of nations if any 
other possible construction remains” ^ and that “till an act be passed, the 
court is bound by the law of nations, which is a part of the law of the 
land.” Prize cases, piracy cases, cases involving the interpretations of 
treaties, and boundary disputes between American states, are but a few 
of the cases in which international law is applied. 

3. The common law. The federal courts have jurisdiction in a large 
body of cases to which no federal law is applicable. These are the cases 
of “diversity of citizenship,” cases between citizens of different states. 
A citizen of Illinois sues a citizen of Indiana, let us say, for damage to 
property or for personal injury. It was made clear in the last section that 
the Illinois man may bring suit in a federal district court in Indiana. But 
there is no federal law covering such matters. What law or laws, then, 
will the federal court apply? The Federal Judiciary Act of 1 789 gives the 
answer: “The laws of the several states . . . shall be regarded as rules of 
decision in trials at common law, in the courts of the United States, in 
cases where they apply.” In the case just mentioned, the federal district 
court in Indiana would apply the laws of that state. For a hundred years 
or more there was confusion on this point. The courts of the United 
States applied the state statutes in such cases, but where there were no 
statutes, and if they happened not to approve of the common law doctrines 
of a particular state, they formulated a sort of “general law” of their own. 
This is now clarified, however, by a recent decision of the Supreme Court/ ^ 
and the federal courts are following state law, both common and statute, 
without exception.^2 

4. Equity. It is recalled that the federal judicial power extends to cases 
in law and equity. In the next chapter both the common law and equity 
will be explained further, but for present purposes it is perhaps in order 
to say that equity is that division or branch of the old English and Ameri- 

»The Charming Betsy, 2 Cranch 64 (1804). 

10 The Nereide, 9 Cranch 388 (1815). 

11 Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938), R. E. Cushraan, ^'Constitutional 
Law in 1937-38,” Am, Pol, ScL Rev., XXXIII, 246 (April, 1939). 

3 2 W. F. Dodd, Cases and Materials on Constitutional Law (1941 cd.), p. 342 n. 
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can law which sometimes provides better remedies than the common law 
and protects certain rights not covered by that law. The courts of the 
United States have not been required by Congress to follow as “rules of 
decision'* the equity rules of the several states. The requirement is only 
that the equity rules administered in the federal courts shall be the cus- 
tomary ones; and long ago the Supreme Court declared that “the remedies 
in equity are to be administered, not according to the state practice but 
according to the practice of courts of equity in the parent country, as 
contradistinguished from that of courts of law; subject of course to the 
provisions of the acts of Congress, and to such alterations and rules as in 
the exercise of the powers delegated by those acts, the courts of the United 
States may from time to time prescribe.*’ 

IV. PROCEDURE IN THE FEDERAL DISTRICT COURTS 

The district courts are the trial courts, the courts of first instance, in the 
federal system. It is unnecessary to dwell at length upon procedure in 
these courts, since it does not differ in a material way from procedure in 
the typical state courts. Uniformity in procedure in federal cases has been 
brought about by acts of Congress and, more recently, by the Supreme 
Court which, acting under authority granted by Congress, has prescribed 
rules of procedure for the lower courts. Rules so prescribed now govern 
procedure in civil cases in the district courts, bankruptcy proceedings, ad- 
miralty cases, copyright cases, and appellate proceedings in criminal cases. 
It was not until 1940 that Congress authorized the Supreme Court to pre- 
pare and promulgate rules of procedure for the trial of criminal cases in 
the district courts. An advisory committee is now preparing a draft of 
such rules for the consideration of the Court.^^ 

Criminal cases. Crimes of burglary, robbery, kidnapping, rape, and 
“singular murders in love triangles” — the types of crime that grab the 
headlines — are offenses over which state courts commonly have jurisdic- 
tion. It has been noted above, however, that there is also a wide variety 
of federal crimes. If they are less interesting to the morbidly curious than 
the state crimes, that is an advantage to the federal courts, making it less 
difficult to maintain dignity and avoid sensationalism in their proceedings. 

Space permits only a brief comment on federal procedure in criminal 
cases. The Constitution provides that no person shall be tried for a capi- 
tal or otherwise infamous crime, unless on a presentment or indictment of 
a grand jury. Infamous crimes are declared in the Penal Code of the 
United States to be offenses which are punishable by death or imprison- 
ment for a term exceeding one year. Offenses which carry a penalty of 
imprisonment for one year or less are deemed to be misdemeanors, and 

IS Bdyk V. Zachaxie, 6 Peters 635 (1832). 

United States Government Manual, Summer,* 1943, pp. 46-47. 
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there is no indictment by grand jury in such cases. When an infamous 
crime has been committed, a grand jury, consisting of from sixteen to 
twenty-three persons, assisted by the district attorney, investigates, and, 
if possible, returns an indictment naming the crime and the accused. The 
Constitution requires that the accused be given a speedy and public trial 
by an impartial jury of the state and district wherein the crime shall have 
been committed; that he shall be informed of the nature of the accusa- 
tion; that he shall be confronted with the witnesses against him; that he 
shall have compulsory process for obtaining witnesses in his favor; that 
he shall have the assistance of counsel; that he shall not be compelled to 
be a witness against himself; that he shall not be deprived of life, liberty, 
or property without due process of law; and that he shall not be twice put 
in jeopardy for the same offense.^® 

Civil cases. The ordinary suits at common law are those in which 
parties seek to obtain possession of land from which they have been ousted 
or to which they have been denied access, suits for damages in cases of 
breaches of contracts, damage suits for injuries resulting from torts (tres- 
passes, for example), and actions to recover personal property. The court 
of original jurisdiction, when sitting as a court of law, must, in conform- 
ity to the Seventh Amendment of the Constitution, try cases involving 
amounts in excess of twenty dollars before a jury, unless the jury is waived. 
Each party, of course, has counsel, and witnesses are examined and cross- 
examined. When ail the evidence has been heard and the arguments 
have been made, the judge explains the law involved to the jury; but the 
facts are left for the jury to decide The jury then deliberates and brings 
in the verdict, which in the federal courts must be unanimous. The judge 
may set aside the verdict if the jury has ignored his rulings on points of 
law, or if the jury’s decision is clearly contrary to the evidence, or if 
the jury has reached its conclusion by some irregular means. How- 
ever, if the judge sets aside the verdict, that does not mean that the 
other party wins, but only that a new trial must be held. This taking of 
cases from the jury is a much more common proceeding in the federal 
courts than it is in the state courts; and, considering the limitations of the 
jury system, it perhaps explains in part the higher confidence commonly 
reposed in the federal courts. As has already been explained, equity af- 
fords relief in numerous cases not covered by the common law. Cases in 
equity are decided by a judge or judges alone, no juries being used. The 
equity proceeding with which most of us are familiar is that in which an 
injunction is sought. The great majority of civil cases, whether in law 
or equity, are cases which arise under state law and over which state courts 
have exclusive jurisdiction. 

15 See Ch. 5, sec. HI, for a fuller discussion of these Constitutional guaranties. See also 
Chap. 17, sec. VII, which deals in particular with the right to refuse to testify. 
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V. THE SUPREME COURT 

Sessions of the Court. The Supreme Court of the United States is an 
institution of such transcendent importance in our national life that we 
must make it a subject of special consideration. Each year it begins its 
session in October and continues until late in the spring. It is presided 
over by the Chief Justice, the prestige of whose position is only a little 
higher than that of an associate justice, and whose duties and powers differ 
from those of his eight associates only because he is the ceremonial head 
of the Court and directs certain administrative affairs of the body, as, for 
example, the naming of an associate to write the opinion of the Court 
after a case has been heard and discussed. Six of the justices constitute 
a quorum and a majority of the whole number is necessary for a decision. 

Opening of the Court. “Oyez, Oyez, Oyezl All persons having busi- 
ness before the honorable judges of the Supreme Court of the United 
States are admonished to draw near and give their attention, for the Court 
is now sitting. God save the United States and this honorable court.'* 
These words are uttered by the clerk in solemn tones entirely free from 
the perfunctory and commonplace qualities which ordinarily characterize 
such announcements. The audience in the grand structure where the 
Court now holds its sessions^® is impressed with this regular midday an- 
nouncement and it rises to its feet as the nine distinguished and elderly 
men, wearing black silk robes, file in and take their places, the Chief Jus- 
tice in the center and the associate justices on his right and left in the order 
of the length of their service in the Supreme Court. The Court is with- 
out question the most impressive, even awe-inspiring, body in America.^® 

Presentation of cases. The preliminaries disposed of, the Court settles 
down to hearing cases. An attorney may talk for as much as an hour, and 
the judges listen attentively, especially if he is able, clear, and concise. 
Judges have been known to show some impatience with lawyers who did 
not have their cases well in hand. On occasion, an earnest young attor- 
ney may feel that a judge is not taking the trouble to follow his argument; 
but he may be agreeably surprised, perhaps embarrassed, by a question 
from the justice which proves that there was no lack of attention. Elo- 
quent words count for little in this chamber, and perhaps sound a little 
hollow even to the inept attorney who speaks them. Jury-swaying argu- 
ments count for nothing at all. Oral argument is, in any event, only a 

16 C. A. Beard, The Supreme Court and the Constitution (1912); F. Frankfurter and 
J. M. Landis, Business of the Supreme Court (1936 ed.); E. Kimball, The National Gov- 
ernment of the United States (1920), Ch. XVI; C. Warren, Congress, the Constitution, 
and the Supreme Court (1936 ed.). 

17 Old French, meaning “Hear Ye.” 

18 Until 1935 it sat in the old Senate Hall in the Capitol. 

19 For some of the material in this and the following paragraph, see the article by 
jMildred Adams, “In the Supreme Court Law Is Majesty,” New York Times Magazine, 
Nov, 10, 1929. 
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part of the presentation. Printed briefs containing the arguments of 
counsel and the printed record of the case in the lower court often run 
into many pages. In one instance, the printed portion of the testimony 
occupied twelve thousand pages. 

Study and discussion. Ordinarily the Court spends four hours a day, 
five days a week, in hearing cases. But this no more represents the work 
of the judges than a few hours in the classroom constitute the work of a 
conscientious student. The printed records and arguments must be mas- 
tered after the case has been publicly presented. References must be con- 
sulted, and legal tangles must be straightened out. Then the judges must 
meet in private for discussion. Occasionally, when a majority cannot 
reach an agreement, a rearguing of the case is ordered, as instanced by the 
income tax case in 1895. exacting and pressing is the work of the 
justices that they are usually busy both before and after each day’s session 
and frequently have to labor far into the night. Occasionally there are 
short recesses to give them an opportunity to dispose of accumulated 
cases.-^ 

Decisions. When an agreement in a particular case has been reached, 
the Chief Justice himself, or an associate designated by him, writes the 
decision of the Court. It is not necessary that there be unanimity of 
agreement, or even that the majority agree as to the principles which are 
applicable; but it is absolutely essential that a majority reach the same con- 
clusion. It may happen, therefore, that: (1) the nine justices may agree 
both as to the judgment and as to the principles of law on which it is 
based; ( 2 ) a majority may agree as to the judgment and principles, while a 
minority may dissent; and (g) both the majority and the minority may 
disagree among themselves as to the principles which govern their respec- 
tive conclusions. In the event that a justice agrees with the conclusion of 
the Court but not with the reasons on which it is based, he may write a 
separate opinion. In like manner, a minority judge may write a dissent- 
ing opinion for his group; and if a justice in that minority does not accept 
the reasons assigned, he may write a dissenting opinion of his own. More 
will be said of the dissenting opinions presently,-'-^ 


20 Kimball, op. df., p. 401. 

21 The Court disposes of approximately 1,000 cases eacli year. 

22 All the opinions in each case are, of course, published and distributed. Cases de- 
cided before 1882 are cited by the name of the court reporter charged with the duty 
of having them published. In order, these reporters were; Dallas (4 vols.), Cranch {9 
vols.), Wheaton (12 vols.), Peters (16 vols.), Howard (24 vols.), Black (2 vols.), Wallace 
(23 vols.), and Otto (17 vols.). Thus, Marbury v. Madison is cited “1 Cranch 137,” the 
numerals preceding the name indicating the volume and those following the name the 
page on which the decision begins. Since J882, all volumes, beginning with io8, are 
numbered consecutively without mention of reporters' names, and cases decided since 
that date are cited “Buck v. Bell, 274 U.S. 200," “Finch & Co. v. McKittrick, 305 U.S. 
395,” etc. It is also a common practice (and a good one), to give the year of the 
decision as is done in this text, 
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Judgment, opinions, and obiter dicta. The judgment of the Court is 
usually stated in a brief sentence. Examples: “It follows that the district 
court erred in making the order appealed from, and the same is reversed.” 
“There was no error in the judgment of the circuit court of appeals, and 
it is, therefore, affirmed.” “The judgment of the state supreme court is 
therefore reversed and the case is remanded to that court for further pro- 
ceedings not inconsistent with this opinion.” “Our conclusion is that the 
petitioner is entitled to be discharged from custody, and it is so ordered.” 
Judgments in such forms constitute the legal decisions of the Court. The 
discussions, often covering many printed pages, setting forth the princi- 
ples which control in the case, are designated as the opinions of the Court. 
Such opinions are accepted as declarations by which the Court will be 
guided subsequently in similar cases. But in giving its opinions, the 
Court does not always confine them to the points at issue in the case at 
hand. It may turn aside to lay down principles on other issues which it 
desires to see cleared up. Such digressions are known as obiter dicta. 
They are not accepted as stating the position of the Court in subsequent 
cases to the extent the ordinary opinions are, although they may be ap- 
plied in proper cases if they happen to conform to the opinion of the 
Court. Thus, Marshall’s dicta in Marbury v. Madison relative to the 
distinction between executive and ministerial acts have been followed to 
this day.2^ 

Dissenting opinions. Of course, the conclusion of the majority settles 
a case; but not infrequently a minority opinion is received and discussed 
with as much interest as the majority opinion. The opinion of Justice 
Curtis in the Dred Scott Case (1857), of Justice Holmes in Lochner v. New 
York (1905), of Chief Justice Hughes in the Macintosh citizenship case 
(1931), and of Justice Stone in the A.A.A. case (1936), are a few of the out- 
standing dissenting opinions. Those who criticize the opinion of the 
Court may find much aid and comfort in the dissenting opinion. Thus 
did the foes of slavery use the minority opinion in the Dred Scott Case; 
the advocates of the rights of the states to use their police power without 
too much interference from the Supreme Court, the Holmes opinion in 
the Lochner case; the friends of a more liberal naturalization policy, the 
Hughes dissent in the Macintosh case. When Bryan was criticized for his 
condemnation of the income tax decision in 1895, very sensibly replied, 
“If you want criticism, read the dissenting opinions of the Court.” As 
C. A. and Wm. Beard observe,^® these dissenting opinions are not futile 
gestures. The minority opinion of the Court today may become the 
majority opinion tomorrow. In 1936 the New York minimum wage law 
was held invalid in a five-to-four decision. In 1937 a similar law of the 

28 I Crancli 137 (1803). 

24 Kimball, op. cit., pp. 402-403. 

25 The American Leviathan, pp. 116-117. 
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State of Washington was sustained by the same majority. This is simply 
one of many examples that might be given. 

Five-four decisions. Some of the Court's decisions are on the narrow 
margin of five to four. Such a decision is likely to weaken popular con- 
fidence in the Court, for a time at least, especially if it is coincident with a 
political controversy over the subject to which it relates. Fortunately 
these so-called “one-man'* decisions have not been very common; but the 
vote was five to four in six of the twelve New Deal cases which were de- 
cided before June, 1936. Several constitutional amendments have been 
proposed which would require a more significant majority in cases in 
which a legislative act is declared unconstitutional. The wisdom of an 
amendment of this character is open to serious question. It seems best to 
leave the Court to work out this problem for itself. Former Associate 
Justice Clarke suggested that the Court voluntarily adopt a rule similar 
to the amendments proposed. No Chief Justice is proud of five-four 
decisions, and we may rest assured that earnest efforts are made to prevent 
them. 

Judicial review. We are now to consider the most distinctive feature 
of the work of the Supreme Court and the one which has occasioned the 
greatest controversy, namely, its power to pass upon the constitutionality 
of legislation. The source of this power and the reasons for its exercise 
were discussed in Chapter 2, section III. Here we shall simply refresh our 
memories with the statement that any part of a state constitution or law or 
any city charter or ordinance which contravenes any provision of the Fed- 
eral Constitution, laws, or treaties may be nullified by the Supreme Court 
of the United States, if it comes before the Court in a properly litigated 
case. Similarly, acts of Congress and treaties may be so nullified. 

Operates only in litigated cases. Many persons seem to think that 
all acts of state legislatures are submitted to the Supreme Court for its 
approval, and that all of the statutes of Congress are immediately sent by 
special messenger to that eminent tribunal, where they are anxiously ex- 
amined for taints of unconstitutionality. Of course this is absurd. The 
Court does not pass upon all legislative acts, as the President and governors 
are authorized to do; nor does it give advisory opinions, although the 
supreme courts in several of the states may do so.^® The Supreme Court 
is a judicial tribunal, with the function of deciding only “cases and con- 
troversies.^' A statute of Congress or a state law comes to the Court, there- 
fore,"''oTllylvheri a party to a legal controversy tests the validity of the enact- 
menf under which it arises. For example, if an individual is held for a 
crime under an act of Congress, he may test the validity of that act; or, if in 
a civil suit he claims that a right supposed to be enjoyed by the other party 

26 In 1822 the Justices of the Supreme Court individually gave an advisory opinion 
to President Monroe. See Charles Warren.- The Supreme Court in United States History 
(1923), n, 55-57. 
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to the suit rest on a state law in conflict with the Federal Constitution, he 
may test the validity of the state law. But persons not parties to a suit, 
who have only a general interest in its outcome, have no way of testing 
the constitutionality of a law. With these points in mind, it is easy to 
understand that the constitutionality of the great majority of legislative 
measures is never passed upon, although it is true that at some time or 
other the greater number of the more important acts are so reviewed. It 
is a matter of considerable interest that such an important statute as the 
Missouri Compromise of 1820 was never judicially questioned until 1857, 
when it was declared void.^" 

Other limitations on judicial review. In addition to the rule that 
laws are not declared void except in actual litigation, there are several 
other limitations upon this power of judicial review. (1) It is held that 
the unconstitutionality of a statute should be clear “beyond all rational 
doubt.” 28 This must be taken to mean “beyond all rational doubt” of 
the majority of the justices; for to allege that this conviction governed the 
Court when five of the learned judges held a law void, and four no-less- 
learned judges held a contrary view, would be humorous to say the least. 

(2) Quly that part of a statute which is unconstitutional is annulled, unless 
the parts are so interdependent that one may not be stricken o ut w ithout 
doing violence to the others. Thus, when the Court held a federal cor- 
rupt practices act void as applied to senatorial primaries, it was generally 
understood that other parts of the law still held, and a Republican com- 
mittee concluded that wisdom and prudence dictated that candidates for 
the House of Representatives should continue to observe its provisions.®^ 

(3) The Court will not pass upon political questions, that is, questions 
which, in the opinion of the Court, the Constitution and the general 
scheme of American government leave to the President or Congress or 
both. When the State of Georgia questioned the constitutionality of the 
“Reconstruction Acts,” the Supreme Court would take no action, stating 
that the statutes were political in character and did not involve personal 
or property rights.®^ Similarly, the Court will refuse to restrain the Presi- 
dent by injunction from carrying into effect an act of Congress alleged to 
be unconstitutional.®^ (4) It is further stated that the Court- will not 
declare void a law which does not violate constitutional provisions but 
which, in the opinion of the justices, is unwise or oppressive.®® There are 

27 J. M. Beck, The Constitution of the United States (1924), p. 226. 

28 Sinking Fund Cases, 99 U.S. 700 (1878). 

29 Newberry v. United StatCvS, 256 U,S. 232 (1921). 

so J. K, Pollock, Jr., Party Campaign Funds (1926), pp. 207-208. 

37 Georgia v. Stanton, 6 Wallace 50 (1868). See also Coleman v. Miller, 307 U.S. 433 
< 1939 )- 

32 Mississippi v, Johnson, 4 Wallace 475 (1867). 

33 In Ashwander v. Tennessee Valley Authority, 297 U.S, 288 (1936), some of these 
and certain other limitations are discussed. 
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many observers, however, who assert that the judges sometimes pronounce 
laws invalid under the claim that they violate constitutional provisions, 
when in reality they only violate the judges' economic or social theories. 

Number and kinds of laws declared void. How many laws have been 
declared void? From some of the arguments which have been made 
against judicial review, one might get the impression that the justices do 
not feel that they have earned their lunch until they have invalidated 
some legislative act. In all its history, the Supreme Court has declared 
void only about eighty acts of Congress, and the greater number of these 
were of small importance. Five or six times that number of acts have 
been contested before the Court, but their constitutionality has been up- 
held. The validity of well over a thousand state laws has been chal- 
lenged, of which the Court has annulled about one fourth.®^ Considering 
that Congress enacts hundreds of laws annually and that the state legis- 
latures enact thousands, it is obvious, not only that a very small percentage 
of them are declared void, but also that relatively few laws ever come 
before the Supreme Court on the issue of constitutionality. It should be 
added, however, that both the number coming before the Court and the 
number annulled have increased in recent years. 

More significant than the number of laws annulled are the kinds of 
laws annulled, particularly those which have incited popular criticism. 
In 1894 Congress passed an income tax law, which was declared void the 
next year on the ground that certain sections of it imposed a direct tax 
without apportionment among the states according to population as re- 
quired by the Constitution.^® Under the provisions of the Agricultural 
Adjustment Act more than a billion dollars was collected through a pro- 
cessing tax, this money to be paid to farmers who accepted a program of 
crop reduction. This act, this hope of the farmer, said the Court, was 
invalid because it provided for expenditures for a regulation lying within 
the reserved powers of the states.^® We take one other example of the 
nullification of acts of Congress. A minimum wage law for women and 
children in the District of Columbia was held to be a violation of the 
liberty of contract,®^ a right deduced from a provision of the Fifth Amend- 
ment that no person shall be deprived of life, liberty, or property without 
due process of law. A number of state laws have been nullified by the 
Court under the same clause of the Fourteenth Amendment; for example, 
the statute of the State of New York regulating the hours of employment in 
bakeries and the same state's minimum wage law for women and chil- 
dren.®® 

34 H. L. McBain, The Living Constitution (1927), pp. 246-251; B. F. Moore, The Su- 
preme Court mid Unconstitutional Legislation (1913). 

35 Pollock V. Farmers’ Loan Sc Trust Co., 158 U.S. 601 (1895). 

S 3 United States v. Butler, 297 U.S. i (1936). 

57 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 

58 Lochner v. New York, 198 U.S. 45 (1905); Morehead v. New York, 298 U.S. 587 (1936). 
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Popular criticism resulting. When legislation of the character men- 
tioned above is set aside, the decisions may be received with great protest; 
for a large part of the public has an interest, either direct or humani- 
tarian, in seeing these laws upheld. The public is not capable of judging 
the fine points of constitutional construction involved; nor is it in the 
proper mood to judge, even if it were competent to do so under ordinary 
circumstances. Nevertheless, when the public feels that the judges have 
applied their own social philosophy to the cases at hand and that they 
have done so under the guise of interpreting the Constitution, we should 
not be too harsh in our judgment of that public, for frequently the minor- 
ity of the justices take essentially the same view. Thus, in the New York 
bakery case just referred to. Justice Holmes, in dissenting, declared that 
the case was decided upon an economic theory which a large part of the 
country did not entertain, and that the word “liberty” in the Fourteenth 
Amendment was perverted when it was interpreted in such a way as to 
render invalid the New York statute.'^^ Judges cannot escape their back- 
ground, their training, their philosophy, much more successfully than 
the general run of mankind. It would be marvelous indeed if they were 
not influenced by their own social and economic theories when they come 
to interpret such broad and indefinite phrases of the Constitution as “due 
process of law” and the “equal protection of the laws.” Clearly, when 
the Court holds that a ten-hour law for bakeshop employees is not “due 
process” and that a ten-hour law for women in industry is “due process,” 
it may be plausibly asserted that the magic term is simply being inter- 
preted to fit the judges' ideas of what police laws are needed and what are 
not needed; that the judges are exercising a power which rightly belongs 
to the legislators. 

The Court and politics. As already indicated, the Supreme Court will 
not decide political questions. This is true, in a technical sense. For 
example, it will not decide which of two opposing governments in a for- 
eign country is recognized by the United States, or whether the govern- 
ment of an American state is republican in form, or whether a state of 
war existed between the United States and some foreign country on a 
given date. Such questions are characterized by the Supreme Court (and 
by all other courts) as political, and are left to executive and legislative 
oflScers to decide. 

But when we take a broader view of what constitutes a political ques- 
tion, we find that some of these questions are decided by the Court. In 
common parlance, labor laws, income tax laws, social security laws, public 
utility regulation, agricultural relief, currency legislation, in fact, any 

39 In dissenting in Morehead v. New York, 298 U.S. 587 (1936), Justice Stone said: 
“It is difficult to imagine any grounds, other than our own personal economic predilec- 
tions,” for holding invalid a New York minimum wage law. 
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issues over which various groups of the people divide into more or less 
hostile camps, are political in character. Such matters, affecting private 
rights so materially, properly come before the Court, and the decision in 
each case must please one political group and offend the other. This is 
unavoidable, and any intelligent citizen can understand why it is so. As 
long as the judges maintain a calm, objective view, there should be no 
serious complaints on the part of the public. 

On a few occasions, however, the judges have perhaps passed the bounds 
of judicial proprieties. In the Bred Scott Case, both the majority and the 
minority judges were influenced by political motives, as indicated by their 
written opinions in the case and particularly by their more recently availa- 
blatecorrespondence and papers relative to the decision.^® In the income 
tax case a generation later, Joseph H. Choate, counsel for those who 
alleged the tax unconstitutional, told the justices in effect that they must 
stop the march of communism now or never.^^ Chief Justice Fuller, speak- 
ing for the bare majority which held the statute unconstitutional, sounded 
hardly less like an advocate than a judge. “The present assault upon 
capital is but the beginning. It will be but the stepping-stone to others, 
larger and more sweeping, till our political contests will become a war of 
the poor against the rich; a war constantly growing in intensity and bitter- 
ness." Happily, the justices have stepped into the political arena in 
this fashion in only a few cases, although in numerous instances they 
have been under the necessity of deciding cases in which powerful con- 
tending groups had vital interests. 

Political parties and the Court More frequently, perhaps, than the 
Court has willingly entered into politics, the political parties have made 
the Court or its decisions the subject of political controversy. Both wings 
of the Democratic party accepted the Dred Scott decision in i860, while 
the Republicans denounced it as “a dangerous political heresy." In 
1896 the Democratic party denounced the income tax decision of the 
previous year, and declared it to be the duty of Congress to use all the 
constitutional power which remained after that decision, ‘'to the end 
that wealth may bear its due proportion of the expense of the govern- 
ment." It further denounced “government by injunction as a new and 
highly dangerous form of oppression by which federal judges, in contempt 
of the laws of the states and rights of citizens, become at once legislators, 
judges, and executioners." In 1924 the La Follette Progressives not 
only called for a constitutional amendment which would prohibit the 
Supreme Court from rendering acts of Congress invalid, but they advo- 

40 c. A. and Mary Beard, Rise of American Civilhation (1930), II, 14 ff. 

41 Ihid., pp. 3S5-336- 

42 157 U.S. 429, 607 (1895). 

43 K. H. Porter, National Party Platforms (1924), pp. 53, 54, 57. 

44 ibid., pp. 184, 185. 
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cated also a provision for the election of federal judges for a term not 
exceeding ten years.'^® Because the Court had overturned so much New 
Deal legislation, it was thought that the Court might be an issue in the 
campaign of 1936. But no responsible leadei', excepting Senator Norris, 
raised his voice during the campaign against judicial review or Judicial 
conservatism. Whatever the charge might be against the Supreme Court, 
that charge is commonly regarded as a dangerous campaign issue — dan- 
gerous because millions who understand very little about the processes of 
government have a deep reverence for the Supreme Court. Indeed, they 
may not know the difference between the Supreme Court and the Constitu- 
tion, and in that ignorance they have wisdom, for the Constitution is what 
the Court says it is; or, to use the words of an hreverent critic, "The Consti- 
tution is the Supreme Court’s last guess.” 

President Franklin D. Roosevelt’s proposal. With popular support for 
him at a new peak, the President, on January 6, 1937, in an address to 
Congress, declared: "The judicial branch also is asked by the people to 
do its part in making democracy successful.” Some of the people’s repre- 
sentatives in Congress then busied themselves with plans to limit the 
jurisdiction of the Supreme Court, to require more than a mere majority 
of the Court to declare a law unconstitutional, and with other plans to 
restrain the Court. On February 5 the President announced his plan. 
There were several problems relating to the judiciary which were dis- 
cussed in his message and embodied in the draft of a bill which he sent to 
Congress, but the kernel of his plan was that he be authorized by law to 
appoint additional judges, in all federal courts, where there are incum- 
bent judges of retirement age who do not choose to retire or resign. (Any 
judge who has served ten years and attained the age of seventy is now 
eligible for retirement on full pay.) The President’s main purpose, of 
course, was to reach the judges in the Supreme Court, and the draft bill 
provided that the number of judges in that tribunal might be increased 
from nine to as many as fifteen if its septuagenarians failed to retire. Six 
new justices named by the President would have assured practically every 
New Deal measure a safe passage through the Supreme Court."^® 

The President’s proposal immediately raised a great controversy. 

425 Ibid., pp. 516-517, 519, 520, 

46 This is fairly well demonstrated by a glance at the fate of New Deal measures to 


January, 1937. 

Hot Oil (Sec. 9c, N.LR,A.) ....void 8~i 

Oold Clauses valid 5-4 

Railroad Pensions .void 5-4 

Farm Mortgages void 9-0 

N.R.A void 9-0 

A.A.A void 6-3 

T.V.A ..valid 8-1 

Guffey Act void 6-3 

Municipal Bankruptcy void 5-4 
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Against his plan assembled the millions who believed that the Court de- 
cides all of its cases according to the clear meaning of the Constitution. 
This group was substantially reinforced by those who were satisfied with 
the decisions of the Court, although this group knew that the persona'I 
opinions and convictions of the judges entered into those decisions. An- 
other opposition group, while agreeing with the President that the Court 
should be brought more into line with current developments felt that 
his plan offered only a temporary solution. Still others opposed the plan 
because they considered it unfair, believing that it should have been dis- 
closed during the preceding presidential campaign. The President had 
many sincere supporters and some who backed his proposal only for 
political reasons. The popular opposition was too strong, however, and 
he lost the battle. 

The new Supreme Court. But the President did not lose the “war.*’ 
Time, “inexorable and remorseless,” gave him the victory in the death or 
resignation of Justices who found in the Constitution clauses with which 
to entangle and choke some of the major statutes of the New Deal. In- 
deed, a few months after the President proposed his court plan, and before 
there had been any change in the personnel of the Supreme Court, that 
tribunal crossed over to the liberal side on the question of the constitu- 
tionality of minimum wage laws for women and children.^^ 

To succeed Justice Van Devanter the President nominated Hugo L. 
Black, a Senator from Alabama and one of the leading advocates of Ad- 
ministration policies in the Upper House. The Department of Justice, 
following its usual practice, had prepared a list of some sixty men, elimi- 
nated about two-thirds of them because in their private lives or public 
activities they had failed to measure up to the 1937 requirements for high 
judicial office, and submitted the remaining twenty names to the Presi- 
dent, who had the official responsibility of choosing a name to submit to 
the Senate for confirmation or rejection. The President finally decided 
upon Hugo L. Black. Perhaps it was not generally known, or had been 
forgotten, that Senator Black had formerly been a member of the Ku Klux 
Klan. At any rate, a special brand of “Senatorial courtesy” seems to 
presume that “every Senator is a witness to the irreproachable character 
of every other Senator” and that any senator is therefore entitled to 
confirmation for any post to which he might be named by the Chief 
Executive. Following the confirmation, Justice Black’s earlier association 
with the Klan became common knowledge and there were many indignant 
protests against his taking a place on the Supreme Bench. It is fair to say, 
however, that Justice Black, by his work on the Court, appears to have 
lived down his regrettable affiliation with an “un-American” organization 

47 In Morehead v. New York, 298 U.S. 587 (1936) the decision was 5^4 against their 
constitutionality, and this was changed to 5-4 for constitutionality in West Hotel Co. V. 
Parrish, 300 U.S, 379 (1937), Justice Roberts having changed sides. 

48 Time, August 23, 1957, p. 13. 
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and that any blame for possible mistakes incident to his appointment 
should be apportioned between the Executive branch of the Government 
and the Senate. 

President Roosevelt had occasion to appoint six other Associate Jus- 
tices of the Supreme Court, and when Chief Justice Hughes resigned, 
the President named Associate Justice Stone as his successor. This last 
appointment is of interest when it is recalled that Chief Justice Stone is a 
Republican who was appointed Associate Justice by his old friend Calvin 
Coolidge; but even a cursory glance at the record of the present Chief 
Justice makes his promotion quite understandable — his views on constitu- 
tional questions are liberal enough for President Roosevelt. There is no 
doubt at all that the President now has a “friendly"’ Supreme Court. The 
New Deal has had no judicial set-backs since 1936. What does it all come 
to? Simply this: That any party or faction in control of the political 
branches of the government for six or eight years will also be able to bring 
the Supreme Court into general accord with its policies. The Federalists 
had the Court in their day; the Southern slavocracy (the dominant wing 
of the Democratic party before i860) had the Court in its day; powerful 
business interests who dominated the Republican party after the Civil 
War, had the Court in their day; and at present the Roosevelt wing of the 
Democratic party has it. This is not shocking. It could hardly be other- 
wise. As long as the Supreme Court decides questions of major policy (as 
it does through its power to pass upon the constitutionality of laws) par- 
ties and interests in power will seek to control, and eventually will control, 
the Supreme Court. An intelligent man will not tear his hair when he 
finds the Supreme Court reflecting the general tone and spirit of the 
dominant political power. He will be concerned only when he observes 
political efforts to influence decisions in specific cases. 

VI. FEDERAL JUDGES 

Appointment of judges. In concluding the survey of the regular federal 
courts, something should be said concerning the appointment and char- 
acter of the judges. As previously stated, they are appointed by the 
President with the advice and consent of the Senate. A senator of the 
President’s party from the state in which a district judge is to be ap- 
pointed commonly names the person whom the President appoints. Vari- 
ous motives, personal and political, govern the senators in their selections; 
but they usually recommend men of character and competence. Occa- 
sionally, the Attorney General may advise the President that a candidate 
so recommended does not measure up to the high standards required in 
the federal judiciary; but even then, a senator may stand on the rule of 
“senatorial courtesy,” thus forcing the appointment of his own candidate 
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or none at alL^® A rather unusual case was presented in February, 1931, 
when President Hoover, acting upon the advice of the Attorney General 
and bar associations, refused to recommend to the Senate a candidate pro- 
posed for a Minnesota district by Senator SchalL®® 

In the appointment of judges for the higher courts, particularly for the 
Supreme Court, individual senators have less voice than in the district 
appointments. But, as wdll be shown in the next paragraph, this does 
not mean that politics is absent from consideration in making appoint- 
ments to the higher judicial positions. It is seldom that the Senate fails 
to confirm a judicial appointment, and partly for this reason its rejection 
of John J. Parker for the Supreme Bench in 1930 created the widest inter- 
est. The same year, a number of senators expressed strong opposition to 
the confirmation of Mr. Hughes as Chief Justice, because they considered 
him too conservative; but the nomination was easily confirmed, and as 
Chief Justice he demonstrated that he was not so conservative as his critics 
supposed him to be. In nearly all cases, the judges appointed belong to 
the President’s party, and, what is more important, they usually belong 
to the school of political and economic thought that is dominant at that 
time. 

Character of the judges. While it is true that political considerations 
are by no means absent in the selection of judges, the baser political prac- 
tices in connection with judicial appointments have been exceptionally 
few in number. Justices of the Supreme Court have been, almost without 
exception, men of the highest integrity and ability and free from political 
bias. A few of the judges of the inferior courts have failed in their trust — 
one was sent to the penitentiary for “selling” justice — but the percentage 
is very low, perhaps lower than one per cent. No position in America 
carries greater respect than a federal judgeship. Few indeed are the able 
lawyers who will decline an appointment as district judge, and a place on 
the Supreme Bench is most highly prized by the finest legal talent the coun- 
try can produce. Our federal judges are quite superior to the general 
run of state judges, and compare most favorably with the judges in any 
country, not excepting Great Britain. 

Yet legal talent and character, indispensable as they are, do not of 
themselves make great judges, not even able judges in this complex society. 
Judges should understand business, labor, social problems and every other 
major aspect of modern society. Few of them do. Law school training 
and legal practice do not give the whole picture of society, although it is a 

49 On Senator Glass’ use of senatorial courtesy, see Ch. lo. Sec, V. 

50 Time, Feb. 9, 1931, p. 13; and March 2, p. ii. 

51 He was charged with race prejudice, hostility to labor, and ‘‘conservatism.” 

52 Recent exceptions to this rule occurred when President Hoover named Benjamin 
N. Cardozo, a Democrat, Associate Justice of the Supreme Court, and when Roosevelt 
named Associate Justice Stone, a Republican, Chief Justice. 
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pleasure to report that some law schools are now making efforts to broaden 
their training. The successful lawyer who comes to the bench from his 
practice may know little of the broad fabric of life and he may know well 
only one branch of the law. It is probable that men who have served as 
professors of law, as administrative officials, or as legislators are better 
qualified for judicial office than railroad attorneys or mining lawyers. At 
any rate, we are likely to find out, because the present tendency is to 
elevate to the bench men who have had the broader and more general 
training and experience. 

Some great Supreme Court justices. Among the justices of the Su- 
preme Court, Chief Justice Marshall (1801-1834) is commonly accorded 
first place. Presiding over the court before our national institutions had 
taken shape, he had free range to use his great talents in interpreting the 
Constitution in such a way as to give the national government wide powers. 
Firm in convictions, masterful in logic, and lucid in style, many of his 
decisions are not only great landmarks in constitutional law but classics 
in English prose as well. Chief Justice Roger B. Taney (1836-1864) does 
not hold a high place in the opinion of the average person because he was 
the author of the Dred Scott decision, but some students of constitutional 
law place him next to John Marshall.®^ Of the associate justices, certainly 
Joseph Story, Stephen J. Field, and John M. Harlan should be mentioned. 
Oliver Wendell Holmes, probably the most beloved man who ever sat in 
the Court, served from 1902 to 1932, resigning in his ninety-first year. As 
philosopher, statesman, and judge, he was famed throughout the English- 
speaking world. 

Salaries and retirement allowances. A district judge receives a salary of 
$10,000; a circuit judge, $12,500; an associate justice of the Supreme Court, 
$20,000; the Chief Justice, $20,500. The salaries are fixed by Congress, 
subject to the constitutional limitation that the compensation of no judge 
shall be decreased while he continues in office. Considering the quality of 
federal judges, the salaries are rather low. It is easy to find judges who 
could make their judicial salaries several times over in the practice of 
law. Judges hold office for life and may be removed only by impeach- 
ment. Liberal provision is made for the retirement of judges. Any 
judge who has served ten years may retire at the age of seventy on full 
pay, although retirement is not compulsory and can be made so only by 
Constitutional amendment. 

Other court officers. For each federal district, there is appointed by 
the President and the Senate an attorney, who in turn, with the approval 
of the Department of Justice, appoints his own assistant attorneys. Their 

See Chief justice Hughes’s tribute to Taney, New York Times, Sept. 27, 1931, p. 8, 
and editorial, same, Oct. 4, 1931. 

34 H. J. Laski, “Mr. Justice Holmes,” Harper*s, March, 1930, pp. 415-423. 

35 Judges not appointed under the judiciary article of the Constitution (judges in the 
territories, for example) may be appointed for a term of years. 
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duties are to prosecute all delinquents for crimes and offenses under the 
laws of the United States and to represent the United States in all civil 
actions to which it is a party. In like manner, there is appointed for each 
district a marshal, who is required to attend the district court and execute 
its orders. Marshals and their deputies have the same powers in each state 
in executing the federal laws as the sheriffs and their deputies have in 
executing the state laws. Each court has also a clerk and necessary 
assistants, a commissioner (who conducts the preliminary hearing in crim- 
inal cases and decides whether an accused shall be held for grand jury), 
and probation and parole officers. Referees in bankruptcy are regularly 
appointed to handle the details of bankruptcy cases. The Supreme Court 
appoints a marshal, a clerk, a librarian, and a reporter of its decisions, and 
appoints or authorizes the appointment of necessary assistants to these 
officers. Each justice of the Supreme Court is allowed a law clerk. 

VII. SPECIAL COURTS^® 

Courts for special areas. The Supreme Court, the circuit courts of ap- 
peals, and the district courts are the regular tribunals in the federal judi- 
cial system. They are sometimes called '‘constitutional courts'* by way of 
emphasizing the fact that they were established under Article III of the 
Constitution and exercise the judicial powers enumerated in that article. 
There are other courts which have been established, not under the author- 
ity of the judiciary article, but under the authority of Congress to legislate 
exclusively for particular areas. Such courts are often designated “legis- 
lative courts.’* The United States Court of Appeals for the District of 
Columbia and the District Court of the United States for the District of 
Columbia derive their powers both from Article III and from the constitu- 
tional authority of Congress to make all laws for the District of Colum- 
bia.®'^ Courts in the territories are established not under the provisions of 
Article III but under the authority of Congress to make all rules and 
regulations for the territories. Consular courts have been established by 
treaties with certain countries whose legal systems differ so materially 
from our own that our citizens experienced some difficulty in resorting to 
the foreign courts. Under the authority of our “extraterritorial” treaty 
with China, Congress established a United States Court for China, giving 
it original jurisdiction in important cases and appellate jurisdiction with 
respect to the minor cases tried in the American consular courts in China. 
Judges of the courts named above, excepting those of the District of Colum- 
bia, not being judges within the meaning of the judiciary article, are not 
necessarily appointed, paid, and removed in accordance with the provi- 
so W. G. Katz, '‘Federal Legislative Courts/* Harvard Laiu Revteiv (1930), XLIII, 894- 
924; Willoughby, op. cit., pp. 529-532; Am. PoL Set. Rev. (i 934 )» XXVI 11 , pp. 45 -" 46 - 
ODonoghue v. United States, 289 U.S. 516 (1933). 
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sions of that article. Thus, the judge of the court in China is appointed 
for only ten years, and he may be removed by the President for cause.®® 
Courts for special cases: i. Court of Claims. There are certain legis- 
lative courts of special jurisdiction. One of these is the Court of Claims, 
established as long ago as 1855. Any contractual claim an individual 
may have against the United States may be brought to this court, although, 
if the amount involved is not more than $10,000, the district courts have 
concurrent jurisdiction. Cases may also be referred to the Court of 
Claims by Congress or by any of the executive departments. If a case so 
referred is one over which the court has jurisdiction by law, it disposes of 
it as it would handle a case brought by an individual; if not, the court 
simply makes a report to Congress or to the department which asked it to 
investigate a claim. It should be emphasized here that the only claims 
one may bring against the United States are those on contract, express or 
implied. The United States is immune from the ordinary civil suits to 
which individuals and corporations are liable. 

2. Court of Customs and Patent Appeals. The Court of Customs 
Appeals was created in 1909 under the authority of Congress to regulate 
commerce. Its title was lengthened in 1929 when it was given jurisdic- 
tion to hear appeals from the Commissioner of Patents. In addition to this 
new duty of hearing patent appeals, it has its old duty of hearing and de- 
ciding appeals made from the United States Customs Court. 

3. United States Customs Court. This last-named court (known until 
1926 as the Board of United States General Appraisers) has original juris- 
diction over cases arising out of the collection of the customs revenue. It 
holds its sessions in New York City.®® 
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The State Judicial System 

★ ★ ★ 

The state courts are of much more concern to the average person than 
the federal courts; for the former have jurisdiction over a much wider 
variety of cases than the latter, and they enter much more into the daily 
affairs of the people. In no division of our political system does the fact 
that the federal government is one of the delegated powers and that the 
states retain all the other powers, stand out more clearly than in the 
judiciary. 

I. ORGANIZATION AND JURISDICTION OF STATE COURTS ^ 

Types of courts. The courts in practically every state are established 
by the state constitution and by legislative acts in pursuance thereof. The 
judicial structure in its fundamental aspects is essentially the same in all 
the states, although the details vary considerably. Every state has a highest 
court of appeals, many have intermediate courts of appeals, all have vari- 
ous local courts of original jurisdiction, and all have minor courts. 

1. The supreme court. The highest court in the state is ordinarily 
styled the “supreme court'’; but it also goes under such titles as the 
“supreme judicial court,” “supreme court of errors,” and “court of ap- 
peals.” The number of justices varies from three to nine. Because of 
the pressure of business before the courts, there is a tendency to increase 
the number and permit them to sit in separate divisions, thus expediting 
the handling of cases. Supreme courts have very little original juidsdic- 
tion, their work being confined almost entirely to the hearing of appeals. 
In some states, appeals lie to the supreme court from the intermediate 
courts of appeals only; while in others, appeals may be made from some 
of the lower courts. It is a rather common practice in the states to allow 
appeals to the supreme court only if the amount involved exceeds a cei*- 
tain sum, final decision in lesser cases being made by the intermediate 
courts. Supreme courts are always given ultimate jurisdiction in all cases 
requiring an interpretation of the state constitution; and, subject to review 
by the Supreme Court of the United States, they may interpret such parts 

I Material in this section is drawn chiefly from C. N. Callender, American Courts 
(1927), Ch. II and Appendix. See also Bates and Field, State Government (1939 ed.), 
Ch. XV, and W. B. Graves, American State Government (1941 ed.), Ch- XVI. 
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of the Federal Constitution, laws, and treaties as may come before them. 
Indeed, it is the duty of all state courts to apply the Federal Constitution 
and laws to appropriate cases. 

Judicial review. In interpreting either the state or Federal Constitu- 
tion, the state supreme court - may exercise the power of judicial review; 
that is, it may pass upon the validity of a statute of the state legislature 
under either of these instruments. A state court may even pass upon the 
validity of provisions of the state constitution if the question of their being 
in violation of the Federal Constitution is raised. This authority to de- 
clare null and void state laws and provisions of state constitutions has 
been used rather freely by the state courts, perhaps more freely than by the 
federal courts. Because of the detailed provisions of state constitutions 
and particularly because of the many restrictions they impose upon legis- 
latures, those bodies must move with great circumspection in order to 
avoid the enactment of unconstitutional measures. They do not always so 
move. Indeed, sometimes they quite frankly pass a measure of ques- 
tionable constitutionality and leave the responsibility with the courts. 
The rather vague and indefinite provisions relative to “due process of 
law” and the “equal protection of the laws*’ appear in state constitutions 
as well as in the Federal Constitution, and the stale courts have voided 
many laws under these provisions. In so doing they have not infre- 
quently been charged with conservatism, reaction, and reading their own 
theories into the constitutions — the charges made against federal judges. 
As a result of these criticisms, several states have by constitutional pro- 
visions prohibited the supreme courts from nullifying a law unless two 
thirds, or even a higher fraction, of the judges concur. 

Advisory opinio7is. By constitutional provision in six states and by 
custom in one or two others, the supreme court is required to give ad- 
visory opinions when requested to do so by the governor or legislature.® 
Such an opinion is not ordinarily requested except upon an important 
matter. When given, it is not considered as having the weight of a judi- 
cial precedent, inasmuch as the court hears no opposing arguments and 
decides no actual case.^ These opinions are probably given a weight 
which falls between the opinions of an attorney general and court deci- 
sions in litigated cases. Eminent authorities differ on the wisdom of pass- 

2 The obligation of state courts to void state statutes which are in contravention to 
the Federal Constitution is in its provision that “the judges in every state shall be bound 
thereby, anything in the constitution or laws of any state to the contrary notwithstand- 
ing.” (Art. VI.) See also People v. Western Union, 70 Colo. 90 (1921). All courts 
are bound to interpret the constitution, but since the supreme courts have the final 
word, the practical result is that a law is not actually void until they so declare. 

3 In Florida, South Dakota, and Vermont, when requested by the governor. In Colo- 
rado, Maine, and Massachusetts, when requested by the governor or legislature. 

In Colorado, however, such opinions have the same effect as opinions given in liti- 
gated cases. Graves, op, cit., p. 655 note 4. 
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ing this function to the courts, and the legal profession very generally 
opposes it. 

2. Intermediate courts of appeals. The less populous states have no 
appellate courts except the supreme courts; but a number of the more 
densely populated states have established intermediate courts of appeals, 
which correspond somewhat to the federal circuit courts of appeals. Some 
of the states have just one such court, and others have several. They are 
known by various titles, such as “courts of appeals,'’ “district courts of 
appeals,” and “superior courts.” Like the supreme courts, each of these 
courts has several judges. Their jurisdiction varies greatly, but their 
purpose is always the same, namely, to carry a part of the burden of appeals 
for the supreme court. Sometimes their jurisdiction extends to appealed 
cases in which the amounts in controversy fall between a certain stipulated 
maximum and minimum (say, $4,000 and $200), cases above the maximum 
going to the supreme court and cases below the minimum being finally 
decided in a lower court. The decision may be final in some cases, and in 
others an appeal may lie to the supreme court. Appeals involving the 
constitutionality of laws, titles to state offices, felonies, and other impor- 
tant matters, in some states go directly from the lower courts to the supreme 
court, and in others must be carried first to the intermediate court of 
appeals. 

3. Courts of original jurisdiction. Local state courts have original 
jurisdiction in practically all cases of importance, and ordinarily an ap- 
pellate jurisdiction in cases from minor courts. As a class they are often 
referred to as “trial courts” or “courts of first instance.” ^ The business 
before these courts may be divided into four types: civil cases at common 
law; equity suits; criminal prosecutions; and probate matters, that is, mat- 
ters relating to wills and the estates of deceased persons. In some states, 
the same court may handle all types of litigation. In others, several types 
of courts are established. Thus, Illinois has circuit courts of original 
jurisdiction in civil and criminal cases in each county; city courts having 
concurrent jurisdiction with the circuit courts; a Superior Court of Cook 
County (in which Chicago is located), having concurrent jurisdiction with 
the circuit courts; a Criminal Court of Cook County, which exercises in 
that area the ordinary criminal jurisdiction of the circuit courts; a Mu- 
nicipal Court of Chicago, having practically concurrent jurisdiction with 
the circuit courts except in equity suits and felonies; probate courts for 
counties of over 70,000 population; and county courts, with probate and 
certain other jurisdiction.® The courts of original jurisdiction have 
various titles — “superior,” “circuit,” “district,” and others — ^which do not 
always indicate the nature of their jurisdiction. 

5 Callender, op, cit, p. 246. 
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4. Minor Courts. Below the ordinary courts of original jurisdiction, 
there are courts which have original jurisdiction in petty cases. While 
these may be designated as minor courts, they are not of minor impor- 
tance, since the great majority of persons who go or are brought to court 
are concerned with trivial cases only. The office of justice of the peace 
had its origin in England centuries ago, and it has been an established 
institution in America from the beginning. In Britain the justice of the 
peace has jurisdiction in petty criminal cases only; but in America he may 
hear small civil cases as well, subject usually in both types of cases to ap- 
peal. In major criminal offenses, he may hold preliminary hearings and 
have accused persons held in custody. In addition to his judicial duties, 
the justice of the peace may perform marriage ceremonies and attest for- 
mal documents. In some of the Southern states the justices as a group 
serve as county administrative boards. Long since, the justices of the 
peace were found insufficient for the requirements of justice in the cities, 
and they have usually had to give way to city, courts or at least share their 
jurisdiction with them. The city police court is now a well-known institu- 
tion which ordinarily has the power to dispose of cases of traffic regulation 
and other minor offenses. Often a separate court in a city, commonly 
designated a '‘municipal court,’' has jurisdiction in the smaller civil cases. 
In general, it may be said that the city courts are given wider jurisdiction 
than the justices of the peace. This is as it should be; since the city magis- 
trates are usually learned in the law, while the same cannot be said for 
the historic justices. Several other courts — claims (against the state), 
juvenile, domestic relations, conciliation, and small (private) claims — have 
the rather special type of jurisdiction indicated by their titles. Some of 
these will receive brief mention in another section of this chapter. 

The lack of judicial organization. State courts were originally organ- 
ized to meet the relatively simple needs of a rural society. As the country 
grew and an industrial civilization with all its complexities became estab- 
lished in most of the states, great changes. in judicial organization were 
needed. There was a need for more courts, more judges, better systems 
of gathering and correlating judicial statistics, and, above all, for organiza- 
tion of the courts into a unified system. More courts were created and 
more judges were provided for from time to time; but that was as far as 
the legislatures usually went in meeting the new needs. As a result of 
this halfway program, the judicial system became more disorganized than 
ever. Some districts had more courts and judges than were needed; some 
had too few; and there was no higher court or administrative body with 
the authority to make proper adjustments. Furthermore, since there was 
no central judicial authority to make the rules of the courts, they were 
made by the legislatures, a task for which such bodies are not well fitted. 
In short, cumbersome and inflexible organization, and rigid and ill-suited 
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rules of procedure prevented, and to a large extent still prevent, the courts 
from performing their true function of administering justice speedily and 
free from unnecessary technicalities. 

Proposed remedies. A number of remedies have been designed for the 
improvement of judicial organization in the states. Space permits only a 
brief consideration of two of the most promising of these — the unified 
court system and the judicial council. 

The unified court system. Under this system all of the courts of the 
state would be organized as divisions or branches of a single, large judicial 
body. The chief justice or some other appropriate official would super- 
vise the work of this consolidated court. Such a judicial system would 
make possible a division of judicial labor among various types of courts — 
civil, criminal, equity, and probate; the assignment of judges to tasks for 
which they are especially competent; dispatch in the settlement of cases; 
and the attainment of the goal that courts exist primarily for the benefit 
of litigants. A rather high degree of unity may be brought about with- 
out complete unification of the courts. This may be done through an ad- 
ministrative judge with power to assign judges to congested courts and to 
counsel with them on judicial problems. Massachusetts, Ohio, several 
other states, and a few large cities have made progress along this line. 

The judicial council. Back in 1921 the Model State Constitution car- 
ried a significant proposal that the states set up judicial councils. What 
is more, the proposal has borne fruit, more than thirty of the states having 
adopted it in some form. These councils are composed of representative 
judges of the various courts (the chief justice is commonly the head of the 
council), perhaps the attorney general, some practicing attorneys, proba- 
bly a few members of the legislature, and often some laymen. The coun- 
cil is not a legislative or judicial body. It makes no laws, it decides no 
cases. Some of them have a few administrative powers, but the council 
must be considered primarily as an advisory and investigating body. Its 
administrative duties relate to the collection of statistics and other in- 
formation essential to the efficient operation of the judicial system, and in 
some states the council may ti'ansfer judges from districts wdth light 
dockets to districts with crow^ded dockets. Perhaps the chief duty of the 
council is to make rules of general practice. During the past century a 
number of states gave this power to the supreme court, but with the estab- 
lishment of the judicial councils, it has been thought better to transfer 
the power to them. If a state should continue to vest this power in the 
supreme court, the authorities insist that the council should be assigned 
the task of taking the initiative, gathering data, drafting rules, and dis- 
cussing their proposals with the bar, finally passing the rules up to the 
court for adoption. It seems to be very generally agreed that the legisla- 
ture is not the body to make rules of general practice. Another function 
of the judicial council is that of investigation and research. Some of 
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them have made rather elaborate studies and reports, reports in the form 
of specific recommendations to the governor or the legislature.® 

IL STATE JUDGES ^ 

How chosen. Federal judges, as everyone knows, are appointed by the 
President subject to confirmation by the Senate. A similar method of 
appointment was used in the colonies; but during the Revolution and 
immediately following it, the legislatures took a larger part in the selec- 
tion of judges. As the nineteenth century advanced, the democratic and 
pioneer influences led to the establishment of popular choice as the chief 
method of selection. At present, only six or seven states have their judges 
chosen by the governor — or by the governor subject to legislative approval, 
or by the governor and the judicial council; some four or five leave this 
function to the legislature; while more than three fourths of the states 
leave the choice of judges to the sovereign people. 

Should judges be appointed or elected? Judges are supposed to stay 
out of politics, to be independent. The question arises as to what method 
of selection is least likely to bring the judiciary into politics. It is com- 
monly agreed that choice by the legislative body is the most political of 
all the methods of selection, and there is no strong movement in its favor 
at present. The issue is rather between executive appointment and popu- 
lar election. The advocates of the appointive system speak of the high 
quality of the English and of our owm federal judges, obtained under 
that system; of the fact that only in the American states are judges elected. 
They allege that an elective judiciary must, of necessity, be a political 
judiciary; that candidates must lower the bench and mount the rostrum 
or yield the judgeships to those who will do so. It is said that the people 
have no notion as to the competence of candidates for judicial office; and 
that in districts where so many judges are elected, popular choice is bound 
to be a farce. 

This is perhaps overdrawing the picture. The facts are that the people 
have often made excellent choices, and that governors have not always 
made wise and nonpolitical appointments. It is also true that, whether 
the elective or appointive method is used, the bar association, the best in- 
formed body on candidates for the judicial offices, exercises considerable 
influence with voters or with the governor, as the case may be. It is 

6 Graves, op. cit., pp. 612 ff. There is much literature on the subject of the judicial 
council and the reorganization of state judicial systems. The Journal of the American 
Judiciary Society is most valuable. For example, among the articles in Vol. XXVI, 
No. 2 (August, 1942) are '‘Crime Curbed under Michigan Rules/’ “New Jersey Plans an 
Organized Judiciary,” “New Court System for Minnesota,” and “Model Judiciary Article 
and Commentary.” 

7 Bates and Field, op. cil., pp. 430 ff.; Dodd, op. ctL, pp. 312-319; Bruce, The American 
Judge (1924), Ch. VIl; M. Dawson, “Judging the Judges,” Harper's, September, 1934, 
pp. 437-448; Graves, op. cit., pp. 601 IF, 
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further stated that, since the judges do decide political questions in pass- 
ing upon the constitutionality of certain types of statutes, it is only proper 
that political considerations should enter into their selection. Then, too, 
it may be observed that the election of judges is not ordinarily attended 
by partisan appeals. At least a dozen states employ nonpartisan ballots for 
these elections, which, while they do not necessarily remove all partisan in- 
fluences, nevertheless operate to reduce such influences. Not infrequently 
judges are re-elected solely on their records and without opposition. 
Yet we would be less than candid not to admit that, if partisan considera- 
tions are usually absent in the process of selecting judges, the personal 
interests of the candidates are almost always present, and it cannot be 
doubted that some candidates have made popular appeals, the effect of 
which has been to lower the prestige of courts and even threaten the inde- 
pendence of the judiciary. It is even a fact that some judicial nomina- 
tions have been bought and paid for. There are some methods of select- 
ing judges which are decided improvements over those commonly em- 
ployed. One of the best of these shall have attention. 

The Missouri plan of judicial selection. In 1940 this state, following 
somewhat the system established six years earlier by California, adopted a 
plan which provides that whenever a vacancy exists in the supreme court, 
in the courts of appeals, and in certain other courts, a nominating com- 
mission, composed of both lawyers and laymen, shall nominate three can- 
didates, and the governor must appoint one of these nominees. After 
serving twelve months this judge goes before the people upon his record 
and with no competing candidate. The question for the voters to decide 
is: Shall he continue in office? The people vote on the same question in 
reference to any judge whose term of office is about to expire. In the 
event a majority of the votes are cast against continuance in office, the 
nominating commission gives the governor a new list of nominees, the 
governor makes a new appointment, and after the judge has served for 
one year, the people vote on the question of his continuance in office. It 
will be noticed that this plan is designed to provide a method of appoint- 
ment which is relatively free from politics and, at the same time, to reserve 
to the people the right of ultimate control. This method of selection is 
not greatly at variance with the plan proposed in the Model State Con- 
stitution, and it appears to meet with the warm approval of many leading 
members of the American Judicature Society. 

The political struggle through which the state of Missouri passed in 
securing this plan should not be passed by. In 1940 the people adopted 
the amendment which provided for it by a majority of 95,000 votes, 
Ne?ar the end of the next session of the legislature, the time when deals are 
most commonly made and the will of the people flouted, the legislature 
proposed an amendment to repeal the amendment adopted in the previous 
election. In November, 1942, the people turned down this repeal amend- 
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ment by a majority of 173,000. The increased majority by which the 
people of Missouri expressed themselves in favor of removing judges from 
politics was a tribute to their intelligence and their interest in good gov- 
ernment, and it was also a testimonial to the effectiveness of civic leader- 
ship on that question.® 

Terms of judges. The independence of judges is commonly considered 
as being determined not only by the method of selection but also by the 
length of their terms. The terms vary a great deal in the several states 
and within the individual states. The highest justices almost invariably 
hold the longest terms. Their term is for life in Massachusetts, New 
Hampshire, and Rhode Island; twenty-one years in Pennsylvania; fifteen 
years in Maryand, fourteen years in New York; and a lesser number of years 
in other states, eighteen placing it at six years. Judges of the lower courts 
commonly hold office for shorter terms than the higher judges. Thus in 
Illinois, justices of the peace and other members of the minor judiciary 
serve for four years, the judges of the regular trial courts for six years, and 
the supreme court judges for nine years. There is no doubt that the long 
term increases the independence and learning of a judge, and in a num- 
ber of the states the terms have been lengthened in recent years. The 
practice of re-electing competent judges, which obtains in several states, 
serves as a fairly good substitute for the longer term. 

Quality of state judges. State judges are almost invariably selected from 
the bar. The duties of the practitioner and the judge are really quite dif- 
ferent, and in some countries there is a definite distinction between the 
two. In France, for example, young men are trained as lawyers or as 
judges, and the judicial profession is filled by those who have special train- 
ing for it. No doubt our system has certain advantages over that of the 
French; but the fact remains that the duties of the advocate and the judge 
are different and that when a lawyer becomes a judge he must take him- 
self in hand for some very important readjustments. As an attorney, he 
was a partisan, a talker, probably a specialist, and possibly unconcerned 
about the broader social problems of the state. As a judge, he must be 
an arbiter, a listener, learned in the whole field of the law and conversant 
with economics, history, and sociology. He must strive to gain a “full 
sense of the seamless web of life.’’ He must become a '‘statesman as well 
as a jurist, thinker as well as lawyer.” ® 

Manifestly it is exceedingly difficult, even under the most favorable cir- 
cumstances, to find men who measure up to this standard; and it is not 
surprising that politics in selections, short terms, and inadequate salaries 
often produce state judges who are far below it. Indeed, in some states, 
judicial office, particularly that of trial judge, is not at all attractive to the 

sjohn Perry Wood, “Missouri Victory Speeds National Judicial Selection Reform,*’ 
Journal of the American Judicature Society, XXVI, 142 (February, 1943). 

9 H. J. Laski, “Mr. Justice Holmes,” Harper's, March, 1930, p. 415. 
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best legal talent, and it not infrequently goes to second-class men or to 
young men who may hope to use it as a stepping-stone to a later lucrative 
practice. Although, broadly speaking, state judges are less likely than 
federal judges to be learned and independent, it should be said that a few 
states have maintained very good judicial standards. Cooley of Michigan, 
Doe of New Hampshire, Holmes (appointed to the Supreme Court of the 
United States in 1902) and Shaw of Massachusetts, Mitchell of Minnesota, 
Winslow of Wisconsin, and Kent and Cardozo (the latter appointed to 
succeed Justice Holmes in the Supreme Court of the United States in 
1932) of New York, to mention only a few notable state judges, certainly 
belong to a select company of statesmen-jurists. 

Salaries. The salary of judges is fixed by the constitution in a few states; 
but usually it is very sensibly left to the legislatures to decide, subject to 
a few constitutional limitations. Adequate salaries are paid in some 
states, but in others the scale of compensation is rather low. A salary of 
$8,000 for supreme court justices and $5,000 for the judges in the courts 
of original jurisdiction may be taken as fairly representative. Federal 
judges and British judges receive more, and they have some additional 
compensation in the assurance of life tenure. It is fair to assume that 
more liberal salaries would elevate the standards of the state judiciary; 
for at present, in many states, competent men are loath to give up lucra- 
tive private practice for the relatively small compensation allowed judges. 
Some^ progress is being made in the direction of increasing the salaries, 
and several states have made provision for pensions upon retirement. 

Removal of judges. Judges may be removed by impeachment in every 
state; but, as political squabbles which commonly attend impeachment 
proceedings are so out of keeping with the nature of the judicial office, 
this method of removal is rarely used. Furthermore, impeachment re- 
quires a trial and a conviction for a specific offense. A more satisfactory 
method of removal, employed in a number of states, provides that the 
governor may at his option remove a judge upon address by both houses 
(usually a special majority) of the legislature. No trial or conviction is 
necessary, thus enabling the political authorities to remove a judge who 
is just '‘no good.” About twelve states authorize the removal of judges by 
a special majority of both houses, leaving the governor no part in the 
matter, A more modern method of removing judges is by the recall. 
Only twelve states have authorized the use of the recall for elective officers 
generally, and four of these have excepted judicial officers from this 
method of removal. It was argued that the recall of judges would deal 
a terrible blow to the independence of the judiciary; that judges would be 
recalled every time they gave decisions which ran counter to the will of a 
bare majority of the voters; that the recall of judges meant, in effect, that 
the people would set themselves up as judges. As a matter of fact, the 
people have shown great restraint in the use of this emergency weapon. 



The State Judicial System 435 

No supreme court justice has ever been recalled. Only a few inferior 
judges have been so removed and these almost without exception for per- 
sonal delinquencies rather than for unpopular decisions. Whatever 
theories may be advanced against the popular dismissal of judges, experi- 
ence has demonstrated thus far that the judiciary is in no particular danger 
from this source. 

Other court officers: 1. Ci.erk. The judges are, of course, the most im- 
portant officers of the court; but there are certain other officers who are 
hardly less important,^^ There is always a clerk (sometimes elected, and 
sometimes appointed by the court), whose duty it is to keep the records, 
to issue writs or other processes incident to litigation, to give certified 
copies of court documents, and to perform other court duties of a minis- 
terial character. 

2. Prosecuting attorney. The prosecuting attorney (known also by 
various other titles such as “state’s attorney,” “county attorney,” and 
“prosecutor”), a county officer commonly elected, is a familiar figure about 
the trial courts. He serves as counsel for the grand jury, aiding it in pre- 
paring indictments; and in many states he may bring an accused person 
to trial without going through the formality of securing an indictment 
from a grand jury. He must conduct the prosecution of all offenders in 
the name of the state. It is clear that the activity of this officer determines 
very largely the degree of law enforcement a county will attain. Some 
prosecutors have winked at lawlessness, or at certain types of offenses; 
others, frequently young lawyers, have made records as prosecutors, and 
steadily climbed the political ladder from that first round. The prose- 
cuting attorney also represents the state and the county in civil suits to 
which they happen to be parties and he acts as a legal adviser to other 
county officers. 

3. Sheriff. The sheriff is another important county officer usually 
elected by the people. A powerful and somewhat romantic figure in the 
English counties centuries ago, he now has only a few administrative 
duties to perform in that country. In the American county he must, as 
far as possible, prevent breaches of the peace, and arrest offenders; serve 
the writs issued by the courts; summon juries; execute the court’s judg- 
ments; administer the county jail; and discharge other duties imposed by 
law. He is usually assisted by a number of deputies. A constable, com- 
monly elected, serves the justice of the peace somewhat as the sheriff serves 
the ordinary courts of original jurisdiction. 

4. Coroner. Still another ancient county officer, prevailingly elective, 
is that of coroner; but, unlike the sheriff’s office, it has declined considera- 
bly in importance. Indeed, some states have transferred a part or all of 

10 On these officers, see J. A. Fairlie and C. M. Kneier, County Government and Ad- 
ministration (1930), ch. vni, 

n From the old “shire-reeve/' chief officer of the county in Saxon times. 
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the coroner’s duties to other officers, usually medical examiners. For ex- 
ample, Connecticut provides for examiners who shall be “able and dis- 
creet” men, learned in the science of medicine. The examiner shall 
“without delay repair to and take charge of the body” of any person who 
comes to “a sudden, violent, or untimely death.” If the examiner believes 
such person has come to his death by a criminal act or through the fault 
of others, he notifies the coroner, who then holds an inquest.^- In most 
states, however, the whole matter is left to the coroner. He must investi- 
gate with the aid of a coroner’s jury and perhaps a physician. The coro- 
ner instructs the jury as to the law; the jury decides the facts. The jury 
may thus officially accuse some person of murder; the coroner may then 
order the arrest, if such person is not already in custody. Clearly, the 
work of the coroner is of such a technical character that in those states 
which require no special qualifications for the office or give the coroner 
no expert assistance the duties are poorly performed. 


III. THE LAW ADMINISTERED BY STATE COURTS 

The common law. The student is familiar with the fact that the laws 
of the states consist very largely of the common law (often called simply 
“law”) and equity, which the colonists brought over from England. To 
be sure, this legal heritage has been changed by statute, more in some 
states than in others; but the basic principles of the English system still 
apply in the American states, except in Louisiana. It is highly desirable 
to have an understanding of just how this English law developed and of 
how it came to be our law. 

Its origin. After the Norman Conquest and particularly during the 
reign of Henry II (1154-1189), the rather diverse systems of local law and 
judicial administration gave way to a centralized system. Justices were 
sent out from London “on circuits,” and they held court in the various 
counties, acting under the authority of the king. In deciding the cases 
which came before them, they ascertained what the local customs were and 
ordinarily applied them in their decisions. Back in London, these jus- 
tices no doubt related their experiences among themselves with mutual 
profit. On circuit again, % judge might have a case dissimilar to any he 
had decided before, and, furthermore, a controversy on which the customs 
of the community seemed conflicting, or, if uniform, contrary to justice. 
What did he do? He recalled that one of his brethren had a similar case 
a few months before; he followed the decision of his brother judge. And 
so it went on, the judges applying the customs of the communities where 
they seemed to do justice and using each other’s decisions as precedents 

12 See Fairlie andTCneier, op. cit, pp. 151-152. 

13 Oraves, op. cit., Ch. XV; F. A. Ogg, English Government and Politics (1936 ed.), 
Ch, XXV; Roscoe Pound, “Common Law/' Encyclopaedia of the Social Sciences, IV, 50. 
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in other cases. In the course of time, a body of law common to the whole 
kingdom was developed. As the years passed, the judges came to rely 
much more upon earlier decisions than upon the customs of the com- 
munities. Finally, and long before the English colonies were planted in 
America, previous decisions rather rigidly established the principles to be 
followed in later cases. It must not be understood, however, that the law 
became absolutely fixed. One of the glories of the common law is that it 
has always submitted to gradual changes. But the trouble has been that 
ihe changes come just a little too gradually. 

Equity. As already stated, the common law became too rigid. One 
could get redress only through the use of writs, which were limited in num- 
ber and very technical in form. For many an injury there was no writ, 
and no writ meant no remedy. For example, there was no writ which 
would cover a breach of an ordinary oral contract, leaving such contracts 
to be broken with impunity. Again, if one lost title to his land by the 
fraud of another, the common law afforded him no remedy. In any case, 
the common law provided a remedy only after damage had been suffered. 
This was a major defect, since it is obvious that for many injuries the 
payment of damages, how^ever large, is no adequate compensation. Some- 
thing was needed to supplement the common law. This was found in 
equity. It came about, in this way. Since the courts were the king’s 
courts and acted under his authority, a person wdio failed to get justice in 
them turned to the king with his complaint. As an act of grace, the king 
might grant the relief prayed for. These petitions became so numerous 
that the king referred most of them to his chancellor and chaplain, *‘the 
keeper of the king’s conscience.” In the fourteenth century a special 
court, the court of chancery or equity, was permanently established for 
such cases. But let us not suppose that the chancellor and other equity 
judges had no other guide than conscience. Very soon equity came to 
have its own system of rules and remedies, and they are now hardly more 
elastic than those of the common law. It nevertheless continues to sup- 
plement, and at certain points to overlap, the common law. One other 
important fact should be noted. It is, that “law” and “equity” combined 
long since fell short of the needs of advancing civilization. They both 
remain, to be sure; but they have been modified and supplemented by acts 
of Parliament as often as that body has felt changes to be necessary. 

Common law and equity in the states. As shown above, the English 
colonists carried the English system of law to America and to all other 
new lands in which they settled. The American Revolution did not 
change the law in the states. Indeed, it may be said that our courts 
applied the common law more whole-heartedly after the Revolution than 
before, although certain principles which seemed inapplicable in Amer- 
ica were never enforced here. Even now, our courts frequently consult 
the decisions of British courts in common law cases. In like manner, 
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the courts of Britain sometimes turn to American decisions. In neithei 
case, however, are the decisions of the courts of one country binding in 
the other; but they have great influence. The principles of equity, with 
certain modifications, also came into our legal system from Great Britain. 
In England, law and equity are still administered in separate courts; in 
America, they are administered by the same courts except in a few states. 

Some examples. In order to make the distinction between law and 
equity clear, we shall take a few examples of how the two operate in civil 
controversies in the states. Suppose A has been ousted from his land by 
B. A has a remedy at common law. He may recover his land through 
an action of ejectment. A may also claim damages from B because B tern* 
porarily deprived him of his rightful possession. Suppose C breaks a 
contract with D. For this breach of contract, C may be sued at common 
law. Taking one other example, suppose E has through his negligence 
caused F a personal injury. F may sue E for damages at common law. 
Now, suppose A conveys a piece of land to B, and in the deed the area of 
the land is incorrectly described. The common law does not afford an 
adequate remedy; but equity will compel A to execute a new deed cor- 
recting the mistake. Suppose C has secuixd a contract with D through 
fraudulent devices; the common law damage suit is again no adequate 
remedy. But in a court of equity, D may prove the fraud and have the 
contract cancelled. On the other hand, suppose E has entered into a 
perfectly valid contract with F to sell him a particular piece of property. 
If E fails to make delivery, F may sue him for damages at common law. 
Now, F may have a very special use for that particular piece of property — 
no other will serve his purpose. What he wants, therefore, is the prop- 
erty, not the insufficient damages he might get at law. He goes to a court 
of equity, and that court will command E to deliver the property in ac- 
cordance with the contract. For the final illustration, take the case of 
a property owner who is about to extend his house beyond the building 
line and seems to be about to cut down one of his neighbor*s fine trees. 
The neighbor will hasten to an equity court and secure an injunction 
against the adjoining property owner. He might wait until the damage 
is done, and then sue at common law; but he wants his property preserved, 
not damages for its impairment or destruction. It should now be clear 
that equity fills in two very big gaps in the common law: it provides for 
relief against threatened wrongs; and it redresses certain injuries not cov- 
ered by the common law. 

Statutes and codes. As the inadequacies of common law and equity 
led the British Parliament to supplement them by statutory law, so the 
American states have, in varying degrees, supplemented and changed them 
by statute. A number of states have enacted complete codes dealing with 
particular fields of law. It is sometimes said that the code abolishes the 
common law: but the code almost invariably draws very heavily from that 
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law and is construed in the light of the common law. What the code ac- 
tually does, in addition to making certain changes in the law, is to bring 
together all the laws on a given subject, as distinguished from the com- 
mon law method of leaving them scattered about in thousands of judicial 
decisions. For example, many states have enacted criminal codes putting 
most of the old common law crimes on the statute books, dropping a few, 
and adding some entirely new crimes. Similarly, a number of states have 
established codes of criminal procedure and codes of civil procedure. 
Efforts are also made to secure uniform laws among the states on such 
subjects as negotiable instruments and sales. This movement is spon- 
sored by the National Conference on Uniform State Laws, a body which 
has drafted a number of model codes and statutes and which has had the 
satisfaction of seeing some of them quite generally adopted by state legis- 
latures.^^ A few states have attempted to codify the whole body of law. 
Louisiana practically started her career as a state with a code modeled 
after the French civil law. In more recent years, some other states of the 
South and some west of the Mississippi have adopted more or less com- 
plete codes.i^^ 

Is THE CODE DESIRABLE? While there is no doubt as to the advantages 
to be gained by codifying certain branches of the law, particularly by 
way of revising and simplifying the rules of common law pleadings and 
enacting comprehensive statutes on subjects which the common law cov- 
ei*s inadequately, there is some question as to the wisdom of codifying the 
whole field of law. One of the reputed advantages of the code system 
over the regular common law system is that the former brings all the law 
together while the latter is found in thousands of judicial decisions — prece- 
dents. To this contention, the reply is often made that it is impossible 
to get every fragment of the common law in a code; that cases will arise 
which are not provided for in that instrument. To the argument that 
the code makes the law certain and definite, it is replied that the code itself 
requires judicial interpretation, since cases constantly arise which fail 
within the twilight zone of its provisions. It is said further that the code 
is less flexible than the common law; that under the code necessary changes 
must depend upon the legislature, while under the common law new cases 
may be fitted in and old precedents occasionally overruled by the courts 
themselves. Finally, it may be said that the members of the legal profes- 
sion, who should know more than the rest of us about the relative merits 
of the code and the old common law system, generally look with disfavor 
upon the attempts to codify the whole domain of law.^® Teachers of law, 
in particular, look with more favor upon the efforts of the American Law 
Institute, which is engaged in the good work of restating the common law 

14 Graves, op. cit., pp. 745 ff. See also his volume, Uniform State Action: A Possible 
Substitute for Centralization (1934)- 

16 C. A. Beard, American Government and Politics (1939 ed.), p, 678. 

'^^Ihid., p. 679. 
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upon many topics. The finished product will not be an authorized code; 
but it will serve to guide lawyers and judges through the more contro- 
versial domains of the law, and also to give a more modern interpretation 
to many common law principles. 

Other law. It seems hardly necessary to mention that state courts are 
bound by the state constitution, which is the highest law of a state, and by 
the still higher law of the nation — the Constitution, acts of Congress 
passed in pursuance thereof, and treaties. Furthermore, administrative 
rules and regulations issued by executive officers under the authority of 
the state constitution or of the legislature have the force of law. 

IV. CIVIL LAW AND PROCEDURE 

Distinction between civil and criminal law. The law may be divided 
into two fields, civil and criminal. At the risk of stating the obvious, a 
brief distinction will be drawn between the two. A murder has been 
committed; a man has been robbed; a car has been stolen; a child has 
been kidnaped. These are a few examples of crime. The state assumes 
the duty of apprehending, prosecuting, and punishing those guilty of 
such offenses, although the victim of a crime or his relatives and friends 
may assist the state in some respects. A passenger has been killed in an 
accident; a car has been damaged through the carelessness of the driver 
of another car; a citizen has distracting noises and noxious fumes coming 
from his premises to such an extent as to disturb his neighbor in the use 
and enjoyment of his property; an individual has refused to pay his land- 
lord, his grocer, or others who have performed services for him. Wrongs 
have been done in each case of the latter group, wrongs which are covered 
by law; but not wrongs of which the state will take cognizance unless the 
person wronged brings them to court. The distinction between criminal 
and civil cases is now clear. In criminal cases, the state is the plaintiflE 
and judge; in civil cases, the aggrieved individual is the plaintiff and the 
state is the judge. The alleged wTongdoer in both types of cases is the 
defendant. It may happen that a wrong may be at the same time both 
civil and criminal. For example, if a groSsSly negligent driver injures an- 
other, the state may prosecute him for crime and the injured party may 
sue him for damages. Many wrongful acts belong only in the realm of 
morals, not being recognized by either the criminal or civil law. Thus 
the ordinary town gossip seldom gets within the reaches of the law; and 
one may, like the Publican, pass by on the other side and refuse to succor 
a man in distress. It must be said, however, that moral wrongs are more 

17 In the discussion of both the civil and criminal law the writer has followed the ex- 
cellent summaries in C. A. Beard, American Government and Politics (1959 ed.), pp, 679- 
684, 688-690; and in Bates and Field, op. cit., pp. 453-457* 465-469. On procedure, Cal- 
lender, op. dt, Chs. V-IX, Xll-Xni, has been followed. See also D. C. Lunt, The 
Road to the Law (1932). 
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and more being given by statute the status of legal wrongs. In fact, many 
people think this tendency is altogether too strong. 

Civil law: 1. Property. Without going into too many technicalities, 
let us examine very briefly the content of the civil law. Private pi'operty 
is one of the basic factors of. our (Civilization. The laws relating to it form 
the most important subdivision of the field of civil law. In legal theory 
there is no such thing as absolute ownership. For example, the state may 
take a piece of land from a private owner for a public building site or a 
road. The owner has a right to compensation and the state will compen- 
sate him, but he cannot hold ‘fliis’" land against the needs of the state. 
What one has, then, are certain rights to use and dispose of property, not 
complete ownership. However, ownership is the term we use in common 
parlance and it will suffice here. Property is divided into two main divi- 
sions, real and personal. 

(a) ReaL Real property, generally speaking, consists of land and 
whatever is erected or growing upon it or affixed to it. An individual 
who buys a piece of land is said to have an estate in jee simple. This is 
the nearest thing to absolute ownership. He may use his estate as he 
sees fit, subject to the condition that he respect his neighbor’s rights. 
Another form of estate is known as a life estate. A widower in most states 
has this right in the real property of his deceased wife. Similarly, a widow 
has a life estate in a part of her deceased husband’s real property. One 
who has a life estate may not, of course, will it to another, that being a 
right held only by the owner in fee simple. Real property in lands and 
buildings is called corporeal or tangible. Certain other kinds of real 
property are designated as incorporeal or intangible. For example, the 
rights that one landowner may have to use the land of an adjoining owner 
for access to a highway, for pasture, for hunting, and for many other pur- 
poses belong in this class. 

(b) Personal. Personal property consists primarily, though not ex- 
clusively, of movable things. This property is commonly classified as 
follows: (1) real chattels, such as leases for terms of years on land; (2) per- 
sonal chattels — ordinary movable property such as everyone owns — ^jew- 
elry, clothing, books, and the like; (3) choses in action, which include 
bonds, stocks, claims one may have against debtors, and similar intangi- 
ble rights; and (4) rights one may hold in patents and copyrights. 

Inheritance. Property of deceased persons is inherited in accordance 
with the law, which differs somewhat in the several states. If the deceased 
has made a will which meets the requirements of the law, the executor, 
who is usually named in the will, after payment of the debts of the de- 
ceased, proceeds to distribute the property according to the stipulations 
of the will If one dies intestate, that is, having made no will or one 
which is defective in form, the property is distributed to the heirs in ac- 
cordance with the law and by an administrator appointed by a probate 
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court. The law relating to wills and inheritance is exceedingly complex, 
and not infrequently there is prolonged litigation over the division of the 
decedent's estate. If one dies intestate without heirs, his property ‘es- 
cheats” to the state, the original and ultimate proprietor. 

2. Torts. Any violation of a wide igroup of individual rights, such 
as personal security, liberty, property, and reputation, is called a tort, 
and the injured party may maintain suit for damages. No definition 
of the term is satisfactory; it can be understood only by examples and 
explanations. 

(a) Against the person. Certain torts are committed against the per- 
son. Arrest without probable cause belongs to this class. A homely 
illustration of this particular tort is furnished by a landlord who was 
forced to pay damages to a lodger whose arrest he had caused on a sus- 
picion that she had stolen about half the feathers from a bed in her room.^® 
A similar tort is the institution of legal proceedings against one with 
malice and without probable cause. This must not be construed to mean 
that any time a defendant wins a judgment he may then collect damages 
from the unsuccessful plaintiff. The plaintiff must show that the suit 
was maliciously instituted. Another tort against the person is assault, 
which is an attempt, real or apparent, to do bodily harm. Thus, a threat- 
ening shake of a fist under another’s nose or a rush toward another with 
intent to strike him constitutes assault. If bodily contact is made in such 
cases, another tort, battery, is committed. Of a number of other torts 
which are primarily against the person, we may mention enticing children 
away and alienating the affections of a wife or husband. Slander and 
libel constitute two well-known torts against the person. The former is 
a defamation of character published orally; the latter is the same pub- 
lished in writing, print, or figure. 

(b) Against property. Certain torts are primarily connected with 
property. For example. A, without lawful excuse, interferes with B’s 
attempts to secure contracts; or. A, having knowledge of a contract be- 
tween B and C, influences C to break the contract. Again, A makes a 
fraudulent representation to B in a business deal, which B to his damage 
believes to be a- truthful representation. Trespass covers a wide variety 
of torts, such as, the unlawful taking of personal property, forceful dam- 
age to such property, and nuisances to land. Indeed, the term is so broad 
that some of the torts mentioned under other headings, assault and bat- 
tery, for example, are often classed as trespasses. 

(c) Against person and property. Manifestly, a number of torts may 
affect both the person and property. Thus loud noises, noxious odors, 
and dense fumes which discolor buildings and ruin the housewife’s cur- 
tains, are nuisances which not only disturb persons in their use and en- 


18 F. L. Simpson, Cases on Torts (1908), pp. 297-299. 
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joyment of property but also lower the value of such property* Similarly, 
the many torts grouped under the familiar term negligence^ such as care- 
less or reckless driving, may cause both personal injury and damage to 
property. 

No recovery of damages if injured party is at fault. Although dam- 
ages may be recovered for a tort, it does not follow that damages will be 
paid every time one receives an injury. Suppose two negligent drivers 
have a collision, and one is injured. The injured party’s '‘contributory 
negligence” bars him from collecting damages. By the same token, an 
employer is not liable at common law for the injuries of an employee who 
was negligent. Furthermore, the old common law doctrine of “fellow 
servant” prevented a workman from recovering damages if his injury was 
due to the negligence of another employee. The liability of the employer 
in both these cases, however, has been established by statute in most states, 
thanks to the efforts of socially minded citizens and labor organizations.^^ 

3. Contracts. The making and enforcing of contracts is an indis- 
pensable practice in business. An agreement to sell a piece of property 
for a specified sum, to pay for value received the principal and a certain 
rate of interest on a note at a specified time, to carry goods from one point 
to another for a consideration, to pay a stipulated premium in return for 
insurance protection, and many similar agreements are contracts. The 
important contracts must ordinarily be written in order to be enforceable 
in court. Others may be oral. An individual who has been shown a hat 
to his liking and walks out of a store with it without saying a word is un- 
derstood to have made a contract, an implied contract, to take the hat and 
pay the price for it. For breach of contract one may collect damages at 
common law, and in certain cases, as already indicated, get an order for 
“specific performance” in an equity proceeding.^o 

4. Business organizations: Another important group of laws has to 
do with business organizations. Of particular interest are the partnership 
and the corporation. 

(a) Partnerships, The partnership represents a relatively old form 
of business combination, but many small enterprises and some large ones 
are still carried on under this form. Its advantages are perhaps obvious 
enough, but it has certain disadvantages. For instance, it is dissolved 
when one of its members withdraws or dies. Also, the debts of the partner- 
ship are the debts of the individual members, which means that a large 
debt may be saddled upon one solvent member, or perhaps that a too trust- 
ing individual may find himself ruined by the knavery of his partner. 

(b) Corporations, The corporation is the institution through which 
most large businesses have come to be conducted in the last hundred years. 
It comes into being through a charter issued by the state to a group of 

See Ch. 23, sec. 11 . 

See Ch. 5, sec. V, on laws impairing the obligation of contracts. 
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natural persons. This legal person so created may sue and be sued, buy 
and sell property, and exercise certain other rights, just as natural persons 
do. The term of its life is fixed by the charter, not by the death or with- 
drawal of a member or members. The membership may change, but the 
corporation goes on. This power of succession” is one of the 

features of the corporation which make it superior to the partnership for 
business purposes. Another advantage it has over the partnership is that 
the individuals who hold the stock are liable only to the extent of the par 
value of that stock, unless it be a special kind of stock, like bank stock. 
Thus, a man who has $1000 in the stock of a particular corporation will 
lose only that amount if the corporation should fail. His other property 
cannot be seized to pay the debts of the corporation.-^ 

5. Domestic relations: A word must be said about one other large 
body of private law, the law of domestic relations. 

(a) Marriage and divorce. Marriage licenses are issued and weddings 
solemnized in accordance with state law. Persons below a certain age and 
within a certain degree of kinship are not permitted to marry. Certain 
types of marriages, for instance, those entered into under fraud or duress, 
may be annulled. Divorces are granted by the courts under the authority 
of a legislative act in every state except South Carolina, where the old prac- 
tice of leaving the granting of divorces entirely to the legislature still pre- 
vails. The only ground for divorce in some states is adultery; other states 
add such grounds as desertion, conviction of crime, and incurable insan- 
ity; and some states are very liberal, allowing dissolution of the marriage on 
such grounds as “mental cruelty” and “incompatibility of temperament.” 
It is notorious that persons who live in states which have strict divorce laws 
often go to more liberal states to obtain their “freedom.” Not infre- 
quently some difficulty arises over the refusal of the state in which the 
parties actually live to recognize the validity of a divorce which one of 
them obtained while residing temporarily in another state.^- 

(b) Status' of married women. Some twenty-five hundred years ago, 
King Ahasuerus laid it down as one of the laws of the Medes and the 
Persians “that every man should bear rule in his own house.” The old 
common law was somewhat in accord with this rule. By that law, the 
husband was the guardian and protector of his wife, and it followed more 
or less logically that her property became his, even her clothing. The 
wife could make no binding contracts, and her husband could recover 
damages for any injury done her. On the other hand, the husband was 
obliged to support his wife and was held liable for any torts she might 
commit, for the necessities of life furnished her, and for the contracts she 

21 Only private corporations are discussed here. There are various other corporations, 
such as municipal corporations, which have governmental or quasi-governmental put: 
poses. 

22 See ch. 3, sec. Ill, under 'Tull faith and credit.” 
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had entered into before marriage. Such, in substance, was the common 
law on the status of married women, a status which caused women strug- 
gling for emancipation to say they were “dead in the law.“ During the 
last hundred years this status has been modified materially by liberal 
judges, and particularly by statutes. In some of the states, wives now 
practically the same rights as their husbands; but the forces which 
contend for absolute equality the nation over still have a few strongholds 
to take. In general, however, it can safely be said that such inequality of 
the sexes as remains is due to physiological, psychological, and social 
causes, rather than to legal discriminations. I think it was Justice Holmes 
xvho said that it took more than the Nineteenth Amendment to convince 
him that there was no difference between men and women. 

(c) Status of children. In the old days, a child was practically under 
the absolute control of the male parent, but modern law protects the child 
in various ways; for instance, in his right to support, and in guarding him 
against abuse. Children may be taken away from grossly incompetent 
parents and placed under guardians. The custody of children of divorced 
parents is left to the courts, subject only to very general statutory provi- 
sions. The courts consult the child’s welfare, and as between the parents, 
allow the innocent rather than the guilty to have custody of the child. 
Occasionally, a child is placed in the custody of some third person. Chil- 
dren of divorced persons are commonly supported from the father’s in- 
come or estate. 

Civil procedure: The brief survey of the rules of substantive civil law 
must now be followed by a discussion of the rules by which this substan- 
tive law is enforced, the rules of civil ^procedure. A simple illustration 
will show the difference between substantive and procedural law. A is 
injured by the negligence of B. His right to damages is covered by sub- 
stantive law^; the method by which he legally recovers damages is a matter 
of procedure. Common law procedure was formerly used in all the states; 
but its technicalities were such that justice was often defeated, and, as a 
result, the states were led to modify the common law procedure by statutes, 
or by judges acting under the authority of statutes. At present, the sys- 
tem of procedure differs somewhat in the several states, but a general dis- 
cussion of it will suffice. 

1. Pleadings: In some of the minor courts, the parties to a suit simply 
go to court and tell their story and the justice decides the case. This 
method has not been found satisfactory in the regular trial courts; conse- 
quently, they continue to use a rather formal system of pleadings. 

(a) Preliminaries. The plaintiff goes to an attorney and tells his story, 
and the attorney directs the clerk of the court which has jurisdiction to 
issue a writ of summons. This writ summons the defendant to appear in 
court at a specified time to answer the plaintiff. It is given to the sheriff, 
whose duty it is to find the defendant or his attorney and serve the writ. 
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Ordinarily, the action cannot proceed until actual service has been made; 
but in certain cases, for example, divorce actions, where the defendant is 
outside the jurisdiction or residing in parts unknown, publication in news- 
papers is deemed sufficient. If the defendant has not already engaged a 
lawyer, he should do so at once; for failure to enter appearance in connec- 
tion with the suit will mean that judgment will be entered against him by 
default. The attorney “files an appearance” for his client with the clerk 
of the court. He then notifies the attorney for the plaintiff that the ap- 
pearance has been filed, and the two attorneys thereafter notify each other 
of all the subsequent steps taken in the case. 

(b) The declaration and ansiver. The next move is for the plaintiff 
to file a declaration (sometimes called a “complaint” or “petition”), set- 
ting forth his cause of action. It must be very carefully drawn; for it must 
show a cause of action sufficient in law to warrant a judgment for the 
plaintiff. This declaration is filed with the clerk of the court, and a copy 
of it is served on the defendant, together with a notice that he shall file 
an answer to the declaration within a certain date. The defendant, acting 
through his attorney, of course, may file a demurrer; that is, he may admit 
the facts as set forth by the plaintiff, but deny their legal sufficiency. In 
common parlance a demurrer is, “Yes; but what of it?” This passes the 
question of the sufficiency of the declaration to the judge. If he adjudges 
it legally sufficient, he “overrules” the demurrer and the plaintiff wins his 
case, unless the court, as it generally does, allows the defendant to file an 
answer to the declaration. If the demurrer is sustained, the defendant 
wins this point and would have judgment in his favor but for the fact that 
the court then generally permits the plaintiff to remedy his declaration by 
amendment. Assume, now, that the defendant answers the declaration 
of the opposing party. This answer or plea may admit certain allegations 
of the plaintiff and deny others. The points on which the declaration 
and answer differ are the points which will be in issue at the trial. The 
nature of the defendant’s answer may be such as to warrant a response by . 
the plaintiff, and in a number of states this replication (or reply) is per- 
mitted in order that all the points at issue may be brought out clearly. It 
often happens that the defendant’s answer does not constitute a sufficient 
defense. It is now the plaintiff’s privilege to demur, which he does by 
asking the court to enter judgment for him “for want of a sufficient an- 
swer” from the defendant. 

Settlement out of court. Assuming that the parties have “agreed to 
disagree” on certain points as shown in the declaration and answer, the 
case must be prepared for trial. The lawyers on both sides interview (the 
cynic might say “coach”) their clients and witnesses, and make every legiti- 
mate effort to forge chains of evidence which cannot be broken. As the 
day of the trial draws near, both sides may feel somewhat uncertain and 
they may reach a settlement out of court, much to the relief of all parties. 
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Occasionally, the judge suggests such a settlement when the case is called, 
with good ejSect. Experienced observers think that judges could fre- 
quently bring about such settlements if they were more inclined to extend 
their good offices in this way. 

2. The jury. If no settlement is made, the case comes up for trial in 
due time. The judge presides over the court and passes on points of law, 
while a jury is usually called to decide the questions of fact. If both sides 
agree, the jury may be dispensed with, and the case is tried before the 
judge alone. Let us follow the steps of a case which is tried by jury. 
A number of citizens have been previously summoned for jury service, and 
when a particular case is to be tried, twelve persons (a smaller number in 
some states) are selected for this case. Counsel for either party may chal- 
lenge any juror for cause; that is, on the ground that he is mentally de- 
fective, has business connections with the other party, is prejudiced, or on 
similar grounds. The judge will excuse such jurors as are shown to be 
unfitted for the service. Each party is also allowed several peremptory 
challenges, challenges for which no causes are assigned but which are made 
on the basis of “intelligent hunches” as to what jurors are likely to be un- 
favorable to the party’s case. Citizens ordinarily have an aversion to jury 
service, and they are often excused for rather flimsy reasons. Yet the 
average person will learn a great deal on a jury that he would never learn 
otherwise, and certainly a good citizen should be willing to make a tem- 
porary sacrifice for the good of society. 

3. The trial. The jury having been secured and sworn, the judge or- 
ders the attorneys to proceed with the case; whereupon the counsel for the 
plaintiff rises and makes the opening statement. He informs the court 
and the jury of the facts in the plaintiff’s case, of the nature of the evidence 
he will offer to prove these facts, and of the damages he asks for his client. 
He does his best to create a favorable impression for his client with the 
jury. His case may be won or lost by this initial effort. In some courts, 
this statement is immediately followed by the opening statement of the 
defendant’s attorney; but in others, this may be delayed until the evidence 
for the plaintiff has been offered. In any case, the opening statement for 
the defendant has the same general purpose as that delivered for the plain- 
tiff. 

Examination of xvitnesses. The attorney for the plaintiff now proceeds 
to examine his witnesses, probably beginning with the plaintiff himself. 
He must be careful not to ask a witness a “leading question”; that is, a 
question which suggests to the witness the answer the attorney desires. 
Also, he must guard against asking questions which are not relevant to the 
issue; for instance, questions relating to the number of the defendant’s de- 
pendent children, if the matter in controversy is the amount of damages 
to be allowed for a personal injury. When the plaintiff’s iWyer has ex- 
amined the witnesses for his side, the attorney for the defendant may then 
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cross-examine them. His purpose is, of coui'se, to expose the weak spots 
in their testimony and discredit them with the jury. This often makes 
a good “show” in court; but if the attorney is not considerate in his treat- 
ment of witnesses, he is likely to turn the jury against his client's case. 
Witnesses for the defendant are examined and cross-examined in similar 
fashion. During the examination of witnesses, one attorney may “object" 
to questions asked by the other, and the judge overrules or sustains the 
objection. In either case, one of the lawyers is ruled against and he may 
“take an exception” to the judge’s ruling. These exceptions often con- 
stitute grounds for appealing the case. 

4. The verdict. If the evidence submitted indicates that one side or 
the other has failed to make out a case, the judge may, on motion of the 
attorney who considers his client entitled to the verdict, direct the jury to 
bring in a verdict for the defendant, or the plaintiff, as the case may be. 
It is probable, however, that the judge will decide that sufficient evidence 
has been offered on each side to warrant the deliberation of the jury. If 
so, he directs the attorneys to “go to the jui7." Each lawyer then makes 
an argument summarizing the points on which he rests his client’s case. 
Following these, the judge delivers the “charge to the jury." In a num- 
ber of the Western states, the judge’s charge precedes the arguments of the 
attorneys. This procedure has been criticized because it tends to leave the 
minds of the jurors on the eloquence of counsel rather than on the prin- 
ciples of law applicable to the case. The charge to the jury is often a 
rather long discourse. The judge explains the law applicable in the case, 
emphasizing that the jury must take his word for the law; that the jury is 
to decide the facts. He helps the jurors with this duty by reviewing the 
evidence, offered and by giving them a great deal of good advice as to how 
evidence should be weighed, cautioning them at the same time that in 
reaching a verdict they must be governed by their own recollections of the 
evidence. 

The jury then retires, somewhat bewildered, perhaps, by all the judge 
has told them, but having, in the ordinary case, a pretty good idea as to 
which party is entitled to a favorable verdict. The jurors deliberate, and 
usually compromise before reaching an agreement. The compromise is 
frequently necessary because twelve persons seldom see things alike and 
the majority of the states require a unanimous verdict. The jury may 
decide for the plaintiff or for the defendant; occasionally it is unable to 
effect a compromise, and disagrees. If it decides for the plaintiff, it must 
also fix the damages (the amount being another matter for compromise). 
In the event the jury disagrees, the case must be tried again with a new 
jury. 

5. Appeals. Sometimes both parties are disappointed in the verdict; 
usually one of' them is, and he and his attorney may attempt to get. a new 
trial. The argument for a. jiew trial rests upon various grounds,, such as 
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judicial error in a ruling concerning the admissibility of evidence or in 
instructions to the jury, or a verdict contrary to the evidence. This argu* 
ment will be heard by the jtidge who presided at the trial. If the judge 
refuses to grant a new trial, the losing party’s next move in the fight is to 
take an appeal. Frequently there is no idght of appeal in certain types 
of cases, such as those involving small amounts; but important cases, such 
as those in which the amounts in controversy are considerable or in which 
constitutional questions are involved, may be appealed as a matter of 
right. Generally, in an appellate court, only points of law are at issue 
and there is no jury. Lawyers prepare their “briefs” and shape their argu- 
ments to convince the judges, reserving their oratorical and emotional 
efforts for the trial courts in which, the jury is employed. The appellate 
court may sustain the judgment of the lower court, or it may point out cer- 
tain errors in that court’s proceedings and direct the court to hold a new 
trial. In a few cases, those requiring a construction of the Constitution 
of the United States being most common, appeal may be had from the 
highest state court to the Supreme Court at Washington. Trial, appeals, 
new trials, and perhaps more appeals, require a great deal of time. 
Sometimes a controversy may be in the courts for several years, or even a 
decade.-® 

Executing a judgment. Assume that in the course of time a plaintiff 
gets a judgment against a defendant. The defendant may be “judgment- 
proof,” having no property with which to satisfy the judgment. In 
Dickens’s day he was not “jail-proof,” however, his creditor being per- 
mitted to cause him to languish in confinement until he paid or until the 
creditor was convinced that he could not pay. Imprisonment for debt 
is now abolished; but, for obvious reasons, it was never a satisfactory 
method of collecting a debt from an insolvent debtor. Ordinarily the 
defendant has the means to satisfy the judgment, since the plaintiff and his 
attorney usually do not take the trouble to start suit against one who is 
insolvent. If the defendant should refuse to pay the damages allowed, 
the plaintiff’s lawyer will get an order from the court directing the sheriff 
to sell certain properties of the defendant and to pay the plaintiff the 
amount of the judgment out of the proceeds. 

Equity proceedings. The procedure as outlined above is that generally 
followed in suits at common law. A brief discussion must now be devoted 
to proceedings in equity cases. The plaintiff files a “bill,” stating his com- 
plaint and asking the court for relief. The defendant may demur, as in 
suits at common law, or he may answer the bill. The case goes to court on 
the points at issue shown by the bill and answer. A noteworthy feature 
of equity procedure is that a jury is seldom used. Occasionally a judge 

23 See S. E. Baldwin, The American Judiciary (1905), Ch, XXIV. 

24 Individuals may still be imprisoned, however, for certain kinds of debts; for example, 
those involving fraud or willful disobedience of a court order. 
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will direct that certain questions of fact be referred to a jury, although the 
verdict is advisory only, serving somewhat as a guide to the judicial con- 
science. A few states have granted by statute the right of jury trial in 
equity cases, and in such states the judge is bound by the jury findings in 
equity cases as in cases at common law.^® 

Equity courts move more quickly than common law courts. It often 
happens that no oral testimony is inti'oduced, the bill, the answer, perhaps 
a replication, and depositions of witnesses being held sufficient. Not in- 
frequently the judge will refer a complicated case to an examiner or mas- 
ter in chancery, who will investigate the case and make a report to the 
court. The court then makes its decree on the basis of this report al- 
though it is not bound to accept the findings of the examiner or master. 
As just indicated, equity courts give their decision in the form of decrees. 
The defendant may be ordered to execute a contract, cancel a mortgage, 
or to do or not to do various things. Failure to comply with the decree 
constitutes contempt of court and is punishable by fine or imprisonment. 

Declaratory judgments. It is understood that the common law provides 
remedies only after damage has been done, and that equity is often used 
to prevent an impending injury. But even equity stops short of the need 
in some cases. Parties often want to know, without the necessity of insti- 
tuting ordinary suit, their rights under certain provisions of a will, a con- 
tract, or other instrument. Of course, one may consult a lawyer; but, 
valuable as his legal advice may be, it is often felt that something more in 
the nature of a judicial opinion is desirable. This is now provided for 
in a large majority of the states through the device known as the “declara- 
tory judgment.” ^6 a party having an interest in such an instrument as 
mentioned above institutes the proceeding; the court then calls in the 
other party or parties and gives the declaratory judgment, thus settling 
the issue without giving a judgment for coercive relief. Declaratory judg- 
ment procedure received a decided impetus in 1933, when the Supreme 
Court of the United States held that it could review any such judgment 
of a state court if the facts of the case were such as to constitute a “case or 
controversy” between the parties, thus bringing the case within the range 
of federal judicial authority.^’' 

Conciliation and arbitration. Still less formal and less expensive than 
the declaratory judgment procedure, conciliation and arbitration have 
significant places in the administration of civil justice. Under concilia- 
tion procedure, a duly authorized person, usually a court, official, attempts 
to find a solution for an issue between two parties. He talks the matter 

In several states the courts have declared this statutory requirement invalid. 

26 Declaratory judgments must not be confused with advisory opinions, which are 
given in only a few states and only to executives and legislatures on such questions as 
the constitutionality of proposed legislation. 

27 Nashville, C. & St, L. R. Co. v. Wallace, ii88 U.S. 249 (1933). The next year Con- 
gress passed the Federal Declaratory Judgment Act. 
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over with them, kindly explaining the law and giving his opinion on its 
application in this case. He may mention the great expense of going 
through regular court procedure, and the case may be such as to prompt 
him to suggest that such a proceeding would be folly. The conciliator 
has no authority to bind the parties to the dispute, but tactful men, full of 
mellow wisdom, often suggest solutions which are mutually satisfactory 
to the disputants. Since 1913 the city of Cleveland has made extensive 
use of conciliation procedure, and New York City and several other cities 
have developed the practice. More than twenty years ago, North Dakota 
adopted a state-wide conciliation plan. 

Almost all of the states have enacted some type of arbitration law, al- 
though only a few of the states measure up to the fairly adequate standards 
set by California, Massachusetts, New York, and one or two other states. 
The conciliation system works about as follows: Parties to a dispute, let us 
say over the fair value of services rendered, select an arbitrator, and, of 
equal importance, agree to abide by his decision. After appropriate hear- 
ings and deliberation, the arbitrator makes his decision, a decision that 
may be enforced as if it were a regular court judgment. An appeal lies 
to a court to determine whether the procedure was in accordance with law, 
but not as to the facts found by the arbitrator. This is the way the sys- 
tem operates in the states which have effective arbitration laws. In othei 
states — in most of them, in fact— individuals may not be compelled to arbi- 
trate, even though they agreed to do so in advance of any dispute, and 
appeals are permitted on both law and facts. Arbitration has unquestion- 
ably demonstrated its feasibility. It only remains for legislatures in most 
of the states to rid themselves of the old idea that all cases should proceed, 
or should be allowed to proceed, to the stage of formal controversies, to 
be settled in the regular courts, where there are attorneys to argue, judges 
to rule and advise, and juries to deliberate. Perhaps we prefer to have 
our justice highly flavored with drama and cloaked in formality; or it 
may be that we are suspicious of an award which does not cost us a good 
round sum.^® 

V. CRIMINAL LAW AND PROCEDURE 

Crimes. A crime is an act committed in violation of law and punishable 
by the state. There are major offenses, or felonies, and minor offenses, 
or misdemeanors. 

Felonies. The more common felonies are here defined. (1) Treason 
consists of levying war against a state or adhering to or aiding its enemies. 
(|t) Murder is the intentional killing of a human being by another. A 

28 Dodd op city 841 -S 43 ; A. F. Macdonald, American State Government and Admin- 
istration (^40 ed.), pp. 245-246; Emily Holt, “Justice Without Juries;’ ffarper^ Decem- 
ber, 1931, pp. 92-102. 

29 3ee references for preceding sectioit. 
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number of states distinguish between degrees of murder, deliberate and 
premeditated murder or murder which grows out of an attempt to commit 
another felony, such as burglary or robbery, being called “first degree”; 
and other types of murder, “second degree.” (3) Manslaughter is the un- 
intentional killing of another. This is also commonly divided into two 
or more degrees. Taking another’s life, even with intent, is usually classed 
as manslaughter rather than murder, if done under mitigating circum- 
stances. Indeed, one occasionally reads of a murder committed under 
such provocation that no indictment of any kind is made. (4) Arson is 
the burning or partial burning of a building of another. If a person 
should be burned to death in the building, the crime becomes murder. 
(5) Burglary consists of breaking into a building with the intention of 
committing therein a felony. Stealing the family silver and jewelry is only 
one of a number of felonies which a burglar might intend to commit, al- 
though it is the most common. (6) The unlawful taking of the property 
of another by force or threat of force is robbery. (7) Taking property in 
sneak-thief and pickpocket fashion is larceny, a very common crime. Steal- 
ing of personal property of considerable value is invariably a felony and 
it is often called “grand larceny,” while small thefts are rated as misde- 
meanors and are known as “petty larcenies.” A number of other crimes, 
such as forgery, embezzlement, taking property under false pretenses, kid- 
naping, and perjury, are classed as felonies in a number of states. The 
question as to whether a particular crime is a felony or misdemeanor is 
determined by the law of the state in which the act was committed. 

Misdemeanors. The typical justice of the peace and police court 
cases, punishable by small fines and short jail sentences, are classed as mis- 
demeanors. Defacing public property, illegal driving and parking, the 
use of profane or blasphemous language, the exhibiting of indecent pic- 
tures, the keeping of disorderly establishments, and the maintenance of 
various other nuisances, go in this class. A man who makes a great noise 
at night with a speaking trumpet, to the disturbance of the neighborhood, 
may find himself in the police court for creating such a nuisance. A 
woman who had the habit of scolding on all occasions in such a manner 
as to constitute a common nuisance was convicted some years ago in New 
Jersey.®^ But a devout worshiper in North Carolina, whose voice was 
heard at the end of each verse of a hymn after the congregation had 
ceased and whose peculiarity in this manner excited mirth in one portion 
of the congregation and indignation in the other, while held to be a 
proper subject for discipline in his church, was discharged by the court as 
being innocent of any public offense.®^ A number of offenses which were 
mentioned under torts may also be misdemeanors. Thus, assault and 

so Baker v. State, 53 N.J. Law 45 (1B90). 

SI State V. Linkhaw, 69 N.C. 214 (1873). 
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battery may give rise to civil action on the part of an injured person and 
at the same time be of such a nature as to constitute offenses against the 
public. The same may be said of libel and slander and some other wrong- 
ful acts. 

What constitutes a crime. Intent is the basic element in many 
crimes. Breaking and entering a house with the intention of committing 
a felony therein constitutes burglary, whether the felony be actually com- 
mitted or not. A person seen thrusting his hand into the pocket of an- 
other and withdrawing it without the coveted wallet or watch may be 
convicted of an attempt to commit larceny. But one who takes property 
unlawfully under a boiia fide claim of right is not guilty of larceny. Young 
children and insane persons cannot commit crimes in the technical sense, 
for they are irresponsible; intent cannot be shown. Drunkenness, how- 
ever, is no excuse, though in some instances it may reduce the degree of the 
crime. A person who assists a felon is, of course, guilty of a crime also. 
He is designated as an “accessory before the fact,” if, being absent at the 
time the crime was committed, he procures, counsels, or commands another 
to commit it; and he is an “accessory after the fact,” if, knowing a felony 
to have been committed, he receives, relieves, or otherwise assists the felon. 
For treason and all offenses below the degree of felony there can be no 
accessories, all who would be classed as such in other crimes being treated 
as principals. In some jurisdictions there is no important distinction in 
any crime between an accessory before the fact and a principal, both being 
subject to the same penalty. 

Criminal procedure. The public is much more interested in the trial 
of criminal cases than in the law respecting various crimes. This interest 
is not entirely misplaced, since the apprehension and prosecution of 
criminals is a matter of fundamental importance to society.®- 

Warrants and arrests. When a crime has been committed, the first 
thing, of course, is to arrest the guilty or suspected persons. Arrests may 
be made with or without a w^arrant, according to circumstances. In gen- 
eral, it may be said that if one is seen in the act of committing a crime, or, 
if there is reasonable ground for belief that an individual has committed 
a felony, an arrest may be made without a w^arrant. In other cases a war- 
rant must be had. It is usually issued when some person makes a sworn 
charge that a crime has been committed by another at a particular time 
and place. It should be stated here that the person making the charge 
must have reasonable grounds for it; otherwise the individual against 
whom complaint is lodged may sue him for causing his false arrest. When 
the complaint is duly made, a magistrate issues the warrant directing the 
apprehension of the individual named. Naturally, arrests are commonly 

32 See National Commission on Law Observance and Enforcement, Report (No. 8) on 
Criminal Procedure. 
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made by officers; but individuals may make them also, acting upon their 
own initiative when they have witnessed a crime, or assisting an officer 
whenever called upon to do so. 

Summary trials. If one is accused of a minor offense, of such a mis- 
demeanor as exceeding the speed limit, parking in a prohibited area, or 
committing an ordinary nuisance, the trial is conducted by a magistrate 
or justice of the peace. This officer hears the case and decides questions 
of both law and fact, trial without jury in such cases not being held to 
violate the constitutional guaranty of trial by jury. The accused may 
have counsel, if he desires it, and he may stand on his right to refuse to 
testify. The magistrate is commonly empowered to impose a small fine 
or a short jail sentence upon minor offenders. Appeals are allowed from 
the magistrate’s court; but one convicted in such a court usually feels that 
there is more to be risked than gained by an appeal. 

Procedure in felony cases: i. Preliminary hearings. When an arrest 
is made for a major offense, the individual is brought before a magistrate 
for a preliminary hearing. The magistrate does not conduct the trial; 
but rather, decides whether, considering the evidence against the accused, 
there are sufficient grounds to hold him for trial. The magistrate does not 
ordinarily hear evidence on both sides but hears only evidence against the 
accused. However, the accused must be allowed to testify on his own 
behalf, if he cares to do so. If the evidence indicates probable guilt, the 
magistrate will hold the accused for the action of a grand jury or prosecut- 
ing attorney. In the meantime, the accused may be released on bail, a 
right which the constitutions guarantee except for capital offenses. Fur- 
thermore, if he feels that he is being held in jail on insufficient grounds, 
or that he is forced to stay in jail because he cannot raise what he regards 
as an excessive bail, he may apply to a court for a writ of habeas corpus. 
He will then be brought into court, and a judge will determine the legal- 
ity of his restraint. This may result, of course, in his release, or in his 
being returned to jail to await further proceedings in his case. 

Indictment. On the basis of the magistrate’s report of the prelim- 
inary hearing and from what other information the prosecuting attorney 
can gather, that officer prepares an indictment and presents it to a grand 
jury. This body, carried over from English practice, was formerly used 
in all states for securing indictments, and it is still used in many of them. 
At common law it was composed of from 12 to 24 members, though in 
some states^ smaller number is now provided. It considers the evidence 
presented by the prosecuting attorney, collects evidence for itself, if so 
minded, and by majority vote decides what persons shall be held for trial. 
If it votes to hold a particular individual for trial, the foreman endorses 
*‘true bill” on the indictment. If a majority is convinced that a trial 
should not be held, the indictment is marked ''ignoramus'^ (we ignore). 
The grand jury not only passes upon cases presented to it by the prosecut- 
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ing officer, but it may direct him to prepare other mdictments on the basis 
of evidence it uncovers. 

Indictment by grand jury is often spoken of as a slow and cumbersome 
method of bringing an accused to trial. Some states no longer require 
it, and some others require it only for certain types of cases. In such states, 
indictment is by an “information’* prepared by the district attorney and 
filed with the court having jurisdiction to try the case. Great care must 
always be taken in preparing an indictment. The offender and his victim 
must be named; the time, place, and character of the offense must be de- 
tailed; and it must be shown that the offense was contrary to law.®^ A de- 
fective indictment often results in the discharge of an accused on a “motion 
to quash.” 

3. Arraignment. After the indictment, in due course the accused is 
arraigned; that is, he is brought to the bar of the court to answer the 
accusation, a copy of which has been furnished him. An officer of the 
court asks the accused to rise, states the charges, and then puts the ques- 
tion, “How say you, guilty or not guilty?” If the accused pleads “guilty,” 
there is then no issue between him and the state, and the judge pronounces 
the sentence, although before doing so he may hear testimony and argu- 
ment which may throw more light upon the case, thus aiding him in fixing 
a just sentence. The plea of “guilty” is often made when the defendant 
thinks he is quite likely to be convicted. Such a plea saves time and ex- 
pense for the state, and usually results in a lighter sentence than the de- 
fendant would receive if found guilty by a jury. Not infrequently one 
reads of a defendant’s changing his original plea of “not guilty” to “guilty.” 
Occasionally, usually upon advice of counsel, a defendant changes his 
plea of “guilty” to “not guilty.” 

4. The trial. If the defendant pleads “not guilty” or refuses to plead 
at all (which is commonly treated as a plea of “not guilty”), he must then 
be tried by a jury. In a few states he may waive jury trial, but in most 
states he has no option in this matter. The general rule is that the jury 
shall consist of twelve persons, although several states prescribe a smaller 
number for other than capital offenses. The jury is selected as in civil 
cases, the only differences being that a greater number of peremptory 
challenges are permitted and that great latitude is allowed in challenges 
for cause. The prejudices, the opinions, the knowledge, the associations, 
and what not, of each prospective juror are anxiously inquired into by 
counsel. It frequently happens that practically all intelligei^t persons in 
a community have knowledge of and an opinion concerning an important 
case which is brought to trial, the result being thkt they are disqualified 
as jurors and the box is filled with persons of a very low degree of intelli- 

83 See Callender, op, cit., pp. 177-178, fora typical indictment. 

84 Occasionally, a purely technical defect will spoil an indictment, as in West Virginia 
when “W. Virginia” was held insufficient to designate that state. 4 W. Va. 755 (1870). 
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gence. It is often suggested that intelligent persons who would take an 
oath to return a verdict in accordance with the evidence presented at the 
trial would be much more likely to arrive at a correct decision than persons 
of low mentality who know nothing of a case previous to the trial; but the 
legal minds are not impressed with the weight of this suggestion. 

The rights of persons on trial for crime have already been discussed in 
the chapter on “Civil Rights.” Here only a few matters of court proce- 
dure need be noted. The prosecuting attorney opens the case for the 
state with a speech to the jury, outlining the charges against the defendant 
and the nature of the evidence he wall offer to prove them. It is not the 
duty of this officer to secure a conviction of the accused unless he is guilty. 
It is his duty to see that justice is done. But, inasmuch as the prosecutor 
is judged by the number of conviction scalps he wears on his belt, he some- 
times becomes overzealous in his efforts. After his opening speech, he 
examines his witnesses. These may be, and usually are, examined by 
counsel for the defendant. When the state's case has been thus presented, 
the defendant’s counsel then makes his speech to the jury, examines his 
witnesses, and turns them over to the prosecutor for cross examination. 
Each attorney, as in civil cases, objects to certain questions asked of wit- 
nesses by the other and takes exceptions to unfavorable judicial rulings. 
The testimony concluded, the prosecutor attempts to show the jury that 
the accused stands convicted; and the defendant’s attorney follows him in 
what is usually a still greater effort to show that the state has failed to 
prove the guilt of his client. 

The attorneys are supposed to confine their addresses to the evidence 
in the case; but this rule is very liberally interpreted and it would seem 
that it is practically ignored in some cases, despite the fact that the better 
element in the legal profession insists upon its observance. To save the 
accused from the penitentiary or from death, counsel may paint for the 
jury a picture of a broken-hearted wife and mother and of children much 
worse than orphaned; and he may speak at length upon many similar 
points which have no beating upon the question to be decided, namely, the 
guilt or innocence of the accused. While prosecutors are not quite so 
likely to go to such lengths, there are a few cases in which their emotional 
appeals rival those of the defense counsel. In a famous murder case in 
North Carolina, a prosecutor shouted at the jury that a certain labor 
union headquarters was “a whole section of hell! There was immoral- 
ity there. Yes, immomliiy! Hugging and kissing in public. Fm old- 
fashioned. Fm a Sunday school man.” He said that he was defending 
his community where ''the dove of peace hovers around the vine-clad door 
and the kindly light of an autumn sun kisses the curly hair of happy chil- 
dren.” He spoke of union organizers as 'Tends incarnate, stript of their 
hoofs and horns . . . from the wilcf plains of Soviet Russia.” He knelt 
before the jury, holding the hand of the siain man's widow. In conclu- 
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sion, he recited a poem to Mother, and, to show the breadth of his charity, 
shook hands with a communist.^® 

Following the closing speeches of the attorneys, the judge “charges” the 
jury. In this charge he informs them of the legal aspects of the case and 
tells them how to weigh the evidence which has been offered. The laws 
of most states prohibit the judge from commenting upon the evidence in 
such a way as to let the jury know his opinion concerning the guilt or 
innocence of the accused. The judge tells the jury that the accused is 
innocent unless the state has beyond a reasonable doubt proved him 
guilty. On the other hand, he cautions them that it is not necessary for 
the state to prove guilt beyond the possibility of a doubt. With these in- 
structions, which in important cases often cover many pages, the jury 
retires to consider the verdict. Unanimity is almost invariably required 
for a decision in major offenses. Sometimes the verdict is quickly reached; 
but cases which make the newspaper headlines often hold the jury for 
hours, or even days. Sometimes it is impossible to reach any decision, 
in which case the jury is said to be ”hung.” For the less serious crinies, a 
number of states have modified the jury trial to the extent of requiring 
only a three-fourths or five-sixths majority for a verdict. If a verdict of 
guilty is rendered and if the court overrules the frequently made motions 
in arrest of judgment and for a new trial, the judge pronounces the sen- 
tence. Before doing so, he may hear a plea for clemency from the attorney 
of the individual who stands convicted. If the unhappy man has a good 
record previous to the offense for which he is found guilty, the plea will 
probably not be in vain. The statutes commonly fix the maximum and 
minimum penalties, leaving the exact penalty for individual offenders to 
be determined by the judge, a discretion which a wise judge often applies 
on the side of clemency for persons who have fallen from grace but who 
are not past redemption.^® The sentence ends the work of the trial court; 
but on various grounds a subject of its adverse judgment may appeal to 
the higher state courts.®^ 

Punishment for crime. Formerly, capital punishment was administered 
for a great variety of crimes. As late as the reign of George III there were 
about two hundred , offenses punishable by death; among these offenses 
were cutting down a tree and stealing goods in a shop to the amount of 
five shillings. The same penalty was exacted for a number of crimes in 
the American colonies; but the number has steadily decreased, until now 
only five or six states have the death penalty for as many as four crimes, 

85 National Commission on Law Observance and Enforcement, Report (No. ii) on Law- 
lessness in Law Enforcement, pp. 319-320, and Time, October 28, 1929, p. 13. 

36 In a number of states the judge now imposes a maximum penitentiary sentence and 
an administrative board later fixes the exact time to be served. 

37 Appeal may be taken froiri the state supreme court to the Supreme Court of the 
United States only when a right under the Federal. Con'stitutiph' has been denied; for 
example, when '*due process,'* a guaranty of the Fourteenth Amendment, is violated. 
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and in the majority of the states murder alone may carry that penalty. 
A number of states have abolished the death penalty altogether. Other 
punishments range from life imprisonment to short jail sentences and 
small fines, varying with the nature of the offense, the character of the 
offender, and, to some extent, according to the laws of the different states. 
The criticism is often made that punishment as administered does not 
reform the criminal. Nearly every prison is crowded. The warden is 
by force of circumstances a custodian, who must operate the prison within 
his budget, rather than a reformer. Considering these facts, it would be 
surprising if a majority of the prisoners were reformed, although some of 
them undoubtedly are. Then, too, the trouble is not all within the prison 
walls. Prosecuting attorneys, who are often bent only on securing the 
severest penalty; judges, who sometimes lack human understanding or who 
are held to a rigid formula by statute; juries, who are not infrequently 
swayed by prejudice and emotion; and respectable citizens, who sometimes 
show an unwillingness to give an ex-convict a new start in life, must all 
bear a share of the blame.®® 

Amelioration of punishment. Punishments may be reduced in var- 
ious ways. The most sweeping method is by the executive pardon, which, 
if unconditional, wipes away all legal consequences of the crime. In many 
jurisdictions a person convicted of a minor crime may be placed on proba- 
tion, and if he maintains a proper standard of behavior, he will not be 
forced to serve a single day in prison. Nearly all of the states now have 
a parole system, a system under which an individual who has served a part 
of his sentence and who has been a good prisoner may be released from 
prison. Such a person remains under the supervision of public authori- 
ties, however, and he may also receive assistance from them in obtaining 
employment and in '‘going straight.” The effective administration of 
the parole system is seriously impaired in a number of the states because 
too few parole officers are employed. The success of a parole system de- 
pends largely upon the work of these officers, a fact which governors and 
legislatures are slow to realize. 

VI. “justice and the poor” 

It is impossible to deal in this work with the whole field of judicial ad- 
ministration; but there are two other problems which must be briefly 
considered. These are: (1) ‘‘justice and the poor”; and (2) a few defects 
of legal procedure. 

The theory and the fact Equality of justice is accepted as a funda- 

38 See Warden Lewis E. Lawes, “Why Our Prisons Fail/* New York Times, Magazine 
Section, August 16, 1931; J. F. Fishman and V. T. Perlman, “Some Delusions About 
Crime/’ Harper*s, June, 1933, pp. 36-45. 

39 R. H. Smith, “Justice and the Poor/* Bulletin of the Carnegie Foundation for the 
Advancement of Teaching (1919), no. XIII. 
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mental principle in America, and it is true that in general the substantive 
law confers no favors upon particular classes; but the principle of equality 
often vanishes when individuals must fight for the rights accorded them 
by law. Inability to pay court costs and fees and to buy the services of 
attorneys often separates the rich and the poor by a great gulf. Writing 
Smith estimated that there were 35,000,000 persons in the 
United States unable to pay any appreciable amount for legal advice and 
assistance.^® The loss of homes, savings, and wages for lack of adequate 
counsel in civil cases is tragic enough, but the position of the unfortunates 
who are accused of violating a criminal law is still more pitiable. Publi- 
cist Raymond Moley speaks of the great majority of the half million an- 
nually arraigned in the criminal courts of New York City as a helpless 
lot, constituting ‘‘not a problem of law enforcement as much as one of 
social welfare. They are, in large part, merely careless, defective, or un- 
fortunate beggars, vagrants, degenerates, crap shooters, peddlers without 
licenses . . . sneak thieves, ‘dopes* and small-time cheats. . . . All are 
bewildered, frightened, blindly seeking relief from their difficulties.*’ 

And this is not the whole story. The poor man’s justice may cost him 
more than the rich man pays for his. Competent investigators made a 
survey of the cost of civil litigation in New York for the year 1930. It 
was found that the inhabitants of the City of New York paid through 
public revenues an average of eight cents each (not including lawyers’ 
fees) for justice in the Municipal Court, the civil court which settles 
finally the vast majority of the poor man’s cases. On the other hand, the 
inhabitants paid an average of fifty cents each in public revenues for jus- 
tice in the higher courts, the courts to which men of large affairs go for 
civil justice. As a result, litigants in the Municipal Court paid 71,1 per 
cent of the cost of administering justice in that court while those who 
used the higher courts in New York City paid only about 10 per cent of 
the cost. It is thus apparent that in New York City, at least, those who 
can least afford to pay for justice are required to pay about seven times 
as much as those who can most easily afford to pay.^^ Another major 
item in the cost of litigation is counsel fees, an item so large that people 
of small means are often prevented from going to court, and down-and- 
outs who are brought to court on criminal charges commonly have grossly 
inadequate counsel. 

Steps in the right direction. Efforts are being made, however, to assist 
the ^‘forgotten man” in obtaining justice. Kansas (1923) authorized cities 
and counties to set up small claims courts with authority to decide cases 

40 Ibid., p. 33. 

41 Quoted from “Justice for the Poor: A Task for New York,” New York Times, May 3, 
1931, sec. 9, p. 1 , by permission of the auihor and the New York Times. Acknowledgment 
is also made to the Yale University Press, since it has published Professor Moley’s Trib- 
unes of the People in which the statement above is reproduced practically unchanged. 

42 Summary in Graves op. cit., pp. 659-660. 
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in which the amount involved does not exceed twenty dollars. Massa- 
chusetts, California, and three or four other states have similar systems, 
and so do several of the larger cities, including Chicago, Philadelphia, and 
Cleveland. These courts proceed with a minimum of formality, discour- 
age the participation of lawyers, hold costs to a very low figure, and nar- 
rowly restrict the right of appeal.^^ 

Legal aid societies, both private and public, now flourish in eighty or 
more cities, A workman has a claim for a few dollars in wages; a hand 
laundress is not paid because it is claimed that a shirt has not been re- 
turned; a divorced husband is not paying the ten dollars a week alimony 
ordered by the court, and his whereabouts is unknown; an injured laborer 
is in difficulties over collecting compensation due him; and a woman who 
rents one of her two plainly furnished rooms to a waitress has been ar- 
rested on her lodger’s complaint that the landlady has stolen her clothes. 
Legal aid societies render assistance in such cases as these, and the best 
ones pride themselves upon serving their clients as efficiently as would a 
firm of private attorneys. The cases of those who come seeking help are 
Uvsually trivial and petty; yes, as trivial and petty as an empty stomach or 
weeks in jail! The equal protection of the laws is without meaning if 
it does not give the laundress her wages as it awards damages to a million- 
aire who was injured in an accident through the fault of a billion-dollar 
corporation. 

The Office of Friend of the Court is authorized by law for every county 
in the State of Michigan. The Office enforces alimony decrees for the 
benefit of minor children, gives service in matters relating to land con- 
tracts and mortgage foreclosures, and co-operates with the juvenile courts 
and other social agencies in their work of rehabilitation.^^ 

Luckless individuals without a “ten spot” in their possession who find 
themselves indicted for crime have, in most jurisdictions, been assigned 
a lawyer by the court. Such lawyers are usually young men without ex- 
perience or older men who have not succeeded in practice — in either case 
men who are no match for the public prosecutor, and certainly not to be 
compared with the good criminal lawyer whom the accused with modest 
means can afford. Now it is the obligation of the state to convict the 
guilty and release the innocent. It is therefore no less essential that the 
accused have counsel for his defense as energetic, as resourceful, and as 
effective as the state's attorney. In order to accomplish this socially de- 
sirable purpose a number of cities and counties have established the office 
of public defender. These include Los Angeles County, San Francisco, 
Cook County (Chicago), Minneapolis, and others. Connecticut and sev- 
eral other states have authorized state-wide systems. The defender is an 

43 Macdonald, op. ctt., pp. 229-230. 

44 Graves, op. dt., pp. 660 ff., John S. Bradway, Legal Aid Bureaus (1935); F. E. Cooper 
and J. P. Dawson, ‘The Office of the Friend of the Court in Wayne County, Michigan,'* 
Annual Report of the Judidal Coundl of Michigan (1935). 
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officer of the state enjoying the same status in court as the prosecutor; but 
his duty is, as his title suggests, to defend the accused. In a number of 
jurisdictions he defends all of the accused. Such of those persons as are 
able to do so, pay the state a reasonable sum. In no case do they pay the 
defender. He is paid by the state at the end of each term of the court. 
Los Angeles has a slightly different public defender system. The salaried 
defender and his staff represent only those persons who are unable to pay 
for their defense (about fifty per cent of those who are brought to court). 
The success of this system, according to Moley,^^ is demonstrated by the 
fact that defendants regularly prefer the public defenders to the lawyers 
engaged in the criminal practice. It is very doubtful whether any plans 
will or can be devised which wdll place the rich and the poor on the same 
footing in court; but the movements along the lines just indicated will 
place the poor in a more favorable position for gaining their rights. 

Minorities and justice. Another thought that plagues us is that minori- 
ties, unpopular minorities, even if they have some money for attorneys' 
fees, may have difficulty in getting ‘"equal justice.” It is not easy to main- 
tain that a Negro who in intelligence and economic status compares fa- 
vorably with a white man can with equal ease secure his legal rights in all 
of the courts of the land. He is certain to be under the necessity of win- 
ning a favorable verdict from a white jury, and the juries before which his 
case is commonly tried are cpiite likely to be prejudiced against him be- 
cause of his race. Does a labor agitator on trial for murder have only the 
task of defending himself from that charge; or is he also under the handi- 
cap of having to overcome a prejudice the prosecutor, or the judge, or the 
jury may have against him because he is an agitator? A “radical” is on 
trial for robbery. Will the fact that he is a “radical” make it more or less 
difficult to convict him? Here is a despised religious minority, receiving 
the sort of contempt and scorn that was heaped upon another rHigious 
minority, the early Christians. Will the members of this sect who violate 
local ordinances be caught and arrested by the police with more zeal than 
they employ in dealing with the general body of inhabitants; and will 
local magistrates deal as leniently with them as they do with the general 
body of citizens who violate ordinances? Democracy is an ideal, and 
equal justice for all is a part of that ideal. The complete attainment of 
the ideal is not possible, but a constant striving toward it is the standing 
obligation of a democratic society. 

VII. SOME PROBLEMS OF LEGAL PROCEDURE 

The system of judicial administration is often criticized by laymen, 
lawyers, and judges. It is criticized, not only by idealists, who take as 

« op. di, 

^6 Callender, op. dl., Ch. XV; “A Progiam for Legal Reform in the United States,’’ 
The Consensus^ Vol. XVI, No. 3, October, 1931, and VoL XVII, No. 2, October, 1932. 
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their standard of justice the statue of the beauteous and unseeing lady 
who holds in her hands the scales on which all the elements of any dispute 
are nicely weighed, but also by those who “judge justice'' by a relative 
standard, having due regard for the limitations of the human beings who 
must administer it. It is pointed out that lawyers, being advocates, can- 
not be expected to be disinterested; that juries often fail to reach a just 
verdict; and that judges sometimes display ineptitude in operating the 
scales. Legal terminology is characterized by some as being archaic, a 
characterization humorously illustrated by an indictment, repeatedly read 
in court, much to the merriment of spectators and jury and to the annoy- 
ance of judge and prosecutor, charging a slender and dignified youth with 
“riotously and routously" assaulting a powerful policeman.^^ In fact, 
almost every phase of legal procedure is criticized. It is said that from 
being a means of obtaining justice, procedure has become an end in it- 
self; that attention is concentrated on form to such an extent that justice 
is often defeated. 

The law's delay. The particular defect of procedure which is singled 
out for special attack, and which includes many of the other defects, is 
delay. Delay is not only the cause of prolonged annoyance and expense; 
but it is perhaps the most frequent cause of miscarriage of justice. It is 
an old grievance. Hamlet numbers among the thousand natural shocks 
that flesh is heir to “the pangs of dispriz'd love and the law's delay"; and 
the “head chancery," a hold by which a boxer clinches the head of his 
helpless opponent under his arm, is so named because it symbolizes the 
all but hopeless state of many cases which entered the British chancery 
courts in years gone by.^® 

“Delay resembles the many-headed hydra of mythology," writes Profes- 
sor Callender.^^ “It is an evil of many phases and very difficult of extirpa- 
tion. It may appear at any stage of a lawsuit, be slain by a judicial Her- 
cules, and appear again at a later stage. The many forms which it may 
assume make it difficult to attack. It is not an isolated problem. The 
delay may be the result of the procrastination of lawyers; it may be the 
result of an archaic system of pleading; it may be occasioned by the over- 
crowded condition of a court's calendar; it may be a consequence of faulty 
trial procedure; it may be the outcome of inadequate processes for en- 
forcing a judgment; it may be the result of a complex judicial structure; 
it may be the consequence of a complicated system of appellate proce- 
dure, and so on." 

Every issue of the Journal of the American Judicature Society has articles on this subject 
and suggestions for improving our judicial system. 

47 A. Hamilton, M.D., “What About the Lawyers?” Harper's, Oct. 1931, p. 546. 

4S But cases do not remain so long in chancery since Britain reformed her court system 
(1873). 

American Courts (1927 ed.), pp. 220-221. By permission of McGraw-Hill Book Co,, 
publishers. 
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Witnesses change their residence, their memories grow dim, and some 
die before they are called to court. The patience and funds of an honest 
litigant may be exhausted while his unscrupulous opponent may finally 
win the case by artful dodges around the sinuosities of legal procedure. 
Some states have set about to correct this condition by revising the rules 
of judicial procedure and by establishing a more or less unified system of 
judicial administration. Although the progress is slow, with both pro- 
fessional and lay opinion agreed that procedure should be improved, it is 
reasonable to hope that the much needed overhauling is but fairly begun. 

Defects in the jury system. Common indeed is the complaint against 
the jury system. Judge Claude C. Coffin of Colorado draws up the fol- 
lowing incisive indictment of juries.-^^^ “The jury poll, supposed to be a 
cross section of the county community, is at the outset by statutory exemp- 
tions purged of occupational types wherein we should find the highest 
degree of intelligence and integrity; then the panel is further purged of 
busy, first rate business and professional men by individual excuses. From 
the ‘qualified’ list of jurymen remaining are drawn the required number 
who in large majority have never before served as jurymen and who have 
little or no training or experience for the work at hand. But this is still 
not the end of the process of selecting ‘qualified’ jurors. Attorneys may 
then by peremptory challenge remove from the list a certain number of 
those who seem more likely to give heed to the cause, which they are sup- 
posed to do, than to mind the parties and the pleaders, which they are 
supposed not to do.” The judge has several other counts in his indict- 
ment. Judge John J. Parker of the Circuit Court of Appeals of the 
United States (Fourth District) finds the chief weakness of the jury system 
in the fact that judges in most of the states are not permitted to give juries 
the assistance they need to understand and evaluate the evidence, an au- 
thority the federal judges possess and use to good advantage.®^ 

Yet neither of these judges nor other intelligent critics of the jury system 
want to see it abolished. On the contrary, they are certain of its place in 
a democratic system of government. What they insist upon is the reform 
of the system. The essential features of this reform would be to improve 
the personnel of the jury by severely limiting classes, professions and in- 
dividuals who might be exempted or excused from service, and by giving 
the judge control of his court with the right and duty to assist jurors in 
weighing evidence. Other suggestions are that the number of jurors be 
reduced, that the unanimous verdict be abolished except perhaps in capi- 
tal cases, that the jury be abolished for certain types of cases, and that 
jurors be made professional as are judges and lawyers. It has already been 

so ‘Jury Trial Tragic But Not Entirely Hopeless,” Journal of the American Judicature 
Society, XXV, i$ (June, 1941). 

51 “Improvements of Jury System Must Come,” Journal of American Judicature Society, 
XXVI, 71 (October, 1942). 
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noted that a number o£ states have made some progress on one or more 
of these lines. 

Pretrial conferences. A movement which gives promise of relieving 
congested dockets and simplifying the administration of justice is that of 
having pretrial conferences. The judge meets the attorneys (and perhaps 
their clients) and an effort is made to consider and analyze the case. Al- 
though the main purpose of the conference is to bring about adjustments 
which will simplify procedm^e in a case, it often results in the settlement 
of a case. An example of the functions of the pretrial conference is fur- 
nished by an Ohio court. In 1940 this court held 270 such conferences 
on jury cases. Of these cases 103 were either settled or otherwise disposed 
of; jury trial was w^aived in 12 cases; and in nearly all of the other cases 
arrangements were made which expedited the trials. The employment 
of pretrial procedure is now common in the federal courts and in many of 
the state courts in a number of the states. Leaders of the bench and bar 
very generally commend it.®^ 

Defects peculiar to the criminal procedure. The same defects are gen- 
erally apparent in both civil and criminal procedure; but there are certain 
procedural impediments peculiar to the administration of criminal jus- 
tice. A few of these are given brief mention. Sometimes, the magistrates 
who conduct the preliminary hearings are not properly qualified for their 
tasks, and there have been those who were corruptible. Failure to hold 
a hearing, or to conduct one properly, often means that the criminal goes 
free. It is proposed that the common practice of popular choice of magis- 
trates give way to appointments, or that persons without legal training be 
declared ineligible for the office, or both. So far there has been little 
action upon these proposals. The grand jury is very generally conceded 
to have become a “venerable nuisance,’' a time-consuming method of de- 
termining what the committing magistrate and the prosecuting attorney 
have already decided; namely, that there is a prima facie case against an 
accused. Fortunately, many states have realized these facts, and some 
have abolished the grand jury completely; while a number of others have 
discontinued its use except for investigating general disorders and wide- 
spread conspiracies, a function which the grand jury may still usefully per- 
form. 

Should the right to refuse to testify be abolished? The elaborate system 
of rights of persons accused of crime not infrequently operates to free the 
professional criminal who knows how to use them. No one questions the 
necessity of some of these rights, such as the right of public trial, the privi- 
lege of counsel, and the right to compel the attendance of witnesses on 

52 0 eorge E. Brand, ‘"‘Mighty Oaks*— *Pretrial/* Journal of the American Judicature 
Society^ XXVI, 36 (August, 1942); Judge Carl A. Weinman, “Give Pretrial a Trial/* ibid., 
XXV, 24 (June, 1941). Pretrial is used in criminal as well as civil cases; see Judge Luther 
B. Way. “New Technique Facilitates Criminal Trials/* ibid., XXV, 120 (December, 1941). 
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behalf of the accused. But the same cannot be said so readily of the right 
of an accused to refuse to testify or of the right of a witness to refuse to 
answer any question which would tend to incriminate him. In many civi- 
lized countries with superior systems of justice, this right does not exist. 
There is little doubt that it is an immunity which often prevents the un- 
covering of crime in this country. The criminal class jealously guards 
and frequently uses the right. Ordinarily the innocent man is willing, 
and often eager, to testify. The repeal of this right would make it more 
difficult for the guilty to escape, without depriving the innocent of ade- 
quate means of defense. Since the accused may not be forced to testify 
in court, it has long been the practice of many police investigators to make 
him give evidence following arrest, using threats and violence toward the 
accused if he refuses to talk. This “third degree” administered in jails 
and at police stations is roundly criticized by many authorities, particu- 
larly by the National Commission on Law Observance and Enforcement.®* 
It would seem that if a person charged with a crime could be compelled 
to testify in court, there would no longer be any good excuse for permitting 
the long-winked-at lawlessness incident to the “third degree.” Despite the 
arguments which may be made against retaining the right of refusal to 
testify, most criminal lawyers have a professional interest in its retention. 
To many others it is a venerable object of reverence on which no impious 
hand should be laid.®® 

Viewing the subject of the administration of criminal law broadly, it 
may be said that there are too many survivals of medieval practice in our 
methods of attempting to cope with twentieth century criminals. True, 
there are isolated homicides, forgeries, and thefts; but the criminals who 
most seriously disturb the peace of society are organized and intelligent, 
as anyone knows who reads of the activities of gangs and racketeers.®® This 
is shown from the inception of crime to the last effort to evade punish- 
ment. While considerable progress has been made in the direction of 
improved methods of apprehending criminals and some improvement in 
the legal machinery of prosecuting them is noticeable, the criminal class 
seems to manage to stay a few jumps ahead of the guardians of society. 
In combating the lawless, public officers must act lawfully, observing the 
niceties of constitutional and statutory restraints, a legal sieve designed to 
separate the innocent from the guilty, but through which the guilty often 
pass with the innocent. The best brains of the cotintry are all but baffled 

53 It is generally held that comment by the prosecuting attorney upon the accused’s 
failure to take the stand is a violation of his right to refuse to testify. 

Report (No. ii) on Lawlessness in Law Enforcement. 

63 For both sides of this question see Claire B. Bird, “Our Constitutional Protection of 
Guilt,” Journal of the American Judicature Society, XXV, i8 (June, 1941) and Abraham 
Wekstein, “The Constitutional Protection Against Self Incrimination,” ibid., XXVI, 154 
(February, 1943). 

66 Moley, “War on the Gang,” New York Times, sec. 9, Aug. 30, 1931; and “The 
Racket,” ibid., August 9 and 16. 
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in their attempt to cure procedural defects. When we add to the diffi- 
culties mentioned the well-known fact that officers of the law are sometimes 
allied with the criminals they are supposed to apprehend and prosecute, 
the problem of “law enforcement” assumes an entirely new angle. Only 
an alert, if not outraged, public can rid itself of the traitors in its own 
house. 
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The National Administrative System 

★ ★ ★ 


Preceding chapters have dealt with the historic branches of the govern- 
ment — executive, legislative, and judicial. But little has been said about 
the daily work of the government as it affects the lives of citizens. In past 
generations our government, along with most other governments, did not 
in fact touch the life of the ordinary citizen very closely. This condition 
has been greatly changed in the last century, especially during the last fifty 
years. The factory system, the concentration of population in small areas 
— indeed every feature of the industrial revolution has led governments 
to assume new functions.^ The depression which began in 1929 forced 
governments to assume unprecedented tasks. It is a relatively simple mat- 
ter for a legislative body to decide that a particular got ernment shall un- 
dertake the performance of certain services; but the task of administering 
these functions is very complex. For this purpose, elaborate administra- 
tive machinery has been devised and hundreds of thousands of men and 
women have been employed. 

In the remaining chapters of this volume, we shall deal with administra- 
tive organization and certain great functions of government. This chap- 
ter relates primarily to the administrative organization of the national 
government, although some reference is made to functions, particularly to 
the conduct of our foreign affairs and the postal service. The next chap- 
ter (19) is devoted to state and local administrative organization. Chapter 
20 treats of administrative personnel — that great army of government em- 
ployees who do the work. Taken together, these three chapters constitute 
a study of something approaching a fourth branch of government, the ad- 
ministrative branch. Chapters 21-26 relate exclusively to such impor- 
tant functions of government as the raising of revenues, the conduct of 
war, the regulation and promotion of commerce and business, the foster- 
ing of agriculture, the maintenance of peace and order, and the protection 
of health. 


I. CONTROL OF THE ADMINISTRATIVE DEPARTMENTS ^ 

The Constitution does not provide specifically for any administrative 
departments, although it assumes their establishment in the provision that 

1 C. A. and Wm. Beard, "The Public Be Served,*' Senbnefs Magazine, April, 1933. 

2 C. A. and Wm. Beard, The American Leviathan (1930), pp. 295-301; A. C. 
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the President “may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating to the 
duties of their respective offices,” and gives authorization for their crea- 
tion in the provision that Congress may “make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the government of 
the United States, or in any department or officer thereof.” 

1. Control by Congress. Under this constitutional authority. Congress 
not only creates administrative agencies, but it also provides in great detail 
for their internal organization. It decides how many officers and em- 
ployees shall be engaged, how’' they shall be chosen (with the exception of 
the heads of departments), and how much they shall be paid; wdiat func- 
tions shall be performed by a department and each of its subdivisions; 
whether administrative officers shall have discretionary or only ministerial 
powers; and how much money shall be appropriated for the work of each 
department as a whole and for each of its branches. Furthermore, Con- 
gress may abolish a department or other administrative agency or any 
division thereof, or it may transfer a particular service from one agency to 
another. This is not a complete enumeration of the powers of Congress 
over administration; but it is sufficient to show something of the important 
nature and wide extent of those powers. 

Control by the President. The President plays an important part in 
controlling administration also. He must “take care that the laws be 
faithfully executed”; that is, he must see that the work of the government 
is efficiently performed. Long ago we learned that he appoints the higher 
officers with the advice and consent of the Senate; that Congress has 
authorized the appointment of many “inferior” officers by the same 
method; that the President may at will remove officers so appointed.® 
While the power to “hire and fire” in the public service must be exercised 
with some regard to political effect, it is, nevertheless, a powerful means 
of maintaining administrative standards. The constitutional powers to 
command the Army and Navy and to control foreign affairs, although the 
last-mentioned power is shared with the Senate, give the President an es- 
pecially wide directing authority in these fields. But in practically every 
phase of administrative activity, Congress has by statute conferred super- 
vising and directing authority upon the President, The result is that 
while Congress, often upon presidential recommendation, determines 
what functions the government shall undertake, how much money shall 
be spent upon them, and what administrative agencies shall perform 

McLaughlin, Constitutional History of the United States (1935), Chs. XVI-XVIII; L. M. 
Short, The Developfnent of National Administrative Organization in the United States 
(1923), Ch- I.; G. C. Thorpe, Federal Departmental Organization a7id Practice (1925), 
Chs. I-II; W. W. Willoughby, Principles of the Constitutional Law of the United States 
(1930 ed.), Chs, LXXVI-LXXVII. 

5 .See Ch. 10. sec. V. 
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them, the President and his immediate subordinates are left to work out 
the details and to exercise constant supervision over the officers and em- 
ployees engaged in the daily work of administering these functions. The 
President thus has the position of commander-in-chief of the administra- 
tive forces of the government. Broad as his powers are, students of ad- 
ministration, as well as many statesmen, have felt that Congress should be 
even more liberal in delegating to him administrative powers, particularly 
in the direction of leaving him and his chief assistants more discretion with 
respect to administrative details. There is little doubt that the stoutest 
advocates of Executive power were fully satisfied by the action of Congress 
in granting to the President, in 1933, a wide range of powers to cope with 
the depression, or with the completeness and alacrity with which Congress 
delegates powers to the President in time of war. 

3. Control by department heads. As everyone knows, Congress and the 
President rely chiefly upon the department heads for the performance of 
administrative duties. Congress is the board of directors, the President 
is the general manager, and the secretaries of the ten great executive de- 
partments are the heads of the different branches of the business of gov- 
ernment. The powers and duties of a department head are numerous 
and important, but they are here summarized briefly. 

(1) He supplies both the President and Congress with information, and 
often with advice. Acting as a group, the heads of departments serve as 
the President’s Cabinet, assisting the Chief Executive in formulating 
policies.^ 

(2) The head of each department appoints a number of subordinate 
officers and employees, subject to civil service rules, to be explained in 
Chapter 20. He has also a limited power of removal. 

(3) The head of a department serves as a sort of buffer between the Presi- 
dent and the public, interpreting the policies of the President to the public 
and calming the feelings of those who may be adversely affected by a par- 
ticular administrative decision or policy. 

(4) He “goes to the front” for the employees of his department, defend- 
ing them against unjust criticism, and seeking for them better working 
conditions and salary adjustments. He strives to keep up the morale of 
his employees by exercising just discipline, making fair promotions, en- 
couraging study, and by any other means his ingenuity may suggest. 

(5) In the chapter on “The President as Chief Legislator,” mention was 
made of his rule-making, or ordinance, power. Often this power is exer- 
cised through the department heads. These officials are also authorized 
to issue rules and regulations for the conduct of their departments, and, 
in many cases, they are charged with the duty of filling in, in the form of 
administrative regulations, the details of statutes relating to broad func- 

4 See Ch. 10, sec. 11 . 
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tions of government such as the regulation of immigration and the collec- 
tion of customs.'"^ 

(6) Not only does the department head act in a sort of legislative capac- 
ity by elaborating statutes, but he also has functions of a judicial variety, 
in that he hears appeals from the rulings of minor administrative officials 
and decides other cases which come before him as a “court’' of first in- 
stance. For example, the clerks in the land office make the original deci- 
sions in matters connected wdth the entry into public lands, and the Sec- 
retary of the Interior hears appeals from them; the immigration officials 
at a port make the original decisions concerning the right of a person to 
enter the United States, and the Attorney General is the final source of 
appeal from their decision; and the Postmaster General, acting upon in- 
formation furnished him by subordinates, closes the mails to those who 
in his opinion are using them for fraudulent purposes. Where the points 
involved are only questions of fact, the decision of the department head 
is often final, as in the cases just mentioned; but if a point hinges upon an 
interpretation of law, appeal from the administrative decision lies to the 
regular courts.® 

II. THE ORGANIZATION AND FUNCTIONS OF THE DEPARTMENTS ^ 

Before taking up the departments separately, it is in order to say just 
a word about their establishment. The First Congress under the Consti- 
tution, profiting from the experiences of the Confederation in attempting 
to manage executive affairs, established three executive departments, the 
Departments of State, Treasury, and War. It was thought by some con- 
gressmen that several other departments should have been created at that 
time; but the general fear in the states of the extension of the powers of 
the national government led the majority to hold the number of depart- 
ments to the minimum and to group as many functions as possible within 
each department. As the work of the national government has increased, 
new departments have been added from time to time, taking over duties 
which the older departments could no longer perform and administering 
new functions as well. We shall consider the organization and functions 
of the ten departments which, despite the extensive use of commissions 

5 J. P. Comer, Legislative Function of National Administrative Authorities (1927); 
James Hart, “The Exercise of Rule-Making Power,” in the President’s Committee on 
Administrative Management, Report with Special Studies (1937), pp. 310-355. 

6 On Administrative Adjudication, see L. D. White, Public Administration (1939 ed.), 
Ch. XXXIV. 

7 C. A. and Wm. Beard, op. cit., Chs. X, XXIII, and pp. 421-432; Short, op. cit., Chs. 
II-XIX; Thorpe, op. cit., Parts II-XI; White, op. cit., Chs. Vll-t^lII; S. Wallace, Federal 
Departmentalization (1941); United States Government Manual. The Manual, which 
is published three times a year, is invaluable. It explains the current organization 
of the Government and contains a number of organization charts. 
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and other agencies, still conduct the greater part of the national adminis- 
tration. 


A. The Department of Stale 

1. Organization. The Secretary of State is the ranking member of the 
President’s Cabinet. He is usually a man in whom the President and the 
country have great confidence, although on occasion he is one who has 
been elevated to the position because of his place as a leader of the party. 
The list of Secretaries compares rather favorably with the list of Presi- 
dents. A number of them, including Jefferson and John Quincy Adams, 
have become President; and among those who were no doubt qualified 
for the presidency we find Clay, Webster, Hay, Root, and Hughes. Next 
to the head of the Department stands the Under Secretary of State, who 
acts for his superior in many routine matters and who assumes the Secre- 
taiy’s place during his temporary absence. It is impossible, of course, for 
the Secretary of State to exercise any detailed supervision over the many 
activities of the Department. Four Assistant Secretaries of State serve in 
this capacity, each Assistant Secretary having charge of a group of the 
Department’s functions. A Legal Adviser assists the Department on the 
many legal questions which arise in connection with its work, while an 
Economic Adviser serves the Department in the important capacity indi- 
cated by his title. The Secretary of State has also an assistant and four 
special assistants, and four advisers on political relations. The officers 
named may be designated as the general directors of the Department. 
Under them function more than thirty divisions, offices, and bureaus 
in Washington, carrying out the various “headquarters” services, and 
under the same direction are our diplomatic representatives, consuls, and 
other foreign service officers. Despite the fact that the lines of the De- 
partment of State extend to the uttermost parts of the earth, it is the small- 
est of all the departments in the actual number of officers and employees. 

2t, General functions. The chief duties of the Department, as already 
indicated, are centered around the conduct of foreign affairs. Always 
subject to the President’s direction, it has general charge of the negotia- 
tion of treaties; prepares instructions for our ambassadors and other rep- 
resentatives in foreign countries; issues passports to American citizens and 
extends protection to them when abroad; hears complaints of American 
citizens concerning alleged commercial discriminations in foreign lands, 
and seeks redress for them where such complaints are valid; receives simi- 
lar complaints from foreigners, and offers redress where it is due; and per- 
forms a host of other duties, some affecting the country as a whole and 
others relating to particular individuals. Formerly, the Department had 
a great many purely domestic duties to discharge; but with the addition 
of new departments, it has been relieved of a number of such functions. 
Among the routine “home” functions for which it is still responsible are 
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included: the keeping of the seal of the United States; preserving in its 
archives the statutes and resolutions of Congress; proclaiming the adop- 
tion of constitutional amendments; and serving in general as the medium 
of communication between the national government and the states.® 

3. The foreign service. The long arms of the Department of State ex- 
tend to the capital of every country whose government is recognized by 
the United States and to every commercial center in those countries. The 
important duties at the capitals have to do with the knotty economic and 
political problems which frequently present themselves, and they are en- 
trusted to the diplomats. The duties which relate primarily to more or 
less routine commercial affairs in the many centers of industry and trade 
are performed by consuls. We shall deal first with the diplomatic service. 

(< 2 ) The diplomatic service. Our chief diplomatic representative in 
a foreign capital is an ambassador or minister. The ambassador has the 
higher rank, and our representative's to the great powers and to some of the 
lesser ones bear that title. The President almost invariably selects am- 
bassadors and ministers from his own party, often as payment of a politi- 
cal debt. It does not necessarily follow, however, that competent men are 
never chosen. Diplomatic qualities and the desirable political connec- 
tion may be found in the same man. It should be added that in recent 
years there has been a commendable and growing tendency to select for 
the diplomatic posts, men who have worked their way up in the service, 
“career” men. The salaries, varying from $10,000 to $17,500, are smaller 
than other great countries pay, and in a number of capitals our repre- 
sentatives are compelled to draw liberally from their private incomes. It 
is impossible, for example, for anyone who is without a private fortune 
to represent us in London. Assisting the chief of the legation are various 
secretaries, clerks, technical experts, and sometimes interpreters, the num- 
ber in each group depending upon the needs of the post. These are per- 
manent officials and employees, now selected under the merit system, as 
we shall see below. Those of higher rank do a great deal of the impor- 
tant work of the embassy and constantly advise the ambassador or minister 
on many subjects. 

The diplomat's duties. It is exceedingly difficult to classify the duties 
of the diplomat. Nor is it easy to draw the line sharply between diplo- 
matic and consular functions. There is some overlapping in these serv- 
ices. Broadly speaking, the diplomat is supposed to carry out all the 
instructions of his government and keep his eyes and ears open for any- 
thing that may be of interest to it. He “negotiates, with tact, sound 
judgment, and intimate knowledge of conditions at home and abroad, 
protocols, conventions, and treaties especially regarding international in- 
tercourse, tariffs, shipping, commerce, preservation of peace, etc., in strict 


8 For complete list of this department’s activities, see U.S. Govt, Manual, latest issue. 
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conformity to Government instructions.” He “analyzes and reports on 
political and economic conditions and trends of significance to the United 
kates.” He “makes effective representations to the authorities’ of foreign 
governments concerning the protection of American citizens, their rights 
and their property, in accordance with international law.” He “estab- 
lishes and effectively utilizes personal contacts in farsighted ways for the 
benefit of his Government and of American citizens.” Above all, he 
“creates good will and common understanding, and, with restrained and 
critical leadership born of mature experience and profound knowledge of 
men and affairs, uses these as instruments for enhancing international con- 
fidence and co-operation among governments and peoples.” ® He must, 
of course, manage his office efficiently and apportion work and responsi- 
bility among his assistants in such a manner as to obtain the best results. 
Speech making he cannot avoid; but he must always be careful of his 
utterances, embarrassing his government at no time, and at all times main- 
taining his personal dignity. These are a few of his duties.^® It is hardly 
necessary to add that in discharging them he must exercise the greatest 
caution and tact — he must be a diplomat. 

(b) The consular service. By treaty agreement with each power, ar- 
rangement is made for a mutual exchange of consuls. The United States 
is thus authorized to send its consular representatives to practically every 
commercial city of the world, and other countries in turn are authorized 
to send their representatives to the great commercial centers of the United 
States. Our representatives are classified as follows: consuls-general-at- 
large, who serve as inspectors of consulates; consuls-general, who have 
charge of all the consulates in a particular country or area; consuls, who 
administer particular consulates; and vice consuls and consular agents. 
Then there are various clerks, interpreters, and other assistants, as the 
needs may require. These officers are appointed by the President and 
Senate, subject to the merit system, to be discussed presently. 

Duties of consular officers. A complete list of the duties of a consul 
would run through several pages. As stated above, they are primarily, 
although not exclusively, commercial. Here is a partial list. The con- 
sul analyzes and makes reports on market conditions, statistics of trade, 
systems of production, and similar economic matters in his district. He 
replies to trade inquiries from American citizens, always aiming to pro- 

9 Department of State, The American Foreign Service (Sept. 1931), pp. 4-6. The 
Department, in this outline of the duties of the “Efficient Foreign Service Officer,” does 
not draw a distinction between the duties of the diplomat and the consul; but the 
quotations indicate the more common duties of the diplomat. See also The American 
Foreign Service (1942), pp. 3-4. 

For a lively account of the duties of an ambassador, see B. J. Hendrick, Life and 
Letters of Walter H. Page, Vol. I, pp. 159-161, or a quotation from these pages in C. A. 
and Wm. Beard, The American Leviathan, pp. 715-717. For an account of the work of 
a particularly alert diplomat see W. E. Dodd and Martha Dodd, Ambassador Dodd*s 
Diary (1941). 
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mote good will and to help present and future trade relations. He cer- 
tifies invoices of all goods shipped to the United States and makes reports 
on undervaluation, in order that our government may not be deprived of 
lawful revenue. He assists in preventing the importation of prohibited 
articles. He “enters and clears" American ships, administers relief of 
seamen, signs on and discharges seamen, settles disputes between them and 
their masters, and takes charge of shipwrecked vessels. He visas passports 
for foreigners who wish to travel in the United States, and issues visas to 
immigrants. He witnesses marriage ceremonies where one of the partici- 
pants is an American citizen. Another duty consists of performing vari- 
ous notarial services. Yet another duty of the consul is that of adminis- 
tering and settling the estates of American citizens and sailors who have 
died abroad. The consul, especially the consul in a seaport, leads a busy 
life. In former times, consuls administered civil and criminal law, under 
certain conditions, among their fellow nationals in those countries whose 
legal institutions tvere deemed to be below Western standards. Recently 
this privilege of “extraterritoriality" has been surrendered in several coun- 
tries. China, long the only important country in which the privilege was 
still allowed, withdrew it in 1943. 

A CAREER IN THE FOREIGN SERVICE. Some attempts were made by Cleve- 
land, Roosevelt, and Taft to put the diplomatic and consular service on 
the merit basis; but the Rogers Act of 1924, as amended by an act of 1931, 
reorganized and improved both services in several particulars, and we 
shall limit ourselves to these acts. In the first place, all officers of either 
service, except ambassadors and ministers, while retaining the appropriate 
titles of “secretaries," “consuls," etc., in the particular service to which 
they are assigned, are designated as foreign service officers and grouped in 
classes from I to IX according to their records and abilities. In the second 
place, admission to the service is by comprehensive written and oral exam-' 
inations, which only the best college graduates who have taken courses and 
read with the foreign service in view can hope to pass. One does not take 
an examination for either the diplomatic or consular service as such; but 
rather, takes a general examination covering the whole field of the foreign 
service. As vacancies occur, candidates are selected in the order of their 
ratings on the examinations. They are not assigned to foreign service at 
once, but they are paid a salary of 12,500 and are sent to near-by consular 
offices, where they learn something of the routine of the service. Then 
they are brought back to Washington for intensive instruction for a period 
of several months in the Foreign Service Officers’ Training School, con- 
ducted by officials of the Department of State and experienced foreign 
service officers. After this, assignments are made to the diplomatic or 
consular service, depending upon the existing vacancies and the qualifi- 
cations of the new officers. In the third place, it is important to note that 
foreign service officers may be transferred from one post to another at any 
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time; that they may be transferred from the diplomatic to the consular 
service or vice versa; and that they may be transferred to Washington to 
assist in the State Department for a period not to exceed four years. 
Fourth, salaries have been increased, making it possible for capable men 
without independent means to accept appointments. Salaries range from 
$2,500 for the new unclassified foreign service officers to $10,000 for the 
Class I officials. Fifth, promotion is by merit, and the law definitely en- 
courages the appointment of foreign service officers of demonstrated spe- 
cial capacity to the grade of minister. Finally, the act of 1931 grades and 
classifies the clerks in the foreign seiwice. Five classes of senior clerks and 
three classes of junior clerks are designated, with salaries ranging from 
$4,000 down to $2,500 or less. There is some criticism of the administra- 
tion of these acts, but there is no doubt whatever that they have greatly 
improved the service. The criticism the layman most commonly levels at 
the foreign service, both as it functions in the State Department and in 
our foreign embassies and consulates, is that its officers are much too given 
to tradition and form, out of touch with democratic trends, and too “con- 
servative.'' 


B. The Treasury Department 

1. Organization. In many respects, the most important department 
of the national government is that of the Treasury. Its organization fol- 
lows the same general plan as the Department of State. An Under Secre- 
tary acts for the Secretary in various capacities and assumes full charge in 
his absence. Three Assistant Secretaries have more immediate charge of 
the twenty bureaus, offices, and divisions into which the Department is 
organized. The Under Secretary is likewise charged with the supervision 
of several such departmental units. In 1943 the number of officers and 
employees of the Department was about 1 00,000. Although the original 
intention of Congress was to make this Department peculiarly responsible 
to it by requiring the Department to report directly to it and by providing 
that Congress might make direct requests to Treasury officials for informa- 
tion, Presidents found out that, through the power of removal and other- 
wise, the Treasury Department could be brought under executive control. 
At present this Department is about as much under presidential control 
as any other, except, of course, the Department of State. 

2. Functions, The Department has both fiscal and nonfiscal functions. 
All the customs duties and internal revenues are collected through the 
agencies of this Department. The actual work of collecting the tariff 
revenue is performed by officers stationed at about three hundred “ports 

On the needs of the State Department, see W. T. Stone, “Overhauling Our Diplo- 
matic Machinery/" Current History, February, 1930, pp. 896-901; H. Herring, ‘"The 
Department of State/' Harper^s, February, 1937, pp. 225-238; Fortxnie, “State Depart- 
ment," December, 1939, p. 45. 
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of entry/’ grouped for convenience of administration into fifty-one cus- 
toms collection districts. Internal revenues — income taxes, inheritance 
taxes, tobacco taxes, and so on — are gathered by an internal revenue col- 
lector and assistants in each of the sixty-seven districts into which the 
country is divided for that purpose. Various bureaus in the Department 
control the currency from the administrative standpoint: the Bureau of 
Engraving and Printing has charge of the making of the paper money, 
bonds, and stamps; the Bureau of the Mint looks after the coinage of 
money; the Bureau of the Comptroller of the Currency exercises general 
supervision over the national banks; and the Secret Service Division busies 
itself with preventing the counterfeiting of the securities and currency of 
the United States. The Treasury Department must also serve as custo- 
dian of the government’s funds, and pay its bills. In charge of this func- 
tion is the Treasurer of the United States (a subordinate officer of the 
Department to be distinguished from the Secretary of the Treasury). 
Some of the money is kept in Washington; but the greater part of it is 
deposited for the government in banks scattered throughout the country, 
a large portion of it being kept in the twelve federal reserve banksd- 

Almost from the beginning. Congress has had the habit of assigning 
nonfinancial functions to the Treasury. Some of these were transferred 
to other departments upon their establishment, but among those that 
remain may be mentioned the Coast Guard Service (operates under the 
Navy Department in time of war), charged with the duty of preventing 
smuggling and other infractions of the laws; the Division of Secret Service, 
which guards our Presidents, in addition to its other duties, and a Bureau 
of Narcotics to administer the antinarcotic laws. With the advent of 
national Prohibition, the enforcement of Prohibition laws naturally fell 
to the Treasury Department, since it had previously collected the internal 
revenues on intoxicating liquors. This arrangement later proved unsat- 
isfactory and in 1930 Prohibition enforcement was transferred to the De- 
. partment of Justice. After the repeal of Prohibition a division of Federal 
Alcohol Control Administration was established in the Treasury Depart- 
ment. Its functions are now' consolidated with the activities of the Bureau 
of Internal Revenue. Until recently the Public Health Service was a unit 
of the Treasury Department. 

C. The War Department 

The war and defense functions of both the War Department and the 
Department of the Navy will be rather fully discussed in Chapter 26. At 
this point it is necessary to mention only those duties which do not relate 
directly or exclusively to defense. Formerly, as in the case of the other 
original departments, the War Department administered a number of 

12 The financial functions of the Treasiny are discussed more fully in Chapter 21. 
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special functions, including naval defense, Indian affairs, and the distri- 
bution of public lands to veterans. All of the functions named and prac- 
tically all other non-military functions have long since been transferred 
to appropriate departments. For many years the Philippines were under 
the supervision of the War Department, but with the passage (1934) of the 
act designed to give independence to the Philippines in 1946, the War 
Department was relieved of most of its duties respecting those Islands. 
The Department still has, however, tw’o functions which might be re- 
garded as only semimilitary. The Army has a highly trained group of 
engineers whose talents the government utilizes for such good purposes 
as the construction of dams and bridges, and the improvement of rivers 
and harbors. As everyone knows, the Panama Canal, the “big ditch,” is 
the work of Army engineers. And this leads to the second semimilitary 
(and the “semi” can be left out in time of war) function, the supervision 
of the Panama Canal and the Canal Zone. Serving under the direction 
of the Secretary of War, the Governor of the Panama Canal is responsible 
for the maintenance and operation of the Canal and for the government 
of the Canal Zone. 

D. The Department of the Navy 

This Department has never been charged with many responsibilities 
and duties other than those relating directly to the task of the Navy as an 
arm of the national defense. Yet it does administer certain functions 
which, although closely allied with the defense problem, have a somewhat 
broader significance. An Office of the Department of the Navy is that 
of Island Governments and Island Bases. It functions under the direc- 
tion of the Chief of Naval Operations, and it assists the Secretary of the 
Navy in his supervision of civil governments in islands such as Guam, 
American Samoa, (both in enemy hands in 1 943) and other possessions of 
the United States when placed under naval administration. Under the 
cognizance of this Office also are the affairs of those island bases on terri- 
tory recently leased from Great Britain and other nations, to the extent 
that those affairs affect international relations. The authority covers, for 
example, negotiations on the questions of the acquisition of land and 
aids to navigation. 

The Hydrographic Office makes surveys on the high seas and in foreign 
waters^ collects and distributes information of hydrographic and naviga- 
tional significance, prepares maps and charts, issues sailing directions, and 
in similar ways serves the United States Navy and navigators generally. 
The Naval Observatory at Washington, D.C., broadcasts time signals dur- 
ing the last five minutes of every hour. These signals are used by navi- 
gators to determine chronometer errors and positions, and by surveyors, 
and other scientific workers for the determination of position, the measure- 
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ment of gravity, and for other purposes. Our standard time is determined 
by the Naval Observatory. 

The United States Coast Guard. Under the jurisdiction of the Navy 
in time of war and of the Treasury in time of peace, the Coast Guard per- 
forms indispensable services on a wide variety of matters relating to navi- 
gation. As the federal police on water, it is responsible for the enforce- 
ment of any law of the United States upon its navigable waters and the 
high seas, a function which relates particularly to the prevention of smug- 
gling and the enforcement of the customs laws and the protection of the 
Alaskan fisheries. It saves life and property on the seas, along the coasts, 
and on the Great Lakes by rendering assistance to vessels in distress, ex- 
tending medical and surgical aids to the crews of vessels of the United 
States engaged in deep-sea fishing, transporting shipwrecked and destitute 
persons, and the suppression of mutinies on merchant vessels. It main- 
tains safety through such activities as the enforcement of rules and regula- 
tions governing vessels in the territorial waters of the United States, the 
exercise of supervision over the loading and unloading of explosives and 
other dangerous cargo, the detection and prevention of sabotage to ship- 
ping, the destruction of derelicts, the operation of the North Atlantic ice 
patrol, and the taking of weather observations on transoceanic air routes. 
It establishes and maintains such navigation aids as lighthouses, lightships, 
radio beacons, radio direction-finder stations, buoys, and unlighted bea- 
cons. The Coast Guard maintains its own academy at New London, 
Connecticut, for the training of cadets for commissions in this service. 

Since February, 1941, a Coast Guard Reserve and a Coast Guard Aux- 
iliary discharge important defense functions. The former is a military 
organization, the purpose of which is to form a reserve upon which the 
Coast Guard can draw for the performance of such extraordinary duties 
as emergency may require. It is primarily for service on the beaches. 
The Coast Guard Auxiliary is a nonmilitary organization, composed of 
citizens who are owners of motorboats and yachts, who are interested in 
the promotion of more effective use of the same and in facilitating the 
operations of the Coast Guard. 

jE. The Department of Justice 

1. Functions. The legal arm of the government from the executive 
standpoint is the Department of Justice. It must be carefully distin- 
guished from the judiciary. The judiciary hears and decides only liti- 
gated cases; it gives no legal advice to officers of the government and it 
does not prosecute offenders. These two functions constitute the main 
duties of the Department of Justice. In giving legal advice or opinions, 
the Department limits itself to answering concrete legal questions pre- 
sented by the President or other high administrative officers. 
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Opinions o£ the Attorney General are, of course, somewhat in the na- 
ture of judicial decisions. They are commonly accepted as precedents in 
the executive departments, and they are often conclusive on the points of 
law involved, since many questions presented to the Attorney General 
never arise in courts of law. As already stated, the second important duty 
of the Department of Justice is to prosecute those who violate the laws 
of the United States. Action against violators of the revenue, immigra- 
tion, anti-trust, espionage, and other laws is regularly brought before the 
district courts by the district attorneys, representing the Department. 
Representatives of the Department must also defend the United States in 
the claims cases which may be brought against it in the district courts or 
in the Court of Claims. In addition to the duties mentioned, the Depart- 
ment administers the Immigration and Naturalization laws, the federal 
prisons, the federal parole system, and advises the President with respect 
to the granting of pardons. 

2. Organization. The few duties which fell to the Attorney General 
in 1789 were held to be insufficient to warrant the creation of a special 
department for him. But, with the growth of the activities of the national 
government, particularly after the Civil War, the necessity for such a de- 
partment was obvious, and it was duly constituted in 1870. Working with 
the Attorney General in Washington at present is a Solicitor General, who 
represents the United States in court in certain important cases; six assist- 
ant attorneys general, each charged with the supervision of some phase of 
the activities of the Department; and a number of subordinate officials. 
The Federal Bureau of Investigation (Mr. J. Edgar Hoover and his G-men) 
is a unit of the Department of Justice. In each of the ninety odd districts 
into which the country is divided for purposes of judicial administration, 
is a district attorney, who, with the necessary assistants, serves the United 
States as a prosecuting attorney serves a state. Also in each district there 
is a marshal, who is a “federal sheriff," and the requisite number of deputy 
marshals- These field officers are appointed by the President for a term 
of four years, and they serve under the supervision of the Department of 
Justice. 

This Department is much concerned in time of war with the problem 
of enforcing laws against sedition and sabotage and with the administra- 
tion of laws respecting alien enemies. Wide powers are granted to the 
Department for these purposes, and they may be used in a most oppressive 
manner or they may be used with moderation. In 1917-1920 the Attor- 
ney General took vigorous action on all fronts, and was severely criticized 
by eminent members of the bar for his excessive zeal. With the entrance 
of the United States into the Second World War, the Attorney General 
made it clear that his office would use its powers with that restraint which 
should characterize any great government of the people, and this pledge 
seems to have been kept. 
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F. The Post Office Department 

The Department with which the citizen is most familiar is that of the 
Post Office. It is the government’s greatest business enterprise and it is 
a government monopoly. It employs well over 300,000 persons, who re- 
ceive and distribute millions of pieces of mail each day. In its fifty thou- 
sand post offices and branches it does an annual business amounting to a 
little less than a billion dollars. The cry often goes up, “Keep the gov- 
ernment out of business”; but seldom, if ever, is this made applicable to 
the postal service, perhaps the greatest business on earth. 

The expansion of the postal service. The postal service as we know 
it is quite a modern development. A century and a quarter ago the 
charge for carrying a letter a few hundred miles was almost prohibitive 
for poor people. The mail service was used little, and post offices wei-e 
few and far between, many of the rural inhabitants living twenty-five 
miles or more from the nearest office. But from the time the postal estab- 
lishment was placed in the Treasury Department in 1789, and particularly 
since about 1850, the postal service has been expanded. The Postmaster 
General was given a seat in the Cabinet in Jackson’s time (1829), about 
the same time his division began to function somewhat as an independent 
department, although it was not given the full legal status of a great de- 
partment until 1874. At present the high officers of the Department, in 
addition to the Postmaster General, are the four Assistant Postmasters 
General, each in charge of a number of “divisions” of the Department, 
each division being under the immediate supervision of an appropriate 
chief. Other important officers of the Department are the Chief Clerk, 
the Chief Inspector, the Purchasing Agent, the Controller, and the Soli- 
citor. A partial summary of the growth of the Department’s services is 
very enlightening. The registration system was introduced in 1855; ur- 
ban free delivery in 1863 for cities of over 50,000 inhabitants, a delivery 
which is now authorized for all cities of 10,000 inhabitants and for other 
places in which the gross receipts amount to 1 10,000 a year; rural free de- 
livery in 1896, by which about 25,000,000 people are now served; the 
money order system in 1864; “special delivery” in 1885; the postal savings 
system in 1911; the parcel post service in 1913, now carrying millions of 
parcels a month; and the air mail service in 1918, which now covers thou- 
sands of miles in the United States and connects with lines covering, in 
normal times, the civilized world. 

The Postal Union. Mail must be carried between inhabitants of dif- 
ferent countries as well as between the residents of any particular country. 
Formerly, this was arranged by each nation through an agreement with 
every other nation. Many treaties and agreements were necessary, there 
was considerable confusion, and the cost of delivering mail to the far cor- 
ners of the earth was often excessive. In 1874, to remedy these defects a 
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number of governments united to establish the Universal Postal Union. 
The word “universal” in the title is no idle pretension. It is a “league of 
nations,” to borrow Judge Manley O. Hudson’s term, including, in time 
of peace, more than 160 countries, colonies, and territories. With head- 
quarters at Berne, this Union functions quietly and smoothly, has little 
part in world politics, and perhaps for that reason its great services are 
practically unknown to the general public. Yet it has immeasurably 
simplified the carriage of foreign mails, and it has lowered the cost in 
many cases from dollars to cents. A letter to a person in France which 
formerly cost seventy-five cents now costs five cents, the rate to most foreign 
countries. Under the postal agreements administered by this Union, parcel 
post, insured matter, money orders, and other material are carried. No 
sane person would advocate the abolition of the Universal Postal Union. 

Private enterprise and the mail service. The administrative officers of 
the Post Office Department, the employees who serve you at the local post 
office, the carrier who brings the mail to your door, and many other per- 
sons connected with the mail service are in the employ of the govern- 
ment. But for the transportation of the mails on land, water, and in the 
air, the government relies primarily upon contracts with common carriers. 
Broadly speaking, it may be said that the railroads are paid no more than 
a fair rate for carrying mail, although it is sometimes said that they receive 
more than the service is worth. Steamship and air transportation com- 
panies are frankly paid sums substantially in excess of a fair return, for 
the purpose of encouraging and aiding ocean and air transportation. 
This policy may be highly desirable; but it is to some extent, at least, a 
departure from “business principles.” Post offices are commonly built 
and owned by the government. Because of the activities of local civic 
clubs and business men (who at the same time, with no conscious show of 
humor, say that government should be conducted on a business basis) in 
exerting pressure upon the district representative in Congress, buildings 
are sometimes erected at a cost which corresponds more nearly to the 
extravagant claims and pride of a community than to the actual needs of 
the mail service. Some buildings are rented, and, in securing them, the 
government is again subject to political pressure in determining the places 
to be rented and the amount of rent to be paid, a condition which has 
more than once resulted in scandal and near scandal.^* 

Postal rates. In fixing postal rates, the government must consider more 
than the cost of carrying each class of mail. It must consider the claims 
and needs of various groups, and it must perforce yield in rough propor- 
tion to the political strength of the groups urging them. Publishers are 
joined by many others in saying that the government should help inform 
and educate the public by making “literature” available to the great body 

13 N. L. Hill, International Administration (1931), pp. 12-13, 168-171. 

1^ C. A, and Wm, Beard, op. cit., pp. 426-429. 



The National Administrative System 483 

of citizens via the lowest possible postal rates. In response to this claim, 
Congress has been rather generous. Educational, scientific, religious, and 
numerous other publications are distributed for a relatively low charge, 
and deficits from carrying such matter must be made up in profits from 
other classes of mail and from appropriations by Congress. Literature for 
the blind is carried free, and so are the publications of agricultural col- 
leges and experiment stations. No charge is made, of course, for the bil- 
lion pieces of mail carried each year for the national government. With 
these considerations in mind, one can understand why the Department’s 
annual expenditures usually run slightly beyond its income. Carrying 
the mail is a business, but it is much more than a business; it is a great 
social service which cannot be fairly measured by profits and losses.^® 

G. Department of the Interior 

The Department of the Interior corresponds in a general way to what is 
often called the “Home Office” in other countries. Its functions, relating 
to matters of domestic concern, were formerly divided among other de- 
partments which seemed best fitted to administer them. It was not until 
1849 Congress collected these functions and created the Department 
of the Interior to deal with them. Like most other departments, it now 
has a rather elaborate organization. The Secretary, Under-Secretai'y, and 
two Assistant Secretaries are in general charge of the offices, bureaus, and 
commissions which are immediately responsible for the several services of 
the Department. 

Its functions. This Department’s most important work is to administer 
the laws relating to the public lands. This function is discussed in 
Chapter 24, section 11. The Department has a number of other duties 
wffiich cannot be easily classified. The health, education, and general 
supervision of our 340,000 Indian citizens living on many reservations 
is entrusted to the Bureau of Indian Affairs within this Department. The 
Department’s Bureau of Mines is concerned with the safety of miners, the 
testing of fuels for the Government, and the production of helium gas for 
the Army and Navy air services, to mention three of its functions. Within 
this Department are located the National Park Service, Fish and Wildlife 
Service, the Bureau of Reclamation, the Division of (electric) Power, the 
Division of Territories and Island Possessions, the Petroleum Conserva- 
tion Division, and still other divisions and services. Until 1939, the Office 
of Education was in this Department, when it was transferred to the Fed- 
eral Security Agency. The Interior Department has war functions re- 
lating to the conservation of both petroleum and solid fuels. Some of the 

15 Ibid., pp. 429-431. The “average ignorant man” often says, “the Post Office goes in 
the hole each year because it carries Congressmen's mail free/’ This mail represents 
about one per cent of the Department’s business. 
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worst administrative scandals have arisen in this Department in connec- 
tion with the administration of the public lands and in dealing with the 
Indians. It might not be too difficult to show that among the principal 
qualifications for its secretaryship are a suspicious nature, a reformer’s 
zeal, and singleness of purpose. 

H, The Department of Agriculture 

Although not given the full dignity of a department until 1889, a fed- 
eral agricultural service was maintained by a so-called “department” after 
1862. The present Department of Agriculture is one of the most efficient 
and satisfactory of all the executive departments. Its work is primarily 
scientific and technical. In its administration it is largely free from poli- 
tical interference, having a very high percentage of its employees under 
the merit system. The movement for science and economics in agricul- 
ture has greatly increased its importance in recent years. 

Services. It maintains Bureaus of Animal Industry, Home Economics, 
Dairy Industry, Plant Industry, Agricultural Chemistry, and Engineering 
Soils, Entomology and Plant Quarantine, Agricultural Economics, a Soil 
Conservation Service, and several “administrations” conducting research 
and issuing bulletins on many phases of the farm problem. While these 
services benefit the farmer primarily, they are also worth a great deal to 
the general public. The Department maintains an elaborate extension 
organization through which information is distributed to agricultural 
colleges, farm organizations, and directly to the farmers themselves. In 
this direct connection with the farmers the radio plays an important part. 
This is but a partial summary of the functions of this great Department, 
which engages 6,000 or 7,000 persons in its offices at Washington and ap- 
proximately four times that number in agricultural activities in practi- 
cally every section of the country. Much of the work of this Department 
is now (1943) directed toward food production for war use. We shall 
learn more of the work of the Department in Chapter 24. 

/. The Department of Commerce 

This is next to the youngest, but, until 1933, one of the busiest depart- 
ments. The joint Department of Commerce and Labor was created as 
a result of agitation on the part of business and labor, particularly after 
they had seen Congress bow to the will of the agricultural interests in 1889. 
The joint arrangement was not satisfactory to labor; so that Congress 
yielded in 1913 and established the tenth and last department, the De- 
partment of Labor. The Department of Commerce is conducted, of 
course, by the Secretary, Assistant Secretaries, and a number of important 
directors, commissioners, and chiefs of divisions. As everyone knows, 
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this is the Department which Mr. Hoover directed for more than seven 
years preceding his elevation to the Presidency. The new “temple of 
business” is the largest building in Washington. It has 3,311 rooms, and 
houses all the Washington units of the Department except the Bureau of 
Standards. 

Its functions. A general idea of the work of this Department may be 
gained by an enumeration of its bureaus, administrations, and corpora- 
tions. Its bureaus are those of the Census, Foreign and Domestic Com- 
merce, Standards, and Weather, the last of these having been transferred 
from the Department of Agriculture in 1940. To Commerce also belong 
the Patent Office, the Coast and Goedetic Survey, and the Civil Aeronau- 
tics Administration. In February, 1942, a number of other administra- 
tive agencies, chiefly those relating to the war program, were transferred 
to the Department. A partial list includes the Reconstruction Finance 
Corporation, the Defense Plant Corporation, the Rubber Reserve Com- 
pany, the Metals Reserve Company, the Defense Supplies Corporation, 
and the Import-Export Bank of Washington. Nearly all of the perma- 
nent services of the Department of Commerce will be discussed in Chap- 
ter 23. 

/. The Departmemt of Labor 

The tenth and last of our great executive departments was created to 
foster, promote, and develop the welfare of American wage earners, by 
improving their working conditions and increasing their opportunities for 
profitable and productive employment. This Department administers 
the Bureau of Labor Statistics, the Children’s Bureau, and the Women’s 
Bureau. Under its direction also function the Public Contracts Division, 
the Wage and Hour Division, the Division of Labor Standards, and the 
United States Conciliation Service. Formerly the United States Employ- 
ment Service and the Immigration and Naturalization Service were located 
in this Department, but they were recently transferred to other adminis- 
trative agencies. The major services of the Department of Labor arc 
discussed in Chapter 23. 

III. OTHER ADMINISTRATIVE AGENCIES 

Until about 1880, practically all of the administrative work of the na- 
tional government was carried on by the executive departments as outlined 
above. This is true no longer. Scores of commissions, boards, corpora- 
tions, administrations, and other authorities now have a large share in the 

execution of national policy, and some of these agencies rival the execu- 

% 

16 Robert E. Cushman, The Independent Regulatory Commissions (1941); L. D. 
White, Introduction to the Study of Public Administration (1939 ed.) Chs. VIII-IX; C. 
H. Wooddy, Growth of the Federal Government, 1915-1932 (1933); United States Govern- 
ment Manual, Fall, 1942, pp. 56-144, 375-561. 
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tive departments in the importance of their functions and in the number 
of their officers and employees. 

The independent commissions. The type of administrative agency out- 
side the executive departments which has received the greatest amount of 
attention is the so-called “independent” commission. The oldest and 
most independent of all of these is the Interstate Commerce Commission, 
established in 1887 by act of Congress. It was the purpose of Congress to 
create an agency responsible to itself and to the courts, but relatively inde- 
pendent of the President. This is what is meant by an independent com- 
mission, one independent of the President. Such commissions find their 
independence of the President in these facts: the members of commissions 
serve longer terms than the President and only one member retires at a 
time; the President cannot remove members of the commissions except for 
causes stipulated in the statutes (it will be recalled that he can remove 
“executive officers” for any cause — for the good of the service); the deci- 
sions of the independent commissions are independent — they do not go to 
the White House for approval; and, finally, these commissions have no 
channel of communication with the White House.^^ Other independent 
commissions than the I.C.C. include the Federal Trade Commission (1914), 
the Federal Power Commission (1920), the Securities and Exchange Com- 
mission (1934), the Federal Communications Commission (1934), which 
took over the work of the Radio Commission and certain functions which 
had been administered by the I.C.C., and the National Labor Relations 
Board (1935). These commissions vary somewhat in the degree of inde- 
pendence they exercise, with the I.C.C., as stated above, leading in this 
regard. The statutory independence they enjoy may not differ greatly, 
but some commissions may not mind White House suggestions, may even 
feel impelled to seek them. And then, it should be explained that not 
every administrative agency which has the word “commission” in its title 
is supposed to be independent. For example, the Civil Service Commis- 
sion, created back in 1883, never an independent commission, but has 
always functioned close to the President. In order to learn what com- 
missions are independent and what commissions are not it is necessary to 
consult the statutes and the judicial decisions. This is not an easy task, 
and authorities differ on the exact number of independent commissions 
now in existence.^® A round dozen is probably not far off. 

Their functions. These independent agencies were not created with 
the idea of taking over the regular work of the executive departments, but 
for the purpose of administering certain new and complex functions for 
which- departmental organization was deemed (perhaps erroneously in a 
number of cases) to be inadequate. T^e departments are designed pri- 
marily to conduct administrative work proper, while the nature of the 

White, op. cit,, p. 113. 

ts Ibid., p. 112. 
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service to be rendered by the boards and commissions often requires that 
they be given powers of a quasi-judicial and quasi-legislative character, as 
well as strictly administrative authority. Technically, the commissions do 
not have the power to make laws; for it is held that only Congress may 
make laws. But, since Congress often passes only broad and general acts 
on certain subjects, leaving commissions to fill in the details by their own 
rules and regulations, the commissions do, in effect, serve as subordinate 
legislative bodies. Similarly, from the technical point of view, the com- 
missions are not courts. Nevertheless, a number of them may conduct 
hearings, make decisions, and issue orders very much as courts, and, in 
many cases, appeals may be had from them to the regular federal courts, 
just as cases are appealed from a lower to a higher federal court.^® As a 
matter of fact the administrative departments now have many such legis- 
lative and judicial powers; so that the arguments for commissions are not 
as strong as they used to be. 

Organization. The commissions have a plural membership of three, 
five, or a larger number of men. It is generally held that a group can be 
more safely entrusted with the duties of formulating policies, issuing regu- 
lations, and making important decisions of a judicial character than can a 
single individual. Furthermore, since the personnel of a commission is 
never changed completely at one time, a greater continuity of policy may 
be expected from a commission than from a single director. Another 
strong argument for the plural character of the commission is that it makes 
possible the representation of various interests — economic, social, and 
otherwise — in its membership. In this connection it should be stated 
that provision is often made for representation of both the great political 
parties on a commission — an arrangement which gives satisfactory results 
in some cases, but in others, only partisan majority decisions. A commis- 
sion is organized internally more or less in accordance with the needs of 
the service it performs. The commissioners devote most of their time to 
major problems which demand their consideration and decision. The 
routine work is performed by a secretary of ilie commission and various 
technical bureaus created for the purpose. Thus, the Interstate Com- 
merce Commission has thirteen bureaus and some other services, and has 
on its rolls several thousand officers and employees. 

Government corporations. An administrative device with which the 
public has become familiar in recent years is the government corporation. 
It is not, however, as new as the commission; it is its increasing use rather 
than its novelty that has made the public conscious of it. Even the old 
Continental Congress created a government corporation, the Bank of 
North America, and the First Congress under the Constitution chartered 
the Bank of the United States. It was not until the First World War, 
however, that Congress found much use for the corporation, when it 
3-9 C. A. and Wm. Beard, op, cit., pp. 306-307. 
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created the War Finance Corporation and several others for the period of 
the emergency. It was the depression of 1929 and succeeding years which 
brought the government corporation to full flower. Who has not heard 
of the Reconstruction Finance Corporation (the first of these, chartered in 
1932, before the New Deal) the Home Owners' Loan Corporation, the 
Federal Deposit Insurance Corporation, the United States Housing Cor- 
poration, the Tennessee Valley Authority, and perhaps others? At this 
time there are around 100 government corporations, with assets running 
into billions. The corporation is supposed to have the following admin- 
istrative advantages: its policy is controlled by a board of directors and its 
business is managed by an administrator; it enjoys more freedom from 
legislative interference than other types of administrative units because it 
usually has the authority to raise, spend, or save its own funds; its relation- 
ship with the Chief Executive is extremely flexible; and it usually has the 
privilege of selecting its personnel free from civil service restrictions. 
Some of these advantages are dubious, particularly the last one men- 
tioned, And it is a fact that other types of administrative agencies may be 
set up in such a manner as to enjoy certain of the advantages claimed for 
the corporation. The full evaluation of the corporation must await their 
use over a more extended period of time.-^ 

Other administrative agencies. There are yet other types of adminis- 
trative organizations, units which are not in any executive department, 
and which are neither commissions nor corporations. These are usually 
headed by executive officers who are very definitely responsible to the 
President. One of these is the Federal Security Agency, which includes 
the Civilian Conservation Corps, the National Youth Administration, the 
United States Office of Education, the Public Health Service, the Social 
Security Board, and the Food and Drug Administration. There is the 
Federal Works Agency, which includes the Public Buildings Administra- 
tion, the Public Roads Administration, the Public Works Administration, 
and which did include the Work Projects Administration until it was dis- 
continued (1943). The Federal Reserve System is a well-known agency 
and so is the Veterans Administration. It is quite unnecessary to run 
through the entire list. Let it suffice to say that at appropriate points in 
succeeding chapters attention will be given to the functions of the more 
important of these agencies. 

Emergency war agencies. There are some two score of these agencies, 
some established by executive authority alone and others authorized by 
Congress. A few of these units operate within the Department of the 
Interior or the Department of Commerce, but the others either function 
directly under the Chief Executive or report directly to him. Within the 
Office for Emergency Management (established by Executive Order, May, 
1940) are the Board of War Communications, the National War Labor 

20 White, op , dt, pp. 125 ff. 
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Board, the Office of Civilian Defense, the Office of the Go-ordinator of 
Inter-American Affairs, the Office of Lend-Lease Administration, the Office 
of War Information, the War Manpower Commission (which now includes 
the Selective Service System), the War Production Board, and a few other 
agencies. Among the administrative units for war which are not under 
the Office for Emergency Management are the following: the Office of 
Price Administration, the Board of Economic Warfare, the National Hous- 
ing Agency, the Office of Economic Stabilization and the Office of Censor- 
ship. Then there are various joint boards and committees — United 
States-Canadian and United States-British. Although these war agen- 
cies are for the period of the emergency, the emergency will not immedi- 
ately pass with the end of hostilities, and we may expect to see a number 
of these units in operation for some years after peace has been proclaimed. 
Chapter 26, “The United States at War,” covers some* of the activities 
of the war agencies, 

IV. THE PROBLEM OF REORGANIZING THE NATIONAL 
ADMINISTRATION 

Defects of present organization. No discussion of the national admin- 
istrative system, however brief, is concluded without reference to the need 
for reorganization. It has been shown that new services have been added 
as demands for them became insistent; that these services have been fre- 
quently sandwiched into whatever existing department happened to be 
able to provide a place for them, with scant regard for the illogic or prac- 
tical difficulties of the arrangement; and that, since 1913, this process has 
been greatly accelerated, not only by the establishment of bureaus and 
divisions in the departments, but particularly through the creation of 
numerous agencies independent of the executive departments. As a re- 
sult of this policy (or lack of policy) several departments have been sad- 
dled with service bureaus whose functions have little or no relation to the 
primary work of such departments. For example, the Public Health 
Service was until recently in the Treasm7 Department and the Depart- 
ment of the Interior formerly had so many unrelated functions that it was 
sometimes characterized as a rag bag. A second result was that many 
services which should have been closely associated were located in differ- 
ent departments. A third result was manifest in the lack of an adminis- 
trative organization with adequate powers to control the entire adminis- 
trative branch. It is true, of course, that the President has always been 
empowered to control the administrative forces of the departments; but 

21 L. Meriam and L. F. Sdimeckebier, Reorganization of the National Government; 
What Does It Involve! (1939): L. F. Schmeckebier, New Federal Organizations:^ An Out- 
line of Their Structure and Functions (i934)J President’s Committee on Administrative 
Management, Report with Special Studies (1937), pp. 31-47^ L. 
of National Administrative Organization in the United States (1923), Cn. XXIIL 
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without a staff of assistants, this control could not be made effective and 
his authority over the various boards and commissions was only nominal.22 

Reorganization proposals. These defects and a number of others were 
clearly revealed in the elaborate report (191 1) of President Taft's Efficiency 
and Economy Commission. This Commission recommended a number 
of changes in the administrative system, and the President passed them on 
to Congress with his approval; but as he had lost his leadership, the law- 
makers on Capitol Hill practically ignored the recommendations. Wilson 
and his Congress were busy with other legislation and later with the con- 
duct of the war. 

The problem of administrative reorganization was not seriously tackled 
until 1920, when Congress created a Joint Committee on Reoi'ganization, 
composed of three members of each House and (after 1921) a representa- 
tive of the President. Responsible private research establishments imme- 
diately prepared plans for the consideration of the Joint Committee, the 
most comprehensive schemes being presented by the Institute of Govern- 
ment Research of Washington, D.C,, and the National Budget Committee 
of New York City. Bills based somewhat upon these and other studies 
were introduced in Congress from time to time, but there was no general 
interest in the period of golden prosperity in such a dry subject as adminis- 
trative reorganization. It probably sounded too much like reform. A 
few desirable adjustments were made, however, in Hoover’s Administra- 
tion. In 1933, when the country was at the bottom of the depression. Con- 
gress authorized the President to make sweeping changes in administra- 
tive organization. He did make a number of significant consolidations 
and transfers; but while this was being done. New Deal agencies were 
being created almost from day to day, so that reorganization did not keep 
pace with administrative expansion. 

The Report of the President's Committee on Administrative Manage- 
ment. In 1936 President Roosevelt appointed a committee of experts 
(Louis Brownlow, Chairman, Charles E. Merriam, and Luther Gulick) to 
make recommendations on the national administration. In January, 1937, 
the committee made its far-reaching (some have said daring) report to the 
President. The President approved it and passed it on to Congress with 
the request that legislation be enacted to carry out the recommendations 
of the committee. Those parts of the report which have to do with ad- 
ministrative organization are here summarized. 

Concerning the organization of the executive branch as of 1936, the 
committee made the following observations: 

'*1. The structure of the Government throws an impossible task upon the Chief 
Executive. No President can possibly give adequate supervision to the multitude 
of agencies which have been set up to carry on the work of the Government, nor 
can he co-ordinate their activities and policies. 

“2. The normal managerial agencies designed to assist the Executive in think- 

22 Short, op, cit,, pp. 469-470. 
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ing, planning, and managing, which one w^ould expect to find in any large-scale 
organization, are either undeveloped or lacking. 

“3. The constitutional principle of the separation of powers and the responsi- 
bility of the President for ‘the executive Power' is impaired through the multi- 
plicity and confusion of agencies which render effective action impossible. 

“4. Without plan or intent, there has grown up a headless ‘fourth branch’ of 
the Government, responsible to no one, and impossible of co-ordination with the 
general policies and work of the Government . , . 

“5. For purposes of management, boards and commissions have turned out to 
be failures . . . When freed from the work of management boards are, how^ever, 
extremely useful and necessary for consultation, discussion and advice; for repre- 
sentation of diverse view^s and citizen opinion; for quasi-judicial action; and as 
a repository of corporate powers. 

“6. The conspicuously w^ell-managed administrative units in the Government 
are almost without exception headed by single administrators. 

“7. Owing to the multiplicity of agencies and the lack of administrative man- 
agement there is waste, overlapping, and duplication, which may be eliminated 
through co-ordination, consolidation, and proper managerial control.'’ 

The committee’s recommendations respecting administrative or- 
ganization. The Committee’s proposal that a White House spff be 
established and the extent to which that proposal has been acted upon 
were discussed in Chapter 10. At present tve are concerned with the 
executive departments. . The committee recommended that the Depart- 
ment of the Interior be changed to a Department of Conservation, and it 
would add two new departments. Social Welfare and Public Works. The 
main feature of the committee’s proposals was that all of the existing 
agencies of the Government — boards, commissions, authorities, and cor- 
^ porations, whether permanent or temporary — should be accommodated 
within the twelve departments. How would the committee place in the 
executive departments the independent regulatory commissions with their 
combined administrative, sublegislative, and quasi-judicial powers? It 
would divide each such commission into an administrative section and 
judicial section. The administrative section would simply take its place 
as a regular bureau or division of the department and it would be made 
responsible to the Secretary. This section would do all of the purely ad- 
ministrative and sublegislative work now performed by the independent 
commission. On the other hand, the judicial section would be placed in 
a department only for such purposes as the budget, personnel administra- 
tion, and materiel. It would be wholly independent of the department 
and the President in its work. Its members would be appointed by the 
President with the approval of the Senate for long, staggered terms and 
would be subject to removal only under the terms stated in the law^s. This 
judicial section would thus make decisions affecting the public interest 
and private rights in the same independent and impartial manner as the 
old regulatory commission. 

The committee recommended, then, that every administrative agency 
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of the Government be placed in a department, but it recognized the neces- 
sity for flexibility in the arrangement. Some of the boards or commis- 
sions could be located in the departments as ordinary bureaus; others 
would function relatively free of the departments except in matters of per- 
sonnel, supplies, and budgeting; still others would be placed in the de- 
partments only for the purpose of permitting the secretaries to receive 
their reports and co-ordinate their policies with those of the departments. 

At least two other points in the committee’s recommendations should 
be noted. The first is that, since the functions of government are con- 
stantly undergoing change, the administrative machinery which must carry 
out these functions must be adjustable in order to take care of the work to 
be performed. The second point is that, although Congress has the re- 
sponsibility of fixing the general policy respecting administrative organiza- 
tion by providing, for example, for the twelve administrative departments, 
the detailed execution of this policy, including necessary adjustments from 
time to time, should be the responsibility of the President. The com- 
mittee’s proposals were most comprehensive, and the journalist who wrote 
that they knocked the breath out of Congress was not far wrong. 

Reorganization since 1937. The Government Reorganization Bill of 
1938 (ah Administration measure) embodied a number of the principal 
recommendations of the President’s Committee on Administrative Man- 
agement, but this measure became associated with the President’s unpopu- 
lar plan to reorganize the judiciary and the charge of “dictator” was hurled 
at him from all sides — from senators and representatives, from Father 
Coughlin and Publisher Gannett, and from tens of thousands of others. 
There was some intelligent and patriotic opposition to the bill, but the 
opposition in general was more emotional than intelligent, more partisan 
than patriotic, and more effective than sound. Even after the President 
and his leaders in Congress had made a number of concessions, the bill, 
having passed the Senate, was beaten in the House after a bitter fight. 
The Reorganization Bill of 1939 was not sponsored by New Dealers but 
by moderates who were willing to exclude from it many of the provisions 
which had been points of attack against the bill of the previous year. 
After considerable parliamentary skirmishing this measure was passed. 

The new law, effective until January, 1941, gave the President the au- 
thority to appoint as many as six executive assistants, the selfless six with “a 
passion for anonymity,” as recommended by the Committee on Adminis- 
trative Management. It gave him the authority, subject to Congressional 
veto which must be exercised within a period of sixty days, to transfer the 
whole or a part of the work of any federal agency except that of twenty- 
one named agencies. Among these “untouchable” agencies we find the 
Civil Service Commission, the Federal Communications Commission, the 
Interstate Commerce Commission, the Securities and Exchange Commis- 
sion, the National Labor Relations Board, the Tariff Commission, Veter- 
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ans Administration, and the General Accounting Office. This last named 
office includes the Comptroller General whose functions the President’s 
bill of the year before would have divided between the Budget Director 
and a new officer, the Auditor General. The President was denied the 
authority to abolish or create a new executive department; and, in exer- 
cising the powers of “bureau shuffling” which the act permitted, he was 
required to take care that no functions performed by any bureau or agency 
were “lost in the shuffle.” 

Under the authority of the act the President submitted five reorganiza- 
tion plans which, not having been disapproved by Congress within the 
sixty-day period, became effective. It would be tedious and unprofitable 
to enumerate all of the changes made, but some samples of what has been 
done may be given. Reorganization Plan No, I brought the Bureau of 
the Budget from the Treasury Department and placed it under White 
House authority. The National Resources Committee, an independent 
agency, became the National Resources Planning Board, and was charged 
with the duty of carrying on studies for the White House. Several co- 
ordinating agencies were established, of which the Federal Security Agency 
is a good example. To this super-agency were brought scattered agencies 
having to do with the health and secui'ity of the people of the nation — the 
Social Security Board, the United States Employment Service, the Office 
of Education (from the Department of the Interior), the Public Health 
Service (from the Treasury Department), and the Civilian Conservation 
Corps. Other transfers indicated a similar plan to bring like functions 
within a single large organization.^^ In submitting Reorganization Plan 
No. IV (April 11, 1940) the President took the opportunity to recommend 
to the Congress that it extend the reorganization law which was to expire 
January 20, 1941. Furthermore, he recommended that all agencies be 
made subject to reorganization, and he intimated that no large reductions 
in expenditures could be expected as a result of bureau shifting as long as 
he was prohibited by law from discontinuing the functions of any agency 
whether or not such functions were necessary. Although Congress did not 
extend the life of the law, in December, 1941, it authorized the President 
to redistribute functions among the war agencies. The problem of ad- 
ministrative organization will continue. Under inadequate laws and 
unskilled executives the administrative setup will always lag behind func- 
tional demands. Even with adequate laws and capable executives the 
problem is never solved for long because changes in functions and the 
development of new administrative techniques will require changes in 
organization.^^ 

23 United States News, May i, 1939, p. 12. ^ ^ 

24 Lists of changes in the “Organization of the executive Branch of the National Govern- 
ment of the United States’’ are prepared regularly by L. F. Schmeckebier for the American 
Political Science Review. For the complete picture of current administrative organiza 
tion see the most recent issue of the United States Government Manual. 
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In this chapter, following somewhat the plan of the last chapter on 
national administration, w^e shall first make a survey of state administrative 
organization. Since the problems of organization are quite similar in 
many respects in all areas of government, it is unnecessary, in the light of 
what was brought out in the previous chapter, to go into detail on the 
state administrative structure. We shall rather be content to point out 
certain special features and problems of state administration. Following 
this, we shall give brief attention to county and city government. Per- 
haps a strictly logical arrangement of topics would require that sheriffs, 
mayors, and other local executive and administrative officers be included 
in a chapter following the one on “The Governor”; and that county boards 
and city councils be brought up for discussion following the analysis of 
the state legislature. But it seems to the writer that this is pressing logic 
too far — to the point of confusion. Counties and cities are primarily 
administrative units, subject to the state, and concerned very largely with 
carrying out its functions. Hence, they may well be treated in a general 
work of this kind under the single title of “administration.” 

l. ADMINISTRATIVE ORGANIZATION IN THE STATES ^ 

The growth of the tasks of administration. In the preceding review of 
national administration, we saw that the functions of the central govern- 
ment had been increased and that this development necessitated the con- 
struction of elaborate administrative machinery and laid new and com- 
plicated tasks before the administrator. The same development has taken 
place in the states. A century and a half ago, administrative activities 
were few and far between. There were no railroad or other public utility 
commissions, because there were practically no public utilities. There 

1 Bates and Field, State Government (1939 ed.), Ch. X; A. W. Bromage, State Gov- 
ernment a7id Admhiistration in the United States (1936), Ch. XIV; A. E. Buck, The Re- 
organization of State Governments in the United States (1938); W. F. Dodd, State 
Government (1928 ed.), Ch. IX: ]. A. Fairlie, ’'Studies on State and Rural Local Govern- 
ment,” Am, Pol, Sci. Rev. (1933), XXVII, 317-329; W. B. Graves, American State 
Government (1941 ed.), Ch. XXI; A. N. Holcombe, State Government in the United 
States (1931 ed.), pp. 339-352, 434-445; Harvey Walker, Public Administration in the 
United States (1937), Ch, III; L. D. White, Trends in Public Administration (1933), Ch. 
XIV, XVI. 
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was no board of agriculture because land was plentiful and everybody 
was supposed to know the art of farming, which consisted of clearing the 
land, sowing, reaping, and then moving on to new and very cheap land 
when a farm was worn out. Few states did more than endorse education; 
for each community provided for the teaching of the three R's in its own 
little school, if it wanted one, and any education beyond that was strictly a 
private matter and was paid for accordingly. There were no boards of 
health; for a few doctors scattered about over a commonwealth could 
‘'bleed and blister*' the sick, and epidemics, since they were commonly 
regarded as manifestations of the wrath of God, could not be prevented, 
in those rugged days there were no factory inspectors, no mine rescue com- 
missioners, and no body of any other description which looked after the 
interests of labor; for the majority of men worked for themselves or on 
farms, while the few who were employed in the more hazardous industries 
were deemed to have assumed all risks, and any attempt on the part of the 
state to protect them would have been considered an interference with 
their freedom. 

Partly from lack of scientific knowledge, but chiefly because the need did 
not exist, state governments performed very few administrative functions 
before 1850. Industrialization, urbanization, science, and enlightenment 
along many lines have changed all this. The state now serves the public 
in scores of ways which were undreamed of by our agricultural civilization 
a hundred years ago, and it administers a few functions which were con- 
sidered entirely outside the province of government twenty-five years ago. 
Administrative departments, boards, and commissions have been created 
by the dozens to take care of these services. The cost of operating the 
purely governmental organs of the state is not one tenth as much as the 
cost of maintaining the various public services. More than two thirds of 
all the state funds go to education, highways, and social security. 

Creation of administrative agencies. The only state administrative of- 
ficers a hundred fifty years ago were the governor, lieutenant governor, 
secretary of state, attorney general, treasurer, and auditor. These were 
briefly discussed in Chapter 12. They were created by constitutional 
provision and remain constitutional officers. As the work of general ad- 
ministration grew, and in particular as the states seriously began to take on 
service functions, such as education, the construction and maintenance of 
highways, and the regulation of public utilities, new officers and agencies 
were created. About 1915 there were but a few states which could not 
boast of thirty or forty administrative organs, while some reached the 
hundred mark, and several multiplied this by two, producing a veritable 
administrative wilderness. Two important differences are to be noted 
between the establishment of state and national administrative agencies. 
First, many officers, boards, and commissions are prescribed by the state 
constitutions, while the national administrative machinery is left entirely 
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to congressional discretion. In the second place, although Congress has 
created a large number and several varieties of administrative agencies, it 
has made more successful efforts to keep them within the regular executive 
departments than have the states. State legislatures have shown a decided 
preference for boards and commissions. Each new need in the states has 
usually been met by the creation of a new and practically independent 
administrative unit, even though the necessary machinery already existed. 
Consequently, there is much more duplication, overlapping, and general 
confusion in many state systems than there is in the national system. 

The need for administrative reorganization. It has been showm that 
the national government felt the necessity of studying its administrative 
system with a view to reorganizing it along more satisfactory lines. The 
states, for the most part, have felt this need with even greater urgency. 
About 1912, influenced perhaps by the investigations and recommenda- 
tions made respecting national administration by President Taft’s Ef- 
ficiency and Economy Commission, several states started to look into their 
administrative households. In Illinois, they found inefficiency and waste 
resulting from a lack of correlation and co-operation among the offices 
engaged in similar or related functions; separate boards for each state 
penal institution and normal school; some six boards dealing with agricul- 
tural matters, and about three times as many labor agencies; finance ad- 
ministration distributed among a number of elective and appointive of- 
ficers, with no one carrying general responsibility; only a nominal power 
of supervision in the hands of the governor, which he could exercise only 
through his power of appointment and removal; and so many separate 
offices that the governor could hardly direct them even if he had adequate 
powers. 2 Conditions in New York, Massachusetts, Iowa, and some other 
states were found to be very similar to those in Illinois. 

What the experts recommended. The various commissions of in- 
vestigation, and, in particular, many careful students of administration, a 
number of whom served on the commissions, made recommendations 
which are here summarized. (1) All the agencies performing a major 
function should be consolidated into a single department, each depart- 
ment to be subdivided into as many bureaus and services as necessary. 
(2) Each department head should be appointed and remo\^ed by the 
governor and be held responsible to the governor for the operation of the 
department and all its subdivisions; and in order that the department 
head might control these subdivisions, he should be given the same au- 
thority over his chief assistants as the governor is given over him. (3) The 
experts recommended a governor’s cabinet, to serve the same general pur- 
poses as the President’s Cabinet, and to be composed, as is the latter, of 
the heads of departments. (4) They proposed a discontinuance of the 

2 J, M. Mathews, "Administrative Reorganization in Illinois,” National Municipal Re~ 
view (1920). Vol. IX, No. ii* (Supplement), p. 742. 
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use of boards or commissions for work of administerial character, endors- 
ing at the same time, however, the principle that such agencies should be 
used for the performance of whatever quasi-legislative, quasi-judicial, ad- 
visory, or inspectional functions the departments might have.® 

The progress of reorganization. The fact that a particular system is 
generally recommended by experts does not secure its acceptance by state 
legislatures. Opposition to the plan is on very much the same ground as 
congressional opposition to a reorganization of the national administra- 
tion. Then there is an additional obstacle to reorganization in some 
states — it cannot be effected except by constitutional amendment. Never- 
theless, some progress has been made. Even before the comprehensive 
surveys by committees of experts had pitilessly exposed the weaknesses of 
state administrative organization, a few states had consolidated certain 
administrative functions. 

Minor readjustments. Rearrangement of administrative agencies 
which hardly belongs in the class of administrative reorganization has 
been undertaken in a few states. The New Jersey legislature in 1915 and 
years following assembled many services into several departments. The 
general plan was to place a department under the control of a board, leav- 
ing the board the authority to appoint an executive officer. The terms of 
board members were usually made long and overlapping. Consequently, 
a governor has little hope of controlling a majority of a board. Yet, sit- 
ting as a member of a number of the powerful boards, the governor is 
able to make his influence felt and to serve as an integrating force in the 
administration. 

In 1921 Michigan created five new departments, placing many existing 
agencies in those departments, and set up an admiiiistrative board with 
the governor as chairman. A number of elective state officers sit on this 
board, thus leaving the governor in a position which can not be described 
as that of chief administrator.^ Other states which have made only piece- 
meal adjustments in recent years include North Carolina, Maine, and 
Wisconsin. 

More comprehensive plans. A number of states, of which Illinois, 
Nebraska, Washington, and Pennsylvania are examples, have undertaken 
more ambitious programs of reorganization. Owing to the elaborate pro- 
visions of state constitutions, a complete reorganization plan ordinarily 
calls for a constitutional amendment, but nearly all of these states have 
used the statutory method. The Illinois legislature, through its admin- 
istrative code, adopted in 1917 and supplemented by later acts, brought 
some sixty administrative units into ten departments, each headed by a 
single director appointed by the governor with the consent of the senate 
(in practice the consent is little more than a formality) and removed by 

8 See Holcombe's summary, op, ciu, pp. 341-342. 

♦ Bromage, op, dt., pp. 353-355* 
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the governor practically at will. Individually, the directors are responsi- 
ble to the governor for their departments; collectively, they serve as the 
governor s cabinet. The different functions of each department are ad- 
ministered by superintendents, bureau chiefs, or similarly titled assistants, 
who are responsible to the director, although appointed, like himself, by 
the governor and the senate. For those services which require the exercise 
of considerable quasi-legislative or quasi-judicial power, paid boards are 
attached to the appropriate departments. 

An important feature of the system is found in the finance department, 
through which the governor is enabled to exercise a substantial control of 
activities in the other departments. Among other things, this department 
prepares the annual budget, examines and approves or disapproves vouch- 
ers and bills of the several departments, and ascertains whether the prices 
paid for labor and materials are fair, just, and reasonable. 

New York, under the leadership of Governor Alfred E. Smith, adopted 
a plan of reorganization which placed the governor in very definite control 
of administration. Under the provisions of a constitutional amendment, 
approved in 1925, the legislature, with due regard for functional relation- 
ships, placed nearly two hundred administrative agencies in eighteen 
departments. Only the governor, lieutenant governor, comptroller, and 
attorney general remain elective officers. The governor, from his posi- 
tion as head of the “executive department’’ (one of the eighteen depart- 
ments), through his powers of appointment and removal, and through his 
cabinet conferences, has responsibility and authority sufficient to enable 
him to function as the chief administrator of the Empire State.® Ten- 
nessee centered administrative powers in the office of governor two years 
before New York adopted the Smith plan. Still another state which has 
tied practically all the lines of administration in the executive chamber is 
Virginia. Notwithstanding the fact that the movement was led in that 
State by a Jeffersonian Democrat, Governor Harry F. Byrd, the degree of 
integration achieved would scandalize the Sage of Monticello.® On the 
whole, it must be said that state administrative reorganization has made 
only fair progress. Many public men and a few experts fear the concen- 
tration of authority in the hands of the governor more than they deplore 
the probable waste and inefficiency of diffuse administration. After all, 
the plan of organization is only one important element in administration. 
Good government has been secured under widely varying plans.^ 

5 F. D, Roosevelt, “Results in New York , . . National Municipal Review (1930), 
XIX, 224. 

® Bromage, op. cit.f p. 350. 

A number of authorities are skeptical of reorganization plans and of accomplishments 
under these plans. See, for example, F. W. Coker, “Dogmas of Administrative Reform,” 
Am. Pol. Set. Rev., XVI, 399 (1922); W. H. Edwards, “Has State Reorganization 
Succeeded?” State Government, October, 1938, pp. 183 If; and Harvey Walker, “Theory 
and Practice in State Administrative Reorganization,” National Municipal Review, April, 
> 930 . pp. 849 
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Control of state administration. Theoretically, the governor is the 
supervisor of state administration, the chief executive. The fact coin- 
cides fairly well with the theory in those states which have something 
approaching an integrated administrative system; but in the greater num- 
ber of states, the governor’s powers are quite inadequate. There are ad- 
ministrative olficers elected by the people, just as he is, and the chief 
executive has little control over them. The governor’s power of appoint- 
ment and removal in respect to the other administrative officers is limited, 
often severely limited. In directing administration, the governor fre- 
quently finds himself almost helpless because of the large number of scat- 
tered services he is supposed to direct. Again, he may find that the of- 
ficers are regulated in such detail by statutes that little discretion is left to 
him as chief administrator. Without going into further detail concern- 
ing the governor’s difficulties in attempting to command the administra- 
tive forces in the typical state, we may say that his task borders on the 
impossible. 

Except in some eighteen states which have given the chief executive 
substantial supervising powers, administration is controlled by the legisla- 
ture through commissions or through statutes prescribing the minutiae of 
administration, usually by a combination of the two methods. Since the 
legislature assumes the functions of a meticulous board of directors, the 
governor’s only hope of having a large part in administration lies in se- 
curing control of the legislature. Sometimes, he is successful; but success 
rests upon his place as party leader, his personality, and other political and 
personal factors. At best, his control of the legislature is uncertain, and 
it never gives him a direct day-to-day management of administration, 
which is the thing most needed. 

Departmental organization. Departmental organization differs a great 
deal in the several states. The simplest type of organization is found in 
those states which have an integrated administrative system. The ten 
departments under the administrative code in Illinois are Finance, Public 
Works and Buildings, Agriculture, Public Welfare, Conservation, Labor, 
Mines and Minerals, Public Health, Insurance, and Registration and Edu- 
cation. Each department contains a group of related services. For ex- 
ample, in the Department of Labor we find divisions of factory inspection, 
employment agencies, and minimum wages. Outside of the ten depart- 
ments, as already indicated, are the old constitutional and elective of- 
ficers — secretary of state, treasurer, etc. — and twenty or so other admin- 
istrative agencies which for one reason or another have not been brought 
within the provisions of the administrative code. Illinois and the ten or 
twelve states which have a somewhat similar plan have a system of de- 
partmental organization rather closely resembling that of the national 
government. A few states, New York and Virginia in particular, have 
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highly departmentalized administrative systems, leaving very few agencies 
scattered here and there. 

Disorganization, rather than organization, characteiizes the organs of 
administration in the greater number of other states. They have more 
elective officers, officials practically independent of the governor, than 
have the states just described. They have scores of boards and commis- 
sions, many appointed by the governor, some appointed by other officers, 
and some elective. A few services are headed by individual officials; but 
the board system is prevalent, with scant regard to whether or not the 
service calls for this sort of direction. The kindred services are not or- 
dinarily grouped into a department; each unit is a department in itself. 
The head or heads of units are usually made responsible to the governor; 
but this cannot be made effective because of the weakness of his power of 
appointment and removal, the lack of adequate power of direction, and 
the large number of separate units. Some agencies are not even responsi- 
ble in theory to the governor but are under the supervision of some other 
elective officer, or even a board.® 

11 . COUNTY ADMINISTRATIVE ORGANIZATION ^ 

The states dependent upon local administrative units. The states do 
not attempt to set up administrative bodies sufficient to carry out all of 
their functions. To a considerable extent they rely upon local units of 
government and local officers, particularly upon counties and their officers. 
Your birth certificate is required by state law, but it is issued by a local 
office, probably a county office. State law requires a hunting license, a 
car license, a marriage license, but we go to the county court house to get 
them. State law regulates land transfers, wills, and divorces, but the 
counties take care of the administrative details. State law fixes certain 
standards for milk and other products on the market, but the county and 
city officers have the burden of enforcing these standards. The state estab- 
lishes a minimum requirement for public education, but the county and 
city authorities are charged with the responsibility of enforcing them. 
Commit a crime (against the state), and you are arrested by a county or 
city officer, prosecuted by a county officer, before a judge elected by the 
county, and hear the verdict from a county jury. If found guilty, you 
may be sent to the state penitentiary. This could be continued to mo- 

sSee Graves, op. dt,, pp. 4^6, 428. 430 (facing), and 432 (facing), for instruction 
charts, tables, and maps on state administrative reorganization. 

9 R. C. Atkinson, Principles of a Model County Government (National Municipal 
Review, supplement, Sept., 1933); A. W, American County Government (1933); 

Dodd op cit., Chs. XIII-XVI; J..A. Fairlie and C. M. Rneier, County Government and 
Administration (1930), Chs. IVMX, XII, XX-XXII; National Municipal Review, 
February, 1939 (County Government Number); Wylie Kilpatrick, Problems in Con- 
temporary County Government (igso)* 
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notony* It is true that counties and cities, particularly the latter, have a 
number of local functions to perform, but a very significant phase of local 
government is that of serving the state in an administrative capacity. 

Legal status of counties. “While the county is an agency of the state, 
it is likewise a creature of the state/’ It is created by the state, at all 
times subject to its control, and may be abolished by it. This plenary 
power over counties was in earlier times held almost exclusively by the 
legislature; but it was not so long until some of the states started the prac- 
tice of protecting counties from legislatures through constitutional provi- 
sions prohibiting the changing of boundax'ies, the moving of the county 
seat, and the like, without the assent of the people affected. 

County officers. The county has no clear separation of powers along 
the traditional executive, legislative, and judicial lines. It has no chief 
executive; and a number of its officers, subject to no unified control, per- 
form functions which are both judicial and administrative. 

1. The board. The most important governing body in the county is 
the elective county board (known also by various other names), which func- 
tions in every state except Rhode Island, although neither the board nor 
the county as a unit of government is of any particular importance in the 
New England states. Boards vary in size from three to as high as fifty 
members. They meet as actual needs and laws require, both of which 
vary among the states and counties within the same states. In some juris- 
dictions, the boards, during the time they are not in session, make a great 
deal of use of committees. Board members are ordinarily paid on a per 
diem basis, although in a few large counties of some states fairly substantial 
salaries are provided. These bodies have no powers other than those 
allowed by the constitution and legislature of the state. In general, they 
are empowered to control county finances, subject to restrictions as to the 
amount of taxes which may be levied and the purposes for which such 
taxes may be used and to like restrictions as to borrowing money; to con- 
struct county roads and bridges; to erect and maintain courthouses, jails, 
and other county buildings; to license and regulate dance halls, bathing 
beaches, and other places of recreation and amusement; to legislate on 
local matters (in a few states); to organize townships; to appoint a few 
officers, such as the county physician; to exercise a measure of supervision 
over the elective officers; to establish polling places and administer certain 
other features of the election laws; and to establish and maintain institu- 
tions for the care of the needy and, subject to national and state law, to 
make certain decisions on questions of social security administration. 

2. Officers associated, with the administration of justice. In all 
counties there are a number of officers whose chief function is the adminis- 
tration of justice. The more important ones are the sheriff, the coroner 


Cook County v. Chicago, 142 N.E. ( 111 .) 512 {1924)* 
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or some one officer acting in that capacity, the prosecuting attorney, the 
clerk of the court, the justices of the peace, and constables. They have 
been sufficiently discussed, for our purposes, in the chapter on “The 
State Judicial System.” 

3. Finance officers. Several officers of the county are concerned with 
important matters of finance. The assessor is a familiar figure who goes 
from house to house fixing the value of personal and real property for 
purposes of state and local taxation. Commonly chosen by the people, the 
assessor is not always a man who knows how to evaluate property; nor is 
he always able to resist the tempting inducements held out to him by 
those who seek the favor of low assessments. In a few states assessors are 
appointed by state authorities, but this involves a degree of trust in ap- 
pointing officers that many people do not share. A more satisfactory plan 
of securing good assessors and one which is used in a few jurisdictions is 
found in the requirement that candidates shall pass an examination test- 
ing their fitness to be assessors before their names are placed upon the 
ballots. Assistants to assessors are ordinarily provided by appointment, 
and in some cities, notably New York and Baltimore, such assistants must 
demonstrate their qualifications by examination before receiving appoint- 
ments. Assessment is not always a county matter. In a number of states, 
assessors are township or district officers whose work is subject to review by 
some county authority.^^ 

The county treasurer, like the assessor, is commonly elective. It is his 
duty to receive, deposit in banks, and disburse the county funds in accord- 
ance with the laws, which are usually so explicit that there is little discre- 
tion left for the treasurer. Not so long ago it was quite common for the 
treasurer to receive for his own pocket the interest — sometimes a large 
amount — on county funds deposited in banks. This is now" generally pro- 
hibited by law. Treasurers very commonly receive substantial salaries or 
even more substantial compensation in fees. Many scandals and shady 
transactions have been revealed in connection with the depositing of 
county funds. Banks have taken care of the treasurer’s bond in return for 
the deposits; banks of political' friends have been favored, even to the 
extent of being given deposits when known to be unsound. A number of 
states have sought to remedy these conditions by giving the county board 
the authority to select the depositaries, although a board as well as a 
treasurer might sometimes get off the straight and narrow path. In addi- 
tion to his work for the county, the treasurer ordinarily acts as an agent 
for the collection of state funds, and in some states he receives and passes 
on to local units of the county the moneys designated for them. A few 
states have a county officer known as the tax collector; in some others, the 

State bodies in about forty states assess railroads and other special properties. In 
about thirty states, state boards of equalization may review local assessments of other 
property. 
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assessor or sheriff does the collecting; in the majority, the treasurer acts in 
that capacity, and very properly so. 

The auditor is a county finance officer found in some sixteen of the 
states. His duties consist primarily of examining and approving bills 
and claims against the county. Following his favorable action, the county 
board ordinarily orders payment. Where there is no auditor, the county 
clerk serves in somewhat the same capacity. Indeed, except perhaps in the 
very populous counties, there is no need for both auditor and clerk. 

4, Other officers. Some twenty-five states have the office of county 
clerky usually elective. The clerk keeps the records of the proceedings of 
the county board; prepares and distributes ballots for elections; issues cer- 
tain licenses; makes reports as required by law; and performs numerous 
other ministerial and clerical tasks which vary considerably from state to 
state. Where there is no county clerk, these duties are discharged by the 
clerk of a court or other officer or officers. 

A register of deeds is about as common in the counties as the county 
clerk. His chief duty is to keep the public records of the sale and transfer 
of real estate. This is an important function in a country where real 
property changes hands so frequently; and in those states which have no 
registers of deeds, some other county officer, usually the clerk, keeps these 
records. There are many other county officers — school, road, charity, etc., 
— ^varying in number, titles, and duties among the states and even among 
the counties of a particular state. The elective officers mentioned above 
are able to carry out the administrative work of the ordinary county; but 
in the more populous areas, hundreds or even thousands of assistants, 
deputies, and clerks are employed. In a few counties such assistants are 
engaged under the merit system.^^ 

Subdivisions of the county: 1. The town. For purposes of community 
government, counties are subdivided in one way or another in every state. 
In the New England states this subdivision is the town, a unit which 
dates from early colonial times. In these states it is an older and much 
more important unit of government than the county. The term '*town'’ 
has various meanings in different parts of the country and often several 
meanings in the same locality. The farmer says, *1 am going to town,” 
meaning to the little cluster of houses and stores, the village. The boy in 
the village says, “I am going up town,” meaning that he is going a quarter 
of a mile to the point where the village trading is done. It is difficult for 
many Americans to understand that the New England town is a rural area 
averaging about twenty-five square miles, which usually includes a village. 
In theory, the town is governed by the whole body of citizens, who assemble 
at the town meetings, make the local laws, and elect a clerk and other town 
officials to carry out these laws and the many duties imposed by state au- 
thorities. This is not far from the fact in those communities which are, 

12 See Ch. 20, sec. III. 
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still chieifly agricultural and consequently not overburdened with popula- 
tion. But in industrial areas with more than 10,000 or 15,000 inhabitants, 
many of whom are non-native or floaters, the system breaks down and most 
likely falls into the hands of a machine. Ordinarily, city government is 
more competent for administering the affairs of the more populous com- 
munities, and that form is usually adopted when the town system becomes 
too unwieldy. The town or township system was adopted by a number of 
states; but only in the Central states is there much resemblance to the 
New England system. Even in these states, the town is of much less, im- 
portance than in New England. This is true because in the Middle West 
the town is subordinate to the county; because roads, schools, and some 
other local functions are usually administered by separate authorities; and 
because the town includes the rural population only, the village having a 
government distinct from that of the town. 

2. County districis. In the Southern and Western states, counties are 
divided into administrative units known variously as magisterial districts, 
civil districts, and precincts. Ordinarily villages, and sometimes the 
smaller cities located within the district, are parts of the district organiza- 
tion. Such districts are convenient areas for the conduct of elections and 
the administration of petty justice, schools, and rural roads. An impor- 
tant characteristic of these districts is their almost complete subordination 
to the county. They were created for administrative purposes and their 
authority is exceedingly limited. Neither in the South, because of its ear- 
lier development along county lines, nor in the West, because of its wide, 
sparsely settled areas, has there been developed anything approximating 
the vigorous local government of the rural New England town. 

3. Special districts. The regular county districts, particularly in the 
South and West, have not been found equal to the performance of a num- 
ber of administrative functions. Consequently, special districts have been 
created for schools, highways, drainage, irrigation, and the like. Professor 
F. H. Guild has found forty-seven varieties of such districts under eighty- 
nine different titles.’ Special districts may or may not have boundaries 
conforming to those of a county, regular district, or township. Their 
boundaries are determined by the area of need, not by the arbitrary lines of 
some pre-existing political unit. They have another advantage over the 
regular districts in that they are created to administer special functions — 
health, mosquito abatement, and so on. Still another advantage is in 
finance. Counties and the regular districts are commonly limited by law 
in the amount of taxes they may levy and the money they may borrow; 

13 See reference to Guild’s articles in Fairlie and Kneier, op, ciL, p. 477. In 1936 Pro^ 
fessor William Anderson placed the number of special districts at 8,580. Six years ktei 
his figure was 8,582, distributed as follows: water control, 2,911; rural road and bridge, 
1,688; irrigation and conservation, 712; urban improvement, 227; urban utility, 702; 
housing, 525; soil conservation, 107; miscellaneous, 1,510. The Units of Government in 
the United States (1942 ed.), p. 6. 
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but, by creating a special district, it is ordinarily possible to get funds suf- 
ficient for a given purpose. We might add that this circumvention is not 
always appreciated by the taxpayers. Officers of the special districts are 
appointed by county or state authorities in a number of instances, although 
the popular election is the usual method. Some effort is made in a few 
states to guarantee that the appointed officials shall be qualified for the 
positions they hold; but there are few cases in which the requirement goes 
beyond the “suitable and competent person'' generality. It is obvious 
that several local government districts, sometimes coextensive and some- 
times overlapping, with their special functions, and frequently with inde- 
pendent taxing powers, cause considerable confusion and waste. The 
problem here, as with the state administrative system, is one of co- 
ordination and consolidation, a problem which in rural areas has hardly 
been touched. 

State control of local officers: i. Judicial control. Since counties and 
their subdivisions are concerned so largely with the administration of 
state laws, it is highly desirable that state officials be authorized to exercise 
some control over local officers. A degree of control is exercised by the 
courts, which, for example, by writ of mandamus may compel a county 
board to levy a tax to pay the amounts due on county bonds and by writ 
of injunction may restrain county officers from illegally changing the 
county seat or creating a debt in excess of that authorized by law. Courts 
are frequently empowered to remove local officers for corruption, incom- 
petence, and similar causes; and in a few states, judges have the duty of 
appointing certain county officers. But court control over officers cor- 
rects only the worst abuses and mistakes, and it is highly technical and 
cumbersome in any case. 

2. Administrative control. Any effective control or supervision over 
local officers must come from the central administrative authorities, as 
France and other countries of Continental Europe learned long ago. Con- 
trol of our local officials, as far as such control was exercised at all, has been 
very largely in the hands of legislatures during the greater part of our 
history. This was the old English system, now considerably modified in 
favor of administrative control in that country and to a somewhat lesser 
extent in the American states. Administrative control in America takes 
several general forms, (i) Appointment of a few local officers is by state 
authorities. For example, the justice of the peace is appointed by the 
governor in several states. (2) State authorities may fix the standard of 
attainment for certain employees who are selected by local authorities, as 
illustrated by the state standards set for teachers who are appointed by 
local boards and superintendents. (3) State officers may remove certain 
local officers in some states. The most conspicuous exercise of this au- 
thority in recent years occurred in New York in 1932, when Governor 
Roosevelt removed the Sheriff of New York County. (4) Local authorities 
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may be required to make reports to state authorities. State officers may 
also have the power to inspect and advise, and, on occasion, command, local 
officers. ’ (5) Payment of subsidies by the state to local communities for 
roads, schools, and other purposes, provided the ‘communities meet stand- 
ards fixed by the state, is a fairly effective scheme of central control. This 
type of control is being noticeably extended just now, the states having 
had to come to the aid of local communities in education, relief of unem- 
ployment, and other activities. (6) State authorities may also control 
through the review of local action. Examples of this are furnished in the 
approval of local health regulations by the state department of health and 
the adjustment of local tax assessments by state boards of equalization.^^ 
While such powers may seem comprehensive, it must be remembered that 
the greater number of them apply only to particular matters in particular 
states. Students of administration generally hold that there is only a fair 
control of local authorities by state administrative officers and that there is 
too much effort on the part of legislatures to regulate the work of local 
officers by detailed statutory provisions. 

Criticisms and proposals. For one hundred fifty years the American 
county has stood practically as it stands today. It was organized in colo- 
nial times to suit the needs of rural America and the states later admitted 
to the Union came with their counties organized to serve the needs of their 
rural civilization. The county still functions with some degree of success 
in rural areas, but it seldom achieves any note-worthy triumphs in urban 
communities. In small or sparsely populated rural counties the per capita 
cost of administration is usually high and in the metropolitan areas the 
county administrative system is often corrupt and almost always ineffective 
in dealing with the many technical activities it is supposed to assume. 
The stronghold of the spoilsman, with an organization which in truth 
belongs to the “ox cart'’ days, the county does not hold a place as a promis- 
ing unit of government. Furthermore, the counties have fallen into 
financial difficulties and they have called loudly to the states for financial 
aid, bewailing at the same time their gradual loss of the power of self- 
government. In addition to these and many other criticisms of county 
government, we have the problem of special areas mentioned above. 

What solutions are offered? Abolish the counties; establish five or six 
or a dozen administrative areas in each state, is the answer efficiency men 
sometimes give. They say that the counties are much smaller than neces- 
sary in this day of rapid communication and transportation and they show 
how money can be saved and services more efficiently performed by the 
larger units of administration. There is just one difficulty about carry- 
ing this proposal into execution— the people will not adopt it. It is 
proper also to raise the question of the desirability of such a plan. Would 
not democracy lose by this scrapping of the county? Rural democracy 

Fairlie and Kneier, op, cit., pp. 92-104. 
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certainly would receive a blow. The economy of the proposal is readily 
admitted, but the price of going to the bargain basement for a govern- 
mental structure might prove to be a loss in civic consciousness. 

Retain the county system, but consolidate the counties to half their 
number, say some authorities. This is a perfectly sound proposal. Cer- 
tainly there is no reason why an individual can not travel forty miles to a 
county seat today if he could travel twenty miles to one fifty years ago. 
But the rural counties will not consolidate. The inhabitants of the 
county seat will vote against it to a man and so will all the other citizens of 
the county who feel that they might suffer some slight inconvenience. But 
the chief factor w^hich will defeat such a proposal is the vague fear that this 
movement is but the beginning of a scheme to rob the counties of all 
power, a fear fed by all of the county politicians who for obvious reasons 
are opposed to consolidation. So great is the opposition to consolidation 
that it has been found difficult or impossible to place an amendment in a 
state constitution which would permit^ not require, the people of coun- 
ties to vote on the question. 

Another type of consolidation which has been proposed and which has 
met with a little favor is the city-county combination. This will be dis- 
cussed in the next section of this chapter. 

There is another type of consolidation, the consolidation of functions. 
For example, small and poor counties might combine for the purpose of 
maintaining a county hospital or a health unit or some other service. 
This is hardly as satisfactory as a complete consolidation, but it has some 
merit and it has been achieved in a few cases. 

Considerable attention has been devoted to the problem of improving 
county administration by the introduction of some sort of executive man- 
agement. There are those who believe that the county should adopt a 
manager system similar to the city-manager plan.^® Although this plan 
has been advocated for some years and a few states have authorized its 
adoption, the number of counties that have installed it is relatively small. 
It seems that the counties are more reluctant to accept a new system than 
the cities. Besides, the functions of the county and the city are not the 
same. The city has many services which correspond rather closely to those 
of a business organization; the county has few. 

Perhaps Professor William Anderson is right in fixing his aim on the 
165,049 units of government.^® Fully realizing that his plan to abolish 
nine out of ten of these units will in all probability never be accepted, he 
nevertheless presents it as a desirable goal. He would abolish the 1 18,308 
school districts, leaving the schools to be administered by city or county 
authority, but under state control. In like manner he would abolish 
practically all of the special districts. His blue prints call for the disap- 

15 See National Municipal Review (1936), KXV,* No. 10. 

16 Op, cit,, pp. 45-47. 



State and Local Administrative Organization 509 

pearance of the townships except in New England, where rural towns 
would be consolidated. The small villages he would deprive of their 
corporate existence. He would create city-counties in every area having a 
city of at least 50,000 population, giving such units of government the 
functions of the city, the county, and the school district. For rural areas 
he would leave the counties to administer state-wide services such as 
schools, health, and welfare and he would leave with these counties any 
purely rural functions. Of course he advocates extensive consolidation 
for rural counties. 

There are, then, many suggestions and plans for the improvement of 
county government and very few of them have met with any enthusiasm 
from county and state officers or from the people. Counties continue for 
the most part to manage their affairs badly. They make increasing de- 
mands on the states for financial aid, while they proclaim, “never before 
has it been so necessary for counties to stand together in the preservation of 
local autonomy.” Obviously it is not possible to receive funds from the 
state without at the same time giving the state a larger share in the admin- 
istration of the services for which funds are advanced. During the past 
ten years the trend toward state control of highways, education, public 
welfare, and health administration has been observed even by those who 
give these matters little attention. This is inevitable. The states have 
the broader taxing powers, they have the technical staffs necessary for 
administration, and they are therefore better able to administer large 
functions. The counties should retain their purely local functions, but 
science and technology have made many local functions statewide func- 
tions. The county may not be doomed but it is certain to play a decreas- 
ing part in the scheme of government. 

III. CITY GOVERNMENTAL ORGANIZATION 

A, The City and the State 

It is not the purpose of the author to trace here the growuh of the Ameri- 
can city, our change from an agricultural civilization to one predom- 
inantly industrial and urban. Nor is it possible to review the interesting 
if not always inspiring story of the development of the American city as an 
agency of government. Many other writers have dealt with these subjects 
and to them the student is referred. All that is attempted here is a brief 
discussion of the city’s governmental structure. 

The city to a lesser extent than the county discharges certain functions 
for the state and to a much greater extent than the county administers to 

17 E. S. Griffith, Current Municipal Problems (1933); C. M. Kneier, City Government 
in the United States (1934): A. F. Macdonald, American City Government and Administra- 
lion (1941 ed.); W. B. Munro, Municipal Administration (1934); J- M. Pfiffner, Municipal 
Administration (1940); C, E. Ridley and O. F. Nolting. The City-Manager Profession 
(1934); C. P- Taft, City Management: The Cincinnati Experiment (1933). 
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local needs. Like the county, the city is a creature of the state. It was 
formerly the creature of the state legislature; but since the legislature often 
used its exclusive powers unwisely, constitutional restrictions were placed 
upon its authority over cities. These restrictions are now numerous and 
vary a great deal among the several states; but, in general, they are limita- 
tions on the authority of the legislature to do such things as grant charters 
to cities by special act, amend charters without the consent of the inhab- 
itants of cities affected, and authorize cities to tax and borrow money 
beyond a stipulated percentage of the valuation of taxable property. It 
may be said that, although in theory the city is in essentially the same posi- 
tion of dependence upon the state as is the county, in actual fact the city 
is more independent than the county because of the constitutional limita- 
tions upon the legislature respecting its control of city affairs. 

The city charter. Each city has a charter, a sort of constitution. It is 
acquired in various ways. In some states, the legislature may still grant 
each city a charter by a special act and each charter may be different. This 
gives the legislature and the cities too much of an opportunity to play 
politics. Some states have tried the expedient of requiring the legislatures 
to classify cities and give all in the same class the same charter. The trou- 
ble here is that cities may be so classified, as they were at one time in Ohio, 
that practically every city will be in a class to itself, and the special charter 
system will again prevail. A few states have a set of charters, allowing a 
city to adopt the one best suited to its needs. This is known as the '*op- 
tional charter” system. Although it appears satisfactory, cities have often 
failed to find charters to meet their specifications. Some years ago students 
of municipal problems pinned their faith on the home-rule charter as the 
solution of many of the city*s ills. It is now authorized in sixteen or more 
states which include many of the largest cities.’^® A small group of citizens, 
chosen by the voters or otherwise, drafts the charter for a city. It is then 
referred to the voters, whose approval puts it into effect, although in some 
states it must go through the formality of receiving legislative approval. 
The home-rule charter must not, of course, contain provisions contrary to 
the Constitution, statutes, or treaties of the United States, or to the con- 
stitution of the state, or to state laws. The home-rule principle is there- 
fore subject to considerable modification. 

Its content. By whatever method the charter may be acquired, it 
provides for the government of the city and the conduct of business, usu- 
ally in great detail. It creates the municipal corporation (the city as a 
legal entity); provides for the framework of government; names the offi- 
cials, the manner in which they shall be chosen, the length of their terms, 
and similar details; outlines the powers of the corporation and of its vari- 
es See the series of articles on “What Municipal Home Rule Means Today/’ National 
Municipal Review, 1932. J. D. McGoldrick, in his Law and Practice of Municipal Home 
Rule (1933), seems to think that the home-rule idea has been something of a fad which is 
now fading out. 
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ous officers; prescribes the method for letting contracts; lays down the rules 
to be observed in city finance; elaborates a municipal employment system; 
and makes detailed stipulations on scores of other subjects. The charter 
of any one of several of the larger cities fills a sizable volume. An impor- 
tant point to be noted is that the city has no powers except those delegated 
by state authority and found chiefly in the charter. Unlike the powers 
delegated to the national government in the Federal Constitution, which 
are construed liberally by the federal courts, powers enumerated in the 
city charter are construed strictly by state judicial authority. 

State control. Cities are controlled by the state, although the amount 
of state “interference and obstruction” in city affairs varies in accordance 
with constitutional provisions affecting local government, the nature of 
the city charters, the composition of legislatures, and the attitude of the 
courts. This state control was formerly exercised almost exclusively by 
the legislatures and it is still very largely in the hands of those bodies. 
Not only must the city look to the legislature for its authority, but also, in 
a number of states, it must go to a legislature in which the rural communi- 
ties have a majority of the representatives, although they have less than a 
majority of the population. This unequal representation exists because 
the rural areas once had a large majority of the population and because 
their representatives, using their initial advantage, have refused to grant 
the cities their fair quota of representatives. This struggle of the city 
against the legislature is nowhere better illustrated than in Illinois. In that 
state the legislature has failed, since 1901, to perform its constitutional ob- 
ligation of legislative reapportionment. The city of Chicago bitterly 
protests 'against this discrimination and it frequently raises the complaint 
that the legislature will not grant it the authority necessary to conduct its 
local affairs. In 1925 the Chicago Council unanimously passed a resolu- 
tion of session from the state! This bizaiTe gesture is indicative of the 
city reaction against rural-state domination. It may be that we shall come 
to the city-state plan in time. This plan would be vigorously opposed by 
the “down-staters” or “up-staters” because the removal of the city from the 
state would mean an immense loss of revenue to the latter. 

Legislative control of cities may not always mean unfriendly control 
but it commonly means inflexible control. Laws are made applicable to 
all cities, or to cities in certain classes, without allowance for the special 
requirements of particular cities. Yet, if we are to have legislative con- 
trol, it seems best to exercise it in this manner, for legislative acts for 
individual cities would produce a train of abuses as they did before special 
legislation was prohibited. 

But there is another type of control, administrative control, which is 
used extensively in European countries and which is growing in our own. 
The French, the Germans, and, to a lesser extent, the English grant 
through their central legislative bodies the very widest powers to local 
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government units. But they provide also that these local units in exercis- 
ing these powers shall be under very close administrative supervision im- 
posed by the central administrative authority. The administrative officers 
in approving or vetoing a city budget or some proposed municipal under- 
taking are not limited to the consideration of legality, but they may con- 
sider the financial standing of the city, the usefulness of the proposed 
project, the effect on the surrounding community, and any number of 
other factors. It is clear that the great advantage of administrative con- 
trol is in its flexibility. It should be equally clear that unless the admin- 
istrators who exercise this control are well trained, capable, thoroughly 
honest, and disinterested, the cities will suffer from discriminations and 
arbitrary acts to a number and degree beyond the capacity of an ordinary 
state legislature to impose. The European countries have been fairly 
successful in developing administrators who possess the necessary qualities. 

There is not a great deal of state administrative control over cities in 
the United States, but there is a decided trend in that direction, particu- 
larly in the fields of education, health, public welfare, and finance. Since 
1919 an Indiana law has authorized ten taxpayers to petition the State 
Board of Tax Commissioners to review either a local tax levy or a local 
bond issue proposal. The taxpayers have not failed to exercise the privi- 
leges conferred nor has the State Board hesitated to order local authorities 
to make substantial reductions. North Carolina has taken what is com- 
monly regarded as an extreme step. In 1931 it established a Local Gov- 
ernment Commission composed of three state officers ex officio and six 
citizens appointed by the governor. The Commission is authorized to 
consider local bond issues from such angles as necessity, adequacy, their 
effect on the tax situation, and the condition of sinking funds. An issue 
of bonds not approved by the Commission may, however, be made with 
the approval of the voters. The state authority exercises a close super- 
vision over the investment of sinking funds, and acts as virtual receiver 
over any unit of government which defaults on its bonds.^® State grants- 
in-aid are very common now, and wherever there are such grants there are 
accompanying arrangements for state supervision. Administrative con- 
trol of the European type or of the North Carolina type is not likely to 
find wide acceptance in America, but there is good reason for a more gen- 
eral extension of state administrative control over the local administration 
of those functions in which the state has an essential interest. The purely 
local functions, of which there are still a goodly number in urban areas, 
should not be brought within the state regulatory framework. 

Federal-city relations. Prior to 1933, the cities had only a very few di- 
rect associations with the federal government. But such relationships 
took a decided spurt in the depression years. The public works program 

19 J- M. Pfilifner, Public Administration (1935), Ch. V, especially pp. 94-97, and his 
Municipal Administration (1940), pp. laj ff. 
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of the federal government permitted federal grants to states, cities, and 
other public bodies. Large advances were made to cities for waterworks, 
sewerage systems, and schools. The money advanced was in gifts and 
loans in the 30-70 ratio. In 1935 the W.P.A. advanced large sums to cities 
for the purpose of providing work for employables on relief. On the ap- 
plication of cities the W.P.A. put men to work on athletic fields, parks, 
streets, and so on. These projects were financed almost entirely by federal 
funds and administered by federal officers. During the same year, the 
P.W.A. made grants of 45 per cent of the total amount and loans of 55 per 
cent for approved local public works. This practice, wdih modifications, 
was continued for several years. 

The Municipal Debt Adjustment Act (1934), although declared void in 
1936, must be mentioned. It provided that an insolvent city might file 
with a federal court a petition stating its inability to meet its obligations 
and its desire to make an adjustment with its creditors. If the holders of 
at least 51 per cent of the bonds approved the petition, the court could 
order a readjustment of the debt structure subject to the approval of 75 
per cent of the bond holders. Another municipal field into which the 
national government has entered is housing, to be discussed in a later 
chapter in this volume. 

These new federal-city relations do not remove the city from the legal 
control of the state, but they are none the less significant. This process, 
if continued, is bound to cause the cities to rely more and more upon the 
central government and less upon the states. We have here a definite 
trend toward federal-city agreements and combinations, associations which 
will weaken the ties between the city and the state. The creation by the 
Conference of Mayors, in 1936, of a committe of fourteen to deal with fed- 
eral legislation affecting the cities was not just an incidental matter. It 
was a recognition by the mayors of the place the federal government, upon 
their earnest solicitation, is assuming in their affairs.-® 

B. The Conventional Form of City Government 

The form of city government which brought us through the nineteenth 
century is the mayor-council plan. It is modeled largely after the struc- 
ture of the national and state governments, emphasizing the separation of 
legislative and executive powers. Indeed, the cities followed these models 
even to the extent of establishing bicameral councils, although these have 
now been abandoned in every city in favor of the single chamber. Fol- 
lowing the states again, the cities at first gave their chief executive officers 
few powers, but the trend for many years has been in the direction of 
strengthening the position of mayor. Since 1900 the mayor-council plan 

20 p. V, Betters and others, Recent Federal-City Relations (1936); Macdonald, op. cit., 

ch. ym. 
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of city government has been challenged, first by the commission plan and 
later by the city-manager plan. Yet the mayor-council system, the only 
system our fathers knew, remains the leading municipal government sys- 
tem. More than half of the cities of over 30,000 population still employ 
it in varying forms. We shall briefly outline the structure of the mayor- 
council system and indicate the duties of its officers. 

The council. The council formerly exercised practically all of the 
powers of government in the city. It still has a commanding place in 
some cities, but it has rather steadily lost power to the mayor in the others. 
It is always elected by the people, most commonly for a two-year terra. 
Usually councilmen are chosen by wards, sometimes at large, and in a few 
instances by a combination method. Councils vary a great deal in size 
(not necessarily in accordance with the size of cities); but the tendency is 
to make them small, fifteen or twenty councilmen being considered suffi- 
cient in most cities. A few of the large cities pay councilmen fair salaries; 
usually they receive very little. Councils meet as often as necessary — 
weekly or fortnightly meetings being most common. They organize and 
proceed very much as state legislatures, relying upon standing committees 
for the greater part of the routine work. The powers of the councils vary 
with charters and state laws, but every council has some legislative and 
administrative authority. Councils in general may pass ordinances (legis- 
late) on such subjects as the following: the structure of city government, 
as far as the charter and general state law leave it unprescribed; street 
traffic, sanitation, health, fire prevention, and numerous other matters 
which fall under the broad “police” power of the city; revenue, appropria- 
tions, and other problems of city finance, always subject, of course, to limi- 
tations imposed by the state; the granting of franchises to street car com- 
panies and other public utilities, again under strict limitations prescribed 
by state law; and the management of city property. On the administra- 
tive side, the council has few powers and these are properly declining in 
number. Councils still make appointments to some offices, but appoint- 
^ ments are usually made by the mayor subject to the approval of the coun- 
cil. In a few cities, offices are filled by the mayor alone. However small 
the council’s legal part in appointments may be, there are many individual 
members who by devious means and indefatigable efforts secure places for 
their friends and supporters in the city’s vineyard. 

The mayor. The mayor far outshines the council in city government. 
A century ago he was chiefly a figurehead and the council had the power; 
but the success of mayors in handling affairs as compared with the councils' 
mediocre achievements, and the rapid growth of administrative functions, 
particularly in the past fifty years, have placed the mayor in the ascendancy 
in most cities. He is elected by the people; serves a two-year term usually, 
although the four-year term is growing in favor; receives a substantial sal- 
ary in the larger cities — not infrequently more than the governor of his 
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state. While some mayors have been conspicuous playboys, jokes, crooks 
and frauds, the greater number of them are of higher caliber than council- 
men. A few mayors have gone on to high national office; but for one 
reason or another, mayors commonly do not seek, or at least fail to find, 
the favor of the voters outside the^ cities. 

His powers. The mayor is the official head of the city. He handles 
communications between the city and outside governing authorities, issues 
proclamations, receives delegations, entertains distinguished visitors, and 
represents the city in other formal matters. He is the city’s chief adminis- 
trator, being charged with the very broad duty, sometimes without ade- 
quate powers, of directing the various administrative units which perform 
the numerous services for the urban population. As already stated, he 
usually has a wide appointing power, commonly and sometimes unfor- 
tunately shared with the council. 

The preparation of a budget was formerly considered a legislative mat- 
ter, but a number of cities now pass this responsibility to the mayor and 
other executive officers. The financial program for revenues and expendi- 
tures prepared by the mayor and his staff is submitted to the council, which 
may strike out items and reduce items; but in a growing number of cities, 
the council is not permitted to vote increases over the mayor’s recommen- 
dations. This restriction as to increases in the budget is singularly effec- 
tive in preventing wasteful, “pork barrel” appropriations. 

Just as the President and the governor, the mayor may recommend legis- 
lation to the co-ordinate governing body, the council, and often bring 
about its passage through his political influence and through a judicious 
use of the patronage. Following the national and state practice, the 
mayor is given the power to veto ordinances of the city council, a power 
which he uses frequently for good or ill, depending upon his qualifications 
and temperament. His veto is seldom overridden by the council, a two- 
thirds majority being commonly required for that purpose. 

Growth of city functions. The council, the mayor, a few constables, 
some volunteer firemen, and perhaps a few other public-spirited indi- 
viduals, were able to carry on the affairs of a city a hundred years ago; for 
in those days the city authorities were expected to do little besides pass an 
occasional ordinance, preserve the peace, keep the streets (often just dirt 
roads) passable, and make some crude efforts in the direction of sanitation. 
Now this is ail changed. Large cities provide a hundred, or even two hun- 
dred services — libraries, schools, museums, playgrounds, bathing beaches, 
swimming pools, dispensaries, tuberculosis camps, and so on. Services 
have grown because the cities have grown, because science has made new 
services possible, and because the people demand them. The annual cost 
of these functions in any one of our largest cities runs into several hundred 
million dollars. 

Administrative structure. Manifestly, the work of the city can no 
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longer be performed by the mayor and the council. The council serves 
as a board of directors, and the mayor is the general manager, or should 
be. The work is done through an elaborate administrative organization 
employing, in large cities, thousands of individuals. Functions are dis- 
tributed among departments — five, ten, twenty, or more — as in the na- 
tional and state systems. Departments are headed by single officials or 
boards, the former being preferred for most departments, the latter being 
used almost invariably for such departments as schools and charities. 
Some department heads are appointed by the mayor and some are elected, 
the practice varying among the cities and departments of the same city. 
Sometimes the mayor can control them and sometimes his authority is only 
nominal, depending upon the nature of the administrative structure and 
upon the mayor himself. Within each department there are as many 
bureaus, divisions, and sections as the several services of a department de- 
mand. These subdivisions are headed by officials who are commonly re- 
sponsible to their immediate superiors. In a well-organized system the 
lines of responsibility run from subordinate to superior until they all 
finally reach the mayor, who is in a general way responsible to the people. 


C. Newer Forms of City Government 

Undisturbed for a century and a half was the American’s devotion to 
the check and balance theory of government. The division of authority 
between executive and legislative branches, with all of its bickerings, re- 
criminations, deadlocks, and stalemates, he regarded as the Palladium of 
his liberties. Even the “practical, hard-headed” business man pinned his 
political salvation to it, and many of them who scorn the systems of ad- 
vertising in vogue a generation ago still glow with satisfaction at the men- 
tion of this check and balance device of the Fathers. Possibly the mayor- 
council division in the cities would have continued unchallenged to this 
day but for two catastrophes. One befell the city of Galveston and 
brought forth the Commission plan of city government and the other be- 
fell the city of Dayton and in turn brought forth the Manager plan. To 
be sure, both plans had been used earlier in other cities, but the dramatic 
introduction of these new devices in these cities gave them popularity. 

The Commission plan: Launched at Galveston. In the late summer 
of 1900 a huge tidal wave, driven by a wind of terrific velocity, drowned 
some seven thousand citizens of Galveston and destroyed property to the 
value of millions. For years the government of that city had stood as a 
match in corruption and inefficiency for any municipal government in 
America. The tidal wave did not wash it away, but it did result in its 
displacement. Continuing their old course and grossly negligent in deal- 
ing with the emergency, the city, government found a number of its func- 
tions taken over by the Deepwater Commission, previously formed to 



State and Local Administrative Organization 517 

promote harbor interests. This Commission asked a few of the city’s 
leading lawyers to draft a new charter. Their charter, approved by the 
legislature, provided for a government by a commission of five, to whom 
was delegated all municipal authority. The best citizens were willing 
to present themselves to the electorate for the office of commissioner and 
they were elected. The old political organization went into hiding. 
Soon the city was a model in public improvements and in financial man- 
agement. Special reporters were sent to Galveston; magazine articles were 
written about it; and the Galveston Plan became the talk of reformers and 
serious students of public affairs the country over. 

What was the Galveston Plan? It was a plan very similar to those used 
in the boroughs of colonial America and in Sacramento, New Orleans, and 
a few other cities shortly after the Civil War. It provided that all legis- 
lative, executive, and administrative power should be vested in a single 
commission of five men. One of the commissioners was designated Mayor- 
President, but ‘*Mr. Mayor-President” was simply the chairman of the 
Commission neither enjoying the honors nor carrying the duties com- 
monly associated with either side of his rather pretentious title. As a 
group, the commissioners passed ordinances and performed all other du- 
ties which related to general policy. As individuals, each supervised the 
work of a city department, the actual administration of the departments 
being left to an officer with the proper technical qualifications. Here was 
in operation a plan of city government, enthusiastically acclaimed, which 
boldly set aside the traditional separation of powers. 

The Des Moines refinements. Although the Galveston experiment 
was admittedly a success, the rank and file of Americans hesitated to ad- 
vocate it for general use. They were concerned about a five-man govern- 
ment with no '‘checks and balances,” fearful of a government which might 
proceed quickly to an objective. The plan therefore spread slowly until 
Des Moines (1907) erected safe-guards against the commission. The Des 
Moines Plan simply superimposes upon the earlier plan certain demo- 
cratic institutions already in use — the recall, the initiative, and the refer- 
endum. Here were the checks against possible arbitrary authority. The 
Des Moines Plan spread rapidly, receiving modifications as it spread. 
During the ten years following the action at Des Moines nearly every state 
authorized the use of the new system in some form or other and about five 
hundred cities adopted it. Since 1917 very few cities have installed the 
commission system. Some cities have gone back to the mayor-council 
system; a larger number have abandoned the commission plan for the 
newer manager type of city government. Today the commission system 
is losing ground, although it is still in use in many small cities and a few 
larger ones, including Newark, New Orleans, and Portland, Oregon. The 
reasons for the decline in the popularity of the plan which started with 
such ^reat promise will be made apparent in the following paragraphs. 
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Advantages and defects of the commission plan. Like every system 
or plan put forward as the solution of a problem of government, the com- 
mission system has revealed its good and bad points. It may be said that 
the principle of concentration of authority is distinctly good, as far as it 
goes, but it will presently be shown that there is a defect in this particular 
concentration. It may also be said that the simplification of city govern- 
ment, one of the main features of the commission plan, is greatly to be 
desired. There is no longer the large number and bewildering variety 
of officers — some elected, some appointed; some responsible to one author- 
ity, some to another, and some responsible only in a vague sort of way to 
the people. 

Has the commission plan placed better men in office? The answer is 
very definitely “Yes,” for the first few years following its adoption. But 
after the cities have settled down to normal and the novelty of the plan 
has worn off, there is some question as to whether the caliber of their com- 
missioners is higher than that of the old mayor-council officers. The new 
system is adopted as a reform, sometimes as the result of a popular upris- 
ing. The moral fervor of this movement results in the city’s best being 
placed at the helm. The typical good citizen thinks that his duty is done, 
“We have a new form of government now, and everything will be all 
right,” he says. His interest lags. It is impossible for him to retain a 
civic revival spirit from year to year, even if he considered it necessary, 
which he does not. The old city politicians begin to come out from their 
hiding places. They are a bit chastened and say they are for the com- 
mission plan of government. They run for office and some of them are 
elected. Sometimes they get full control of the commission and the old 
“happy days are here again.” 

Yet it is generally believed that the commission system has given the 
cities better government than they had under the conventional plan it 
succeeded. It has not lowered taxes, an achievement which its too opti- 
mistic proponents risked prophesying. However, since the cost of living 
was rising during the time the plan was flourishing most conspicuously, 
and since the people demanded more and more services from their gov- 
ernments, the failure to lower taxes is easily understood. As a matter of 
fact, tax levies were increased in commission-governed cities about as rap- 
idly as they were in other cities. The advantage of the commission plan, 
if any, lies in the claim that it gives better service for the money, a claim 
which is subject to dispute but which careful students of government 
usually sustain with some degree of caution. 

If we turn more definitely to the debit side of the ledger, we find several 
entries made against the commission plan. One is that it is not suited for 
larger cities. A commission of five, or seven, or nine could not be suffi- 
ciently rep;resentative of- the interests of a great metropolis, nor could its 
adniinistrative functiops^be distributed arpong so few departments of ad' 
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ministration. A more damaging criticism (for it is one which applies to 
its operation in cities of any size) is that directed at the failure of the com- 
mission system to carry out to its limit the principle of concentration of 
administrative authority. It does mark an improvement over the Wdi- 
nary mayor-council system, but it still leaves administrative responsibility 
in the hands of three, or five, or seven men. The commissioner of public 
safety may be blocked in his efforts because his plans are overridden by 
the other members of the commission. To the complaints of the public 
he replies that they should be carried to his colleagues who have tied his 
hands. His colleagues may reply that his proposals were unworkable. 
The city’s business will suffer materially while these charges and counter 
charges are passed back and forth. 

Another major defect of the system has been found to be in its require- 
ment that commissioners serve as technical administrators. This was not 
in the original plan. The Galveston Plan simply provided that the com- 
missioners be supervisors of the several departments, leaving the details 
and technicalities of administration to chiefs of departments. It soon 
became the common practice in other cities to require each commissioner 
to assume the duties of actual administrator of a department. Now it 
often happens that a commissioner of high caliber would not be competent 
to administer a department in which scientific and technical knowledge 
was required. The situation was not improved when many cities took 
from the commissioners the power to assign members to departments and 
required candidates for the commission to run for specific administrative 
posts — finance, health, etc. Men with poor professional qualifications 
who had been through the form of training the jobs seem to require often 
presented themselves to the electorate and they were often successful in 
their campaigns. The difficulty here is that the American has been slow 
to recognize the value of the professional and the expert in government. 
He does not understand why the amateur should not take direct charge of 
administration. He has required the commissioners to attempt to be both 
amateurs who form policies and professionals who administer policies. 
Few men can do both. When this became apparent, cities seeking to 
improve their systems of government turned to the manager plan rather 
than to the commission plan.^^ 

The council-manager plan: Its origin. As a tidal wave almost literally 
washed away the wretched government of Galveston and started the com- 
mission government system on its course, so a flood at Dayton, Ohio, 
cleared out its wasteful and corrupt political hacks and brought the city 
manager, or council-manager form of government into existence. This 
statement is subject to some modification, for we have already noted that 

21 On the commission plan see, C. R. Woodruff (ed.), City Government by Commission 
(1911), and standard texts on municipal government by C. M. Kneier, T. H, Reed, A. F. 
Macdonald, W. B. Munro, J. M. Pfiffner, and others. 
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there had been commission governments before the Galveston storm and 
it must now be said that there were manager plans in operation before 
the Dayton flood. In 1908, Staunton, a small city in the Shenandoah 
Valfey of Virginia, installed the first city manager plan. Three years 
later, the Lockport (N.Y.) Board of Trade presented to the legislature a 
draft of a charter embracing the manager system and asked that cities be- 
low 50,000 population be authorized to adopt it. The legislature did 
not act upon the suggestion, but the '‘Lockport plan” was widely adver- 
tised. The next year (1912) several small cities in North Carolina and 
South Carolina adopted the city manager plan. While the Lockport plan 
was receiving wide publicity a committee in Dayton was busy studying 
charters. It recommended the city manager type of charter. Under the 
new home rule amendment to the state constitution a city could have a 
charter of its own selection. Consequently, a large committee was ap- 
pointed to push the campaign for a popular vote on the manager plan. 
While the campaign was in progress the flood descended. A few months 
later, the people voted for the manager plan. No doubt the flood had 
something to do with the popular vote on the question, but, coming as it 
did with the movement for the new charter, it probably had more to do 
with advertising the new city manager plan than with the favorable vote 
the plan received in Dayton. 

Its growth. The new plan spread rapidly from the time (1913) Day- 
ton adopted it. It has maintained a steady growth to date, having, in 
1943, about 475 cities operating under it. In about six cases out of seven 
the cities adopted a manager charter; in the others they simply installed 
it by ordinance. The latter procedure is commonly frowned upon be- 
cause momentary dissatisfaction might lead to the repeal of the ordinance 
before the plan has had an opportunity to justify itself. Not only have 
adoptions grown steadily, but the friends of the system have found great 
encouragement in two other facts. It has been adopted by a number of 
the larger cities, by about one fifth of those with a population of over 
100,000. The second encouraging fact is that it has been abandoned by 
few cities. The majority of these cities were very small and half of them 
dropped the plan during the depression when whatever government that 
happened to be functioning was subject to attacks. Cleveland abandoned 
it in 1931, but the reasons were primarily political, having little relation 
to the merits of the manager system. It can be saicl, then, that the mana- 
ger-council plan is still spreading and that it has demonstrated its suita- 
bility for larger cities, including Cincinnati, Dayton, Oakland, and Roch- 
ester. It remains to be tried in the very largest cities. 

Its principal features. The council-manager form of government is 
a logical development from the commission form. Indeed, there is con- 
siderable evidence to prove that the earliest designers of the manager sys- 
tem thought they were simply improving the existing commission plan. 
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That improvement was in the concentration of executive authority in the 
hands of one man. The manager plan, as it was soon developed and as it 
stands today, passing over certain variations, provides for a small council 
of three, five, or seven members who are elected at large on a non-partisan 
ticket. This council has all of the ordinance-making power and it elects 
and removes the manager. The manager need not be, and usually is not, 
a resident of the city at the time of his appointment. This is a very fine 
feature of the plan, for it enables the council to pick the best man availa- 
ble and it makes possible a managership profession. The manager is the 
chief administrator in every sense of the wwd. He appoints all adminis- 
trative officers and employees; he directs their work; and he promotes the 
industrious and capable and removes the inefficient. This ideal is not 
always attained, for in some cities a few elective officers remain and in 
others the council has a share, official or unofficial, in naming administra- 
tive officers. The manager is charged with the duty of keeping the coun- 
cil informed of the “state of the city” and of recommending to its con- 
sideration such measures as he shall deem necessary and expedient. It is 
important to add one more point to this paragraph. Nearly all of the 
cities with the manager plan continue the office of mayor, leaving that 
official the duty of presiding over the council and the pleasant ceremonial 
functions which commonly go with the office of mayor. The manager is 
thus left free for the real work of administration. 

Manager and council. The council formulates and adopts policies, 
often upon the recommendation of the manager; the manager’s duty is 
to see that the policies are executed, even if he does not approve of some 
of them. In some cases the council has paid little attention to the recom- 
mendations of the manager and the manager usually interprets this situa- 
tion to mean that he lacks the council’s confidence and resigns. On 
occasion, the council has interfered with the details of administration. 
This violates a basic principle of the plan, that the manager be unham- 
pered in directing administration. This interference may indicate a lack 
of confidence in a manager, but if it is chronic with the council the man- 
ager plan will eventually fail. 

When the plan is operating on a normal basis the council commonly 
takes the advice of the manager on administrative matters and frequently 
follows his lead on questions of policy. This procedure is proper, for the 
manager is a trained professional giving all of his time to his work and the 
councilmen are properly amateurs. Yet the council should never become 
a rubber stamp for the manager, certainly not on questions of policy. On 
what parks the city should lay out, what zoning ordinances it should enact, 
what hospitals should be erected, what streets should be opened up, and 
on other matters relating to plans and projects the council should hear the 
manager, but the decisions should be based upon the independent judg- 
ment of the council, the elected representatives of the people. Under the 
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mayor-councii government the people are represented by both arms of the 
government. Under the manager-council type they are represented only 
by the council. It is important, therefore, that under the latter type of 
government, the council take its responsibilities seriously. If, as some- 
times happens, the people look to the manager rather than to the council 
as the responsible authority on matters of city policy, we are likely to see 
the beginning of the end of the manager system of government and almost 
certain to see the end of the career of a particular manager in a given city. 
The manager should strive with all his might to limit himself to his role 
of adviser and guide to the council, but he should avoid as he would the 
plague the role of public leader in the formulation and defense of city 
policy. If he carries the responsibility for both policy and administra- 
tion, he is the government of the city. He is a political official who has 
lost his professional status as administrator. The City Managers’ Asso- 
ciation advises its members to stay behind the scenes on ail municipal 
policies, even to the extent of leaving the council the defense of poli- 
cies which may be criticized.” 

Managership as a profession. Despite the fact that some managers 
have become involved in politics, sometimes because the local situation 
made it inevitable and sometimes because the managers made the mistake 
of assuming a political role, managership is developing as a profession. 
This it must do if the council-manager plan is to be a continued success. 
Some of the evidences of the professional status of managership are briefly 
indicated, (i) The salaries paid are such as to make the position of man- 
ager attractive. Managers are paid much more than mayors in cities of 
comparable size. Managers of cities between 50,000 and 100,000 popula- 
tion receive an average salary of nearly $9,000; mayors of cities in that class 
receive slightly more than half that amount. (2) The tenure of managers 
has steadily lengthened. In 1921 it was two years; at present it is approxi- 
mately six years. (3) Successful managers are often promoted — offered 
positions in cities which pay higher salaries. This was infrequent during 
the early years of the plan; now it is not at all uncommon. (4) The man- 
agers have developed a professional spirit. A City Managers’ Association 
was formed in 1914, an association which has steadily grown in importance 
and which has, among other things, produced a code of ethics for man- 
agers. (5) In keeping with these developments, an interest in training 
managers has become very pronounced. The Managers’ Association has 
given attention to this problem and several educational institutions have 
outlined courses of training for those who hope to enter the profession. 
It may be said that the preparation generally considered desirable empha- 
sizes engineering, public finance, accounting, municipal administration, 
and city-planning. Of course a manager must be an executive, but there 

22 Quoted in Macdonald, op. cit., p. 206, from the revised Code of Ethics (1938) of the 
City Managers' Association. 
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is some question as to what courses, if any, train one to be an executive. 
An essential feature of any such training should be a period of “intern- 
ship’’ in a manager’s office. Efforts have been made to provide for this, 
but not many managers will or can make room for an “apprentice” or 
“intern.” 

In concluding this sketch of the council-manager plan, it may be said 
that it corrected the great weakness of the commission system by concen- 
trating executive authority in the person of the manager; that it has de- 
veloped professional administration for cities; that it has given general 
satisfaction in its operation; in short, that it has taken its place as an ac- 
ceptable form of city government.^s 

The problem of metropolitan' areas. Simultaneously with the growth 
of our great cities, the small cities and villages which were formerly some 
miles removed from them have extended their own boundaries until they 
are contiguous with those of the “hub” cities. New York, Chicago, and 
several other municipal “leviathans” are partially surrounded by satellite 
(one might almost say “parasitic”) cities. A great metropolitan area thus 
formed is physically, and to a large extent, economically and socially, a 
single urban unit; but governmentally, the area is composed of a number 
of separate corporations. Some years ago legal consolidation of surround- 
ing cities with the greater city was quite common and the results were 
reasonably satisfactory; but it seems that the newer communities, because 
of the likelihood of a higher tax rate, a feeling of social superiority, or for 
other reasons, are less inclined to be annexed now than a generation ago. 
It seems fair to assume that fire and police protection, water supply, sani- 
tation, in fact that practically every important municipal function could 
be more economically and more efficiently administered by one govern- 
ment than by half a dozen. Unity of action in certain functions is some- 
times secured by the creation of special districts. Thus, Oakland, Berke- 
ley, and some other cities in that vicinity are included in a single district 
for water supply; and a sanitary district takes care of sewage disposal for 
the Chicago metropolitan area.^^ But the consolidation of a particular 
function of several contiguous cities is only a piecemeal method of attain- 
ing the desired administrative entity for metropolitan areas. It is a step 
in the right direction, but leaves too many functions to be independently 
administered by the authorities of the separate cities. 

City-county consolidation. The city area is ordinarily a part of the 
territory of the county. County officers have authority in its urban as well 
as in its rural sections. Since county and city governments have some 
identical functions, their jurisdictions in respect to these functions over- 

23 On the council-manager plan, see R. S. Griffith, Current Municipal Problems (1933); 
C. E. Ridley and O. F. Nolting, The City~Manager Profession (1934); C. P. Taft, City 
Management: The Cincinnati Experiment (1933); L. D. White, The City Manager (1927); 
and standard texts on municipal government. 

24 Dodd, op, cit,, p. 385. 
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lap. For example, the sheriff and the other law enforcement officers of the 
county may legally act in the city, despite the fact that the city has its own 
police officers. It is true that in actual practice the county enforcement 
officers usually confine their activities to the rural districts. Sometimes, 
legal provision is made to give city authorities practically exclusive con- 
trol xvithin the city. This is often done in the domains of education and 
charity administration. Nevertheless, there is still too much duplication 
and confusion resulting from the overlapping authority of city and county 
officers. A few states have attempted to correct these conditions by city- 
county consolidation. The city and county of Philadelphia were prac- 
tically consolidated in 1854, although the county officers still have certain 
functions. San Francisco, Baltimore, St. Louis, and Denver are detached 
from counties and have governments independent of them. In Virginia, 
ail cities are closed to county authorities, the cities administering both 
municipal and county functions,-® Some other examples might be given, 
but it must be said that the progress of such consolidations is slow. Rural 
communities will frequently oppose a city-county consolidation because 
it means to them an increase in taxes, and they will oppose the detachment 
of the cities from the counties because it means a heavy loss in taxable 
property. The opposition is logical enough in both cases. 

The possibility of “regions.” But even if counties and cities have the 
constitutional authority to consolidate or separate, and vote to do one or 
the other, the problem of the metropolitan area is left unsettled in many 
regions. This is true because an urban area may extend into several coun- 
ties or into several states. The problem then becomes very complex. 
A number of students of the metropolitan area are now recommending 
a new political unit to be called the “region.” This unit would be given 
the authority to deal with such matters as sanitation, health, transporta- 
tion, and planning for all of the units of government within a designated 
metropolitan area. There is much to be said for the proposal, but before 
such a plan can be put into operation the electorate, the state legislatures, 
and Congress (to approve interstate compacts) must be converted to it. 
But, as indicated above, government units in certain regions have united 
upon specific functions — water in the San Francisco area and sewage dis- 
posal in the Chicago area. The Boston region has a number of authori- 
ties whose jurisdiction extends over, that metropolitan district. The New 
York Port Authority, a shining example of regional co-operation, was es- 
tablished by compact between New York and New Jersey with the ap- 
proval of Congress. Yet the big job remains to be done— the job of or- 
ganizing the metropolitan region to exercise authority in all matters of 
common interest in the area.^® 

pp. Macdonald, op, cit,, pp. 118 ft.; R. B. Pinchbeck, “City-Countv 

Separation in Virginia’' National Municipal Review, July, 1940, pp. 467-492. 

2e c. E. Merriam, S. D. Parratt, and A. Lepawsky, The Government of the Metropolitan 
Region of Chicago (193s); New York State Constitutional Convention Committee, New 
York City Government; Functions and Problems (1938). 
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★ ★ ★ 

The student is no doubt much more interested in the human side of the 
government than in the administrative structure discussed in the two pre- 
ceding chapters. The high executive and administrative officers have al- 
ready received attention. We are now to go into the ranks of the approxi- 
mately 6,000,000 employees of the national, state and local governments.^ 
These are, so to speak, the privates and non-commissioned officers of the 
forces of administration. They do the routine work, and they are the 
government agents with whom the humblest citizen comes into daily con- 
tact. In exploring the government’s civil servant problem, we shall take 
care not to lose sight of the servant himself. To express it concretely, we 
shall interest ourselves in our postman: how he got his job, his pay, his 
chances for pi'omotion, the manner in which he may be disciplined for 
failure to perform his duty, and his ultimate retirement on an annuity. 
The personnel problem is very much the same in any unit of government; 
but we shall treat of the national government’s problem first, following it 
with a brief discussion of state and local administrative personnel. 


I. A BRIEF HISTORY OF THE NATIONAL CIVIL SERVICE ^ 

The period of efficiency. It was not until about sixty years ago that any 
serious restrictions were placed upon those who appointed our minor fed- 
eral officers and employees. From Washington to John Quincy Adams 
(1829), Presidents and heads of departments usually picked for federal 
positions the best men available. Washington’s appointments w^ere with- 
out regard to party, although he showed some preference for Federalists 
during his second administration. Old soldiers, however much they 
might win the personal sympathies of those in authority, received no ap- 
pointments unless they possessed the requisite qualifications. Washing- 

1 In 1941, Mosher and Kingsley, (p. 38), gave an estimate ranging from 4,454,000 to 
4,629,000 induding 1,208,000 teachers. Since that date the numbers of federal em- 
ployees has been increased to nearly 3,000,000. There are now probably 1,200,000 
teachers, 550,000 state, 975,000 municipal, and 625,000 county and minor unit employees. 

2 C. R. Fish, The Civil Service and the Patronage (1905); W. D. Foulke, Fighting the 
Spoilsman (1919); L. Mayers, The Federal Service (1922); Chs. I-V; C. E, Merriam and 
H. F. Gosnell, The American Party System (1940 ed.), Chs. IX~XII; W. E. Mosher and 
J. D. Kingsley, Public Personnel Administration (1941 ed.), Chs. 1 -VI; L. D. White, 
Public Admmistration (1939 ed.), Chs. XVIII-XIX. 
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ton and John Adams were followed by Jefferson and his Democratic party. 
The only change which the new party made consisted in the removal of 
a few Federalist officeholders in order to give places to Democrats and thus 
bring about a sort of equilibrium between the two parties in the matter 
of offices. After two years, no more removals were made, and the only 
questions asked concerning a candidate for office were: “Is he honest? Is 
he capable? Is he faithful to the Constitution?’' ^ 

The period of unblushing spoils. Jackson is frequently charged with 
the responsibility of bringing in the era of spoils. He was President at 
the time and he favored “the system,” but there were a number of accom- 
plices in the crime. Twenty years or more before Jackson’s advent to 
power, the spoils system made its beginning in some of the states, particu- 
larly in New York. In 1820 Congress established the four-year term for 
certain offices, and from time to time included other offices in the same 
category. Although the provisions of this Tenure of Office Act were not 
used for spoils purposes until 1829, it is clear that they constituted an 
alarming threat to the civil service. Jackson was the champion of the 
rugged class which had put him in power and which believed that the 
people should rule in fact as well as in theoi'y. The new President’s views 
concerning offices may be summarized in a few sentences. Long continu- 
ance in office sometimes causes men to become careless and often corrupt. 
The duties of public office are so simple, or should be made so simple, that 
any man of intelligence can perform them. In a people’s government one 
man has no more right to public office than another. The argument was 
plausible, even that part referring to the simple duties which officeholders 
performed; for government was relatively simple in Jackson’s day. With 
a clear conscience, Jackson accepted the aid of Van Buren and others, 
and put his philosophy into practice. At bottom, the reason for the in- 
troduction of the spoils system was simply this: the democratic revolution 
of the Jacksonian period put forward new leaders who, unlike the well 
born gentlemen who for the most part directed our political destinies 
during the first forty years of our national existence, were usually men of 
small means. They could not support themselves and give their time un- 
selfishly to politics. They had to make politics pay. Elective offices took 
care of a few; but the rank and file, the local leaders, found sustenance in 
the postal service, the revenue service, or in other appointive positions.^ 

Decline of the service. Under the new system, the efficiency of the fed- 
eral service declined rapidly. Outright corruption was not uncommon. 
Swartwout, collector of the Port of New York, fled to Spain with over 
$1,250,000 which belonged to the federal treasury. Nor were “the peo- 
ple” particularly indignant. They smiled, marveled at the thief’s bold- 
ness, and for years laughingly referred to any official who stole public funds 

8 Quoted from Jefferson's Writings in Fish, op. cit, p. 36. 

4 Fish, op, cit., pp. i56“15'7. 
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as a '‘Swartwouter/’ The spoils system suited the rugged and none too 
scrupulous individualism of the times. The new Whig party criticized it 
severely; but when it came into power, it removed Democrats and installed 
Whigs, following spoils principles in good Jacksonian fashion. In short, 
the spoils system became an established institution. All Presidents from 
Jackson to Garfield were either its ardent supporters or its unresisting 
victims. 

The age of reform. As early as 1853, Congress made some attempt to 
introduce the merit system by ordering the classification of clerks in the 
departments and by the requirement that only those who passed exami- 
nations should be appointed This law was defective in several ways. It 
did not put selection on an open competitive basis; but left politicians to 
name their men, who then secured positions upon passing the examina- 
tions. It was thus unfair to those who happened to have no political 
friends to name them for places, and it handicapped administrative au- 
thorities, in that they had no group of eligibles from which they could 
choose the most competent. Furthermore, the law was very indifferently 
enforced after the first few years of its existence. Another civil service act 
was passed in 1871; but it was abandoned by President Grant two years 
later because of his own coolness toward the law and the lack of financial 
and moral support in Congress. But there was still some conscience in the 
land. George William Curtis and other advocates of civil service reform 
continued their work, with a slowly mounting public sentiment behind 
them. The assassination of Garfield, in 1881, by a disappointed office 
seeker gave the reform movement a decided stimulus. Two years later 
Congress passed the famous Pendleton Act, the main features of which 
are still in force. 

The Pendleton Act. Some of the more important provisions of the 
Pendletpn Act are here summarized. (1) Certain groups of civil service 
employees are classified, that is, brought under the merit system, by the 
statute, and others may be so classified at the discretion of the President 
and the heads of departments. Other employees remain unclassified or 
outside the merit system. (2) Entrance into the classified service is by 
open, competitive examination, and recommendations from Congressmen 
'‘except as to the character or residence of the applicant’' are not consid- 
ered. (3) Preference in employment is to be given to war veterans. 
(4) Employees are free from assessment for party purposes and denied the 
privilege of active participation in politics. (5) The Act is carried into 
effect very largely by the President, acting through a bipartisan Civil Serv- 
ice Commission of three members. 

Extension of the merit system. Perhaps the most fundamental provi- 
sion of the Pendleton Act is the one which authorizes the President to in- 
crease the number of offices in the classified list. Only the classified offices 
are under the merit system, and the system is therefore a farce unless the 
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Presidents generously exercise their powers to enlarge the list. How have 
they responded to this duty? • When the law first went into effect (1883), 
only 13,924 of the 131,000 federal employees were placed in the classified 
service. This was a cautious beginning. But every President has added 
employees to the classified list. For example, Cleveland added the rail- 
way mail clerks; Harrison, the clerks and carriers of the free delivery post 
offices; McKinley, the Philippine service; Theodore Roosevelt, the rural 
free delivery men, and a number of others; Wilson, income-tax employees 
and others; Hoover, employees of the District of Columbia; Franklin 
Roosevelt, certain employees of the Farm Credit Administration and of 
various other agencies. But Congress has not left to the Presidents the 
entire responsibility of extending the merit system. For example, it 
placed the Census Bureau's employees under the system in 1902 and did 
the same for those in the Prohibition Bureau in 1927. 

A most significant victoi'y in recent years for the merit principle came 
when postmasters were brought under it in 1937. For many years the 
“most prized prerogative" of each majority member of the House of Rep- 
resentatives was the right to name the first, second, and third class post- 
masters in his district. (Fourth class, I'ural, postmasters have been undei 
the merit system since Taft's Administration.) Wilson gave congressmen 
a jolt by an order to the Civil Service Commission to hold an examination 
whenever a vacancy occurred in one of the three classes. Somewhat 
heroically the President named, for the four-year statutory term, the man 
who passed the best examination. With the change of administrations 
Wilson’s order was practically nullified. In July, 1936, President Roose- 
velt issued an executive order making future postmasters subject to merit 
selection. But an act of Congress was required to abolish the four-year 
term and really make the merit principle effective. Backed by the pres- 
tige of his great victory in November and by the recommendation;^ of his 
Committee on Administrative Management, the President finally achieved 
victory in the Ramspeck-O ’Mahoney Postmaster Act (1938). By this legis- 
lation the first, second, and third class postmasters, nearly 15,000 of them, 
were placed under the classified service. They are still, perhaps unfor- 
tunately, to be appointed by the President and the Senate, but important 
elements of the merit system are imposed by the provision that only candi- 
dates certified by the Civil Service Commission as having the highest rating 
shall be appointed and by the further provision that the appointment shall 
be indefinite, not for just four years as formerly. 

In 1938 President Roosevelt extended the competitive service to all em- 
ployees for whom the statute authorized him to make such requirement. 
This brought about 45,000 more employees qnder the merit system. The 
number would have been practically doubled had not Congress excluded 
positions under the Works Projects Administration. The" President, in 
the face of this and other anti-merit system action on the part of Congress, 
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continued to urge Congress to give him authority to place nearly all other 
federal employees under that system. In November, 1940, Congress, with 
“agony and groans,” passed the Ramspeck Act, a measure of more promise 
for the merit system than any enacted since the passage of the origijial civil 
service act. It authorized the President to place within the clas|j|ied fcrv- 
ice nearly all of the federal employees, and provided that incu’ilibent# of 
1940 should retain their positions, if they had served satisfactoril^for six 
months and if they could pass a non-competitive qualifying test. The 
President was not slow to begin the exercise of this authority, and the per- 
centage of federal employees under the merit system soon reached an all- 
time high. 

But the spoilsmen die hard. The reformers have had to fight for the 
merit system every foot of the way; often they have had to retake lost 
ground. In times of emergency it is necessary to lower standards some- 
what, and that need is used as an excuse for a rush for a return to the 
spoils system. During the First World War and immediately thereafter 
there was a lowering of standards and an increase in the number of 
“exempt” positions. The situation was even worse when the New Deal 
set up its many agencies to deal with the great depression. The present 
demand for federal employees for war positions will doubtless mean an- 
other setback. In any event, those who would improve the status and 
quality of public employees must fight continuously. 

The good work started under President Arthur was partly undone by 
President Cleveland, who was hard pressed by Democrats whose appetites 
had been whetted by seeing the Republicans eat at the public crib for 
twenty-five years. W’hen the Republicans came back into power, Cleve- 
land's extensions of the merit system were partially set aside in order to 
make room for the faithful. The moral fervor which in part character- 
ized the Democratic victory in 1912 did not deter President Wilson from 
yielding to the importunities of his followers, who had experienced six- 
teen lean years. Flushing with triumph, the Republican President and 
his advisers, in starting the country on the road to “normalcy” in 1921, 
had few qualms of conscience and followed good precedent when they re- 
moved some Democrats “for the good of the service.” Why do Presidents 
backslide? It is because there are still many people who do not believe 
in the merit system. They are not often so outspoken in their opposition 
as its enemies of fifty years ago, who ridiculed “snivel” service reform and 
labeled it the “Chinese system”; but considerable opposition and a great 
deal of indifference remain — opposition on the part of politicians, and 
indifference on the part of the public. 

In 1914 William Jennings* Bryan, while Secretary of State, asked the 
Receiver-General of Customs at Santo Domingo to let him know what 
positions he had for “deserving Democrats.” Speaking of the first Wilson 
administration, Vice President Marshall said his only regret was that they 
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could not displace more Republicans and give their jobs to Democrats. 
Harding’s Assistant Postmaster General, John M. Bartlett, regretted that 
offices which paid as high as $5,000 should be in the classified service. 
“What’s wrong with the spoils system?” shouted a congressman from 
Ok 1 aho]iFa on the floor of the House in 1937. “America has grown great 
on spoils^,” he declared. “I can do a better job of picking the postmasters 
for m^i^idistrict than any Civil Service Commissioner.” It is a matter of 
regret that the Member spoke the sentiments of a large number of his coh 
leagues. 

Why the merit system anyway? The reader might raise the question, 
“Why, alter all, should we be so insistent about the merit system? Why 
shouldn’t the winning party have the offices?” The victorious party 
should have the political offices, the few offices in wdiich policies are formu- 
lated; for otherwise, the party would have some difficulty in carrying out 
the program it submitted to the people during the campaign. But the 
great majority of the offices, perhaps ninety-nine per cent of them, are non- 
political. These should be under the merit system for the following 
reasons. (1) The merit system removes the demoralizing influence in the 
service which the partisan scuffle for office causes. (2) It very largely pre- 
vents the assessment of officeholders for political purposes. (3) It requires 
of the civil servants loyalty to the government rather than loyalty to a 
party. (4) It gives the employees security of tenure, without which no 
technical or professional officer can do his best work. (5) It elevates the 
civil service to a profession. (6) It makes possible a high degree of spe- 
cialization within the service — an indispensable achievement if the gov- 
ernment is to carry out the many technical duties it now assumes. No 
doubt other claims could be made for the merit system, but these will suf- 
fice. The President’s Committee on Administrative Management recom- 
mended (1937) that all officers be selected and retained on the merit basis, 
excepting only those called to the highest position and who have policies 
to determine. President Roosevelt's program of extending the merit 
system was, of course, based largely upon this recommendation.® 

IT. THE OPERATION OF THE NATIONAL CIVIL SERVICE LAWS 

The Civil Service Commission. As already mentioned, the Act of 1883 
provided for a bipartisan Civil Service Commission of three persons, to be 
appointed by the President and Senate. Some very able men have served 
on this Commission. Theodore Roosevelt was a member from 1889 to 
1895, and Professor Leonard D. White, one of the country’s leading au- 

5 Time, February 8 , 1937. 

« Report, p. 9. 

Annual Reports of the V.S. Civil Service Commission; Mayers, op. cit., Chs* VI-XVI; 
Mosher and Kingsley, op cit, F. W. Reeves and P. T. David, Personnel Administration in 
the Federal Government (1937): White, op. cit., Chs. XX-XXIX. 
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thorities on public administration, served from 1954 to 1937. Several 
times the Commission has passed through the fire of congressional investi- 
gation, and each investigation seems to have added to its good reputation. 
Acting under the original civil service law and Qther statutes and func- 
tioning under the general direction of the President, the Commission pro- 
vides for open competitive examinations . and certifies those who have 
passed with the highest grades to the appointing officers; administers stat- 
utory provisions and civil service regulations on the political activity of 
federal classified employees and certain state and local employees partici- 
pating in federally financed activities; maintains service records and quali- 
fications records of all federal employees; conducts investigations relating 
to the civil service; provides a system of promotion; establishes, in co-oper- 
ation with other government agencies, training courses for federal em- 
ployees; and administers the Classification Act and the Civil Service Retire- 
ment Act. These functions the Commission discharges through fourteen 
divisions and several other units. For convenience in meeting the em- 
ployment needs of federal administrative agencies scattered throughout 
the United States, the nation is divided into thirteen civil service districts, 
each with headquarters in some principal city. Under the supervision of 
the district offices are approximately 5,000 local boards of examiners. 
Since 1940, much of the effort of the Commission and these district offices 
has been directed to meeting the unprecedented needs of the government 
for employees in numerous war agencies. 

Variety of civil service examinations. There is no such thing as the 
civil service examination. Different work calls for different qualifica- 
tions, and it follows that there are as many different examinations as there 
are different positions to be filled. The idea that the average person has, of 
a single civil service clerical examination which most high school graduates 
could pass, is all wrong. Of course, there are many examinations for 
clerkships paying from, say, 1 1,200 to $2,000 a year; but there are thou- 
sands of positions requiring the highest training and paying $3,000, $4,000, 
$5,000, or even more. Looking through the list of civil service “offerings,” 
we find that our government wants, among many other experts, poultry 
geneticists ($3,800 to $4,000 per annum); teachers of colonial weaving 
($1,800); several grades of guidance and placement officers ($2,6oo-f4,4oo); 
seamstresses ($1,300); senior olericulturists ($4,600-15,400); assistant and as- 
sociate fisheries economists ($2,6oo-$3,8oo); assistant pomologists ($2,600- 
$3,200); experts in social service administration ($3,20o-$3,8oo); varying 
grades of home economics specialists (|2,6oo-$5,2oo); sugar beet pathol- 
ogists ($3,800-14,400); radio engineers, from assistants to seniors ($2,600- 
$4,600); assistant gardeners ($1,260); assistant leather chemists ($2,600); 
toxicologists ($3,8oo-$4,6oo); research assistants for the Civil Service Com- 
mission ($3,200); educationists ($3,8oo-$4,6oo); and principal agronomists 
for wheat investigations ($5,6oo-$6,4oo). Applicants for positions of the 



534 Government in the United Slates 

type mentioned are given ‘'unassembled’’ examinations, which will be 
explained later. 

The civil service has places also, with appropriate salaries, for elevator 
conductors, elevator mechanics, antinarcotic agents, woodworker helpers, 
junior foresters and range examiners, junior mathematicians, assistant 
accountants, junior observers in meteorology, assistant inspectors for radio 
enforcement, radio operators, reservation protectors of mammals and 
birds, diarymen, junior microanalysts, computers, stenographers, and 
typists, to mention only a few. Positions of these and similar classes are 
filled from the list of applicants who pass “assembled” examinations, pres- 
ently to be explained. If the student is unfamiliar with some, of the 
titles named above, he is in the same class as the writer; but the random 
selection nevertheless gives us some idea of the more than 1,700 varieties of 
civil service examinations. From 1933 to 1940 the annual average number 
of applicants examined was well over a half million, and the number has 
been much higher since the latter date.® 

“Unassembled” and “assembled” examinations. Applicants for the 
higher class positions in the civil service are not usually required to report 
at any place for examination. Hence, the term “unassembled” is applied 
to such examinations. Competitors for the kinds of positions just men- 
tioned really take no examination at all; but they must forward material 
showing their qualifications to the Civil Service Commission, where it is 
passed upon by designated officers. Thus, a man who wishes to qualify 
for the position of associate fisheries economist must show that he is a 
college graduate; that he has had experience in matters related to fisheries; 
and must submit a thesis or publication on the subject. With all the 
relevant facts before the examining committee, he can be gi'aded more 
satisfactorily by this method than by the regular type of examination with 
which the college student is familiar. 

The rank and file of competitors for places in the civil service take the 
“assembled” examination. For example, stenographers and typists must 
go to one of the 500 or more designated places in the states and territories 
and take a regular examination on the practical subjects in which stenog- 
raphers and typists are expected to be proficient. The papers are then 
graded and the competitors listed in the order of their proficiency. 

Noncompetitive examinations. The types of examinations discussed 
above are competitive, and the high men get the positions. Although 
nearly all the civil service examinations are of this character, the non- 
competitive principle is applied in certain cases. This “pass” system is 
generally held to be pernicious and regarded as likely to be little better 
than no examination at all, if employed for securing clerical employees; 

sin the depression years, considerable less than half of the applicants passed the 
examinations. 
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but in special cases, and for certain important positions, it is probably 
desirable. For example, it seems only fair to use this method of examina- 
tion for those holding positions at the time such positions are brought 
within the classified service. 

Practical vs. general examinations. The law requires that all civil 
service examinations be practical, and, in general, this rule is adhered to. 
Many students of personnel problems think we have overdone the “prac- 
tical” feature in our examinations. They hold that the English system 
is better. Under that system, candidates are given general rather than 
practical examinations. Those who seek the higher places in the service 
are given what constitutes essentially an examination for a university 
degree, and those who are candidates for the lower places are examined 
on subjects taught in the public schools. The English theory is that these 
examinations result in the selection of the best all-round men, who can 
easily learn the practical duties of office when assigned to them. The very 
high character of the English civil service seems to indicate strength in 
the theory. During the last few years the Civil Service Commission has 
developed a general-purpose examination for recent college graduates. It 
has some kinship with the English type of examination and it is believed 
that it is bringing to the public service capable men who will develop as 
administrators. 

Appointment. We return now’’ to those who take the competitive exam- 
inations. All who obtain a rating of 70% or better are placed on the 
eligible list. When a particular position becomes vacant, the appointing 
officer must fill it by the selection of one of the three highest on the list of 
eligibles for that position. The department head or other high adminis- 
trative officer who makes the appointment is allowed to choose one of 
three, in order that he may consider personality and special qualifications 
in making the selection. It is obvious that this discretion may at times be 
abused, but there is no doubt that it is used to good advantage by con- 
scientious officials. 

A civil service rule requires that “as nearly as the conditions of good 
administration will warrant” the appointments shall be made among the 
states and territories upon the basis of population. It has not been pos- 
sible, however, to adhere to this rule very closely. Some states do not fur- 
nish their quotas of eligibles, and some, particularly the North Atlantic 
states, furnish an excess. Furthermore, fair apportionment is difficult if 
not impossible to maintain, due to the fact that veterans and their wives 
or widows are appointed without regard to apportionment principles, al- 
though such appointments are charged to the state quotas. 

Veteran preference. This brings us to the subject of veteran prefer- 
ence. It has long been our practice to make special concessions to veterans 
in the civil service. These concessions, which are being augmented almost 
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every year, may be stated in a few sentences. (1) There is no age limit for 
veterans. (2) The apportionment provision does not apply in their case. 
(3) Height and weight requirements are ordinarily dispensed with. (4) 
Closed examinations may be reopened to veterans under certain condi- 
tions. (5) An appointing officer who passes over an eligible veteran and 
selects a non-veteran with the same, or lower, rating must file with the 
Civil Service Commission his reasons for so doing. (6) A veteran who is 
not disabled has 5 points added to his examination grade, thus making 
65 the “pass mark'' for him, wffiile 70 is required of non-veterans. 

Veterans who have a service-connected disability, wives of injured vet- 
erans who themselves are not qualified for appointment, and veterans’ 
widows, are given still larger privileges. (1) The commission may waive 
physical requirements in the case of disabled veterans. (2) It may hold 
quarterly examinations exclusively for men and women entitled to dis- 
ability preference, even though lists from which appointments are made 
already contain eligibles. (3), The disabled veterans, widows of veterans, 
and wives of veterans who themselves are physically incapacitated for the 
civil service, have 10 points added to their earned rating. (4) They are 
accorded a much greater favor through the provision that, if eligible for 
appointment, they shall be certified ahead of all ordinary veterans and 
non-veterans, regardless of their ratings. Veterans of either class, dis- 
abled or not disabled, are given preference in retention in the service 
when a reduction in the force occurs.^ 

Is VETERAN PREFERENCE FAIR TO THE SERVICE? There is iio reason why 
the veterans should not have some of the privileges mentioned. But, 
should ablebodied veterans be given 5 extra points, and should disabled 
veterans, wives of incapacitated veterans, and veterans’ widows be given 
10 extra points and, in addition, be placed at the top of the list of eligibles, 
regardless of their ratings? The basis of the civil service is merit — the 
appointment of candidates best qualified for the positions. Having re- 
gard to the purpose of the merit system, to answer in the affirmative the 
question just raised, one must argue somewhat as follows: “Ablebodied 
veterans are 5 points more competent to fill civil service positions than are 
non-veterans possessing the same qualifications. Disabled veterans, wives, 
and widows are 10 points more competent than non-veterans, and 5 points 
more competent than physically fit veterans. Not only that, but those in 
the ho-point' class are so competent that they must be appointed before 
any other eligibles may be selected.” This “argument” is absurd. Vet- 
eran preference does not rest upon the merit system, but it is based upon 
the theory that the government should take proper care of the veterans. 
This theory is not disputed; but many students of public personnel prob- 
lems maintain that the government should discharge its obligation through 

9 On the rules relative to veteran preference, see Annual Reports of the Civil Service 
Comrhmion, especially that for the year 1931, pp. 8-n and for the year 1932, pp. 19 ff. 
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other means; that the *‘state as administrator should not bow to the state 
as almoner/’ 

Promotion. Under the merit system the new employee is on probation 
for six months. If he serves satisfactorily through this period, he becomes 
a regular member of the great body of civil servants; and, if he is a normal 
human being, he hopes to receive promotions from time to time. His 
chances are not so good in some branches of the federal service as they 
are in private business. This is because relatively few men are needed in 
the higher positions and because too many of these positions are filled by 
political appointment rather than by promotion of “career” men. The 
Civil Service Commission has done very little about promotions, leaving 
that important phase of personnel administration very largely to the ap- 
pointing officers in the departments. 

The question of open or closed services. Congress has by statute re- 
quired that the higher places in certain branches of the service, for exam- 
ple, in the medical corps of the Public Health Service, be filled by promo- 
tion from the lower positions. In some other administrative units the 
appointing ofiicers, of their own volition, have followed the system of 
filling the upper grades by promotion from within the service rather than 
by recruitment from without. This is a tradition in the postal service. 
All the 300,000 postal employees, except the chief officers in the Depart- 
ment at Washington and the first-, second-, and third-class postmasters,^^ 
enter the service as clerks or carriers. From this humble beginning, a 
clerk or carrier with the requisite qualifications may be promoted by 
successive stages until he becomes postmaster of a large city, division sup- 
erintendent of railway mail, or receives some other responsible position. 
Many positions in the federal service above the low’^est grade must be or 
may be filled by recruitment. Such positions are said to be “open,” as 
distinguished from the places filled by promotion, which are designated 
as “closed.” 

Authorities on personnel generally favor the closed system, on the 
grounds that it offers strong inducements to competent and ambitious per- 
sons to enter the service at an early age, increases the opportunity for ad- 
vancement, and improves the morale of the employees. Few will deny, 
however, that the open system often makes possible better selections for 
special and important positions; and a rigid use of the closed system in 
all lines of the civil service is seldom advocated. We somewhat cau- 
tiously conclude, then, that promotion is the more desirable method of 
filling positions above the lower grade if training for the higher positions 
can be readily acquired by experience in the service, and that recruitment 

10 About one fourth of the civil service employees selected between 19x9 and 1939 fell 
within the veteran classification. Mosher and Kingsley, op. cit., p, 241. 

11 Although now within the classified service postmasterships may still be filled by 
recruitments. 
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from the outside is advisable if the positions require broad general educa- 
tion or special technical training.^^ 

The basis of promotion. One of the most perplexing questions in 
the field of personnel administration, according to Lewis Mayers,^® is that 
of the method of selection for promotion. In all except the largest or- 
ganizations, the administrative officer has sufficient contact with his force 
to know who should be promoted. However, some formal method of‘ 
promotion is usually recommended. Such a method furnishes the officer 
responsible for promotions with a fairly high degree of protection from 
political pressure, and gives the rank and file of employees the feeling 
that they are receiving fair treatment in the matter of advancement — a 
most important factor in keeping up the morale of the service. 

Despite the generally recognized advantages of some formal method of 
promotion — promotion on the basis of seniority, service record, examina- 
tions, or a combination of these — the administrative officers in nearly all 
branches of the federal service have almost complete discretion in selecting 
men for advancement. An exception to this practice is noted in the Pub- 
lic Health Service, where certain officers and employees are promoted only 
after a term of years in each grade and the passing of an examination for 
the next grade. In most of the departments there is a requirement that 
service or efficiency records be kept for the employees; but these records 
are far from perfectly kept, and in few departments, if any, are they more 
than very general guides to the administrative officers. It is generally 
agreed, however, that higher administrative officers should have a fairly 
wide degree of discretion in the matter of promotions; that any detailed 
plan established by the Civil Service Commission would unduly interfere 
with the necessary freedom of action of administrative chiefs. Perhaps 
the federal service has found a partial solution for the problem. An 
Executive order of 1938 directed the Civil Service Commission to prepare 
a plan for promotion and transfer, and the Commission has devised such a 
plan. It charges the departments with the responsibility of developing 
and administering competitive promotion tests and procedures, subject to 
certain conditions of which the following are the most significant: (i) an- 
nouncement, extent, and notice of competition; (2) nature of examina- 
tions; (3) and conditions for noncompetitive promotion. It will be no- 
ticed that the Commission fixes only general standards, leaving to the 
departments the problem of working out the details within the broad 
limits prescribed. It seems that little has been accomplished as yet, al- 
though the plan holds promise.^* 

Discipline and removal. In any business organization it is most impor- 
tant that effective forms of discipline and removal be maintained; other- 

12 On this topic, see Mayers, op. cit., Ch. VIII and Mosher and Kingsley, op. cit., Chs. 
XV and XXII. 

i» Op. ciU pp. 303-304* 

14 Mosher and Kingsley, op, cit., p. 319, 
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wise it is impossible to secure from all employees a satisfactory standard 
of service. Private business ordinarily has no difficulty in applying rather 
drastic and summary disciplinary principles, but governments are often 
charged, perhaps thoughtlessly, with “going easy’’ with their employees. 
Public employees may often have influence with some legislator or other 
official, and, to avoid difficulty, disciplinary officers occasionally put up 
with an employee who is far below the standard. Then too, since the 
element of profit is absent from the public service, one of the strong incen- 
tives for weeding out those who function at a loss is absent. Also, the of- 
ficer who has immediate supervision of an employee usually lacks the au- 
thority to remove him, that form of execution being reserved for the 
department head or some other high official. The higher officers of the 
federal service do have adequate powers of discipline and removal, but, 
for the reasons just given, the powers are perhaps not so freely exercised as 
they should be. 

What are the legal requirements respecting remot als? A federal statute 
of 1912, which has served as a model in a number of states and cities, pro- 
vides that no person in the classified service shall be removed “except for 
such cause as will promote the efficiency of said service”; that the reasons 
for a removal must be given in writing to the person whose removal is 
sought; that such person shall be given time to answer these reasons in 
writing; “but no examination of witnesses nor any trial or hearing shall be 
required except in the discretion of the officer making the removal.” The 
act also provides that “in making removals or reductions, and in other 
punishments, like penalties shall be imposed for like offenses, and no dis- 
crimination shall be exercised for political or religious reasons.^"’ The 
original Civil Service Act forbids any officer or employee of the United 
States mentioned in the act to “discharge or promote, or degrade, or in any 
manner change the official rank or compensation of any other officer or 
employee, or promise or threaten so to do, for giving or withholding or 
neglecting to make any contribution of money or other valuable for any 
political purpose.” 

Manifestly, the power of administrative officers to make removals is not 
seriously restricted by law^s and rules. But conscience and the traditions 
of the service are usually, although not always, sufficient to protect em- 
ployees from unjust removal. Removals and other forms of disciplinary 
^ action are relatively few in number, the employee usually receiving the 
benefit of any doubt. 

Partisan activity prohibited. Various efforts are made to protect those 
under the merit system from political pressure on the one hand, and to 
restrain them from voluntary partisan activity, on the other. The Civil 
Service Act prohibits any officer of the United States, except the President, 
from soliciting or receiving a contribution from any other officer or em- 

15 37 Scat. 555, sec. 13. 
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ployee for a political purpose. The Civil Service Commission is author* 
ized to investigation violations of this provision and it has shown consid- 
erable energy in exercising this power. The act further states that no 
person in the public service is for that reason under any obligation to 
render any political service, and that no person in the service has any right 
to coerce the political action of any other person. Although there are no 
penalties prescribed for the violation of this provision, it is generally be- 
lieved that it is fairly well observed.^® The federal employee does not 
enjoy full protection from political pressure, however. Persons not hold- 
ing any office may solicit him anywhere except at the place of his employ- 
ment. It requires no stretch of the imagination to realize that a non- 
officeholder active in politics may, almost as easily as an official superior, 
coerce an employee.^^ The law should, therefore, be broadened to pro- 
hibit solicitation by any person. 

May an employee of his own free will engage in partisan activities? 
Rule I of the civil service regulations states that he retains the right to 
vote and to express privately his opinions on all political subjects, but that 
he shall take no active part in political management or political cam- 
paigns. In practice, this rule means that an employee may do such things 
as attend party meetings and vote in the same, if he takes no active part; 
hold membership, but not office, in political clubs; and make party con- 
tributions through any person not employed by the United States. The 
rule is intei'preted to prohibit him from doing such things as serving as a 
delegate to a convention, offering himself as a candidate for office, distrib- 
uting campaign literature, transporting voters to and from the polls, and 
betting upon the results of elections. Those in the competitive classified 
civil service are thus rather severely limited with respect to political con- 
duct — some say to the point where they cannot exercise their rights as 
citizens. But as long as so many superior administrative officers hold their 
positions as political appointees, it is doubtful if the rank and file of the 
employees responsible to them could find adequate protection from politi- 
cal coercion but for this rule. We have, then, an interesting case of a 
rule apparently designed to curb the partisan activities of the general run 
of employees, but which serves the much more useful purpose of protecting 
them from the partisan influence of their superiors. 

The Hatch Acts. These measures of 1939 and 1940 were explained 
in part in Chapter 9, section vn, but it is deemed necessary to add a‘ 
paragraph here on their prohibitions regarding partisan activity in the 
civil service. The first of these acts was designed to curb the political 
activity of unclassified (these had been the worst offenders) as well as 
classified civil servants. With the exception of a few score high officials, 

16 Mayers, op. cit., p. 158. 

17 In 1928 federal employees were urged to form “Hoover-for-Presidenf' clubs. The 
initiation fee was ten dollars. The clubs never met. The “initiation fees*’ were turned 
over to the campaign committee. Peel and Donnelly, The xpsS Campaign^ p. 46. 
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all civil servants are prohibited from engaging in “pernicious political 
activities/’ As interpreted this act means that federal employees, may 
not, with certain very minor exceptions, rim for public office or take part 
in party affairs. The law does not, however, apply to unclassified em- 
ployees with the same severity with which it applies to those who are classi- 
fied, the former still having the “privilege” of being solicited for cam- 
paign funds and the right to express publicly (classified employees only 
privately) their opinions, providing such public utterance does not con- 
stitute a part of an organized campaign. The act of 1940 forbids any 
person employed by a state or local governnfent, in a service financed 
wholly or principally by the federal government, to participate in party 
management and political campaigns, to solicit party funds, and other- 
wise to engage in political activities. The Civil Service Commission 
carries a large part of the difficult assignment of enforcing these acts. If 
classified employees of the federal service violate the first act, the Com- 
mission sees to it that they are removed from office; if unclassified em- 
ployees violate it, the Commission reports to the federal agencies to which 
such employees are assigned, and the agencies are supposed to make the 
removals. In the case of the second act, federal agencies having charge of 
disbursements to state and local agencies report all violations to the Com- 
mission and the Commission may make investigations of its own. A state 
or local government, upon being informed of the delinquency of an em- 
ployee, must remove him; and if it does not do so, the federal agency 
through which the funds are supplied for the project on which he is em- 
ployed withholds a sum of money double the culprit’s salary. Such laws 
do not mark the beginning of a millennium of politically clean public 
employees. They rather mark another, and belated, attempt to remove 
some of the worst features of politics from administration. 

Employees’ organizations. Related somewhat to the general question 
of the political activities of employees, is the problem of employees’ or- 
ganizations.^® Just as laborers and professional men not in government 
employment have their unions and associations for vocational and profes- 
sional purposes, so the civil servants have developed their organizations 
with similar ends in view. It is true that public employees adopted the 
plan of organization later than private employees; but in the past thirty- 
five years the former have shown a growing tendency to organize, and 
there is little doubt that this movement will continue. There are a num- 
ber of such organizations within the postal service. Of these, the National 
Federation of Post Office Clerks and the Railway Mail Association may 
be mentioned. A National Federation of Federal Employees (founded in 
1917), with locals throughout the country, receives practically all civil 
servants who desire membership except postal employees. In 1931 a 

IS On this topic see Mosher and Kingsley, op. cit., Chs, XXIV, XXV; White, op. cit.^ 

chs. xxvn-xxix. 



542 Government in the United States 

dispute within the American Federation of Labor led to the formation of 
the American Federation of Federal Employees, an organization which 
has had an active if short history. Still later, in 1937, 
the C.I.O. controversy led to the formation of the United Federal Workers 
of America, an organization which .affiliated with the C.I.O. 

Employees’ organizations are naturally concerned with such matters as 
the maintenance of the merit system, the improvement of working condi- 
tions, salary increases and standardization, and pensions; and sometimes 
they show genuine interest in improving the quality of the services they 
render. Although it is trife that such associations are not always unselfish 
and that their programs with respect to salaries, pensions, and some other 
phases of public employment may run counter to the public interest, their 
general influence is on the credit side of the ledger. They almost invaria- 
bly support the merit system, collectively present their grievances, and 
otherwise build up the morale of the service. They also serve as units 
through which the higher administrative officers may effectively reach the 
whole body of employees. Technically, of course, there is no reason why 
this may not be done through regular official channels; practically, how- 
ever, it is often much easier to secure whole-hearted co-operation through 
a conference with the leaders of the employees. 

Affiliation with outside groups. Since 1912 the postal employees 
have been permitted to affiliate with the American Federation of Labor, 
and this permission logically extends to other civil servants. Employees’ 
organizations may not, however, affiliate with outside associations which 
impose upon them the obligation to strike. Some congressmen and high 
administrative officials are nevertheless opposed to affiliation, and a few 
administrations have been charged with discriminating against employees 
active in civil service organizations. Despite the strike restriction, which 
materially weakens federal employees’ organizations as allies of labor, the 
American Federation of Labor has welcomed affiliation. Not all the civil 
service organizations desire to affiliate, however, and in 1931 the National 
Federation of Federal Employees withdrew from affiliation. 

Advantages of affiliation to government employees. The National 
Federation of Federal Employees by its own account profited immensely 
through co-operation with the A.F. of L. The latter seeks to prevent the 
imposition of '*gag” rules upon the civil servants, works for their repeal 
where they have already been applied, and champions the cause of these 
employees in the matter of hours of labor and wages. The seven-hour 
day for government clerks and the eight-hour day for workers under fed- 
eral jurisdiction are achievements for which the A.F. of L. claims a large 

19 The United Federal Workers of America is the only organization of federal em- 
ployees which is affiliated with the CJ.O. 

20 See, for example, a protest of President Wm. Green, New York Times, fnly 17, iq»2, 

p. 1. 
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share of credit. The interest of the Federation in the wages and condi- 
tions of employment in the civil service is twofold. First, there is a direct 
interest in those so employed; and, second, it is recognized that the stand- 
ards of government employment will very materially influence standards 
in private employment. The A.F. of L. is equally interested and influ- 
ential in the treatment of state and local employees, particularly city 
employees. Private labor has been a powerful ally, because it can act 
militantly and has millions of votes at its command. Support is not mu- 
tual, however; for, as already implied, the restrictions upon the activities 
of civil service organizations prevent them from giving any considerable 
assistance to the A.F. of L. 

Is affiliation for the good of the service? Among students of public 
personnel problems there is division of opinion concerning the desirability 
of affiliation of federal employees’ organizations with outside groups. 
Some hold that affiliation tends to confuse industrial and political ques- 
tions, and has a strong tendency to increase selfish demands on the part 
of government employees. Others maintain that public opinion is not 
sufficient to insure such employees just treatment, and that affiliation, 
while perhaps objectionable in theory, is highly desirable in practice. In 
recent years, some progress in adjusting employees' grievances has been 
made along entirely different lines. Councils composed of representatives 
of the rank and file and of administrators have been instituted for the 
purpose of bringing the two groups together on a co-operative plan. Some 
such plan as this, say many students of public personnel, will furnish the 
means of giving the employees adequate consideration and protection, 
without the objectionable consequences which so frequently attend affilia- 
tion with private labor organizations. 

T.V.A. MANAGEMENT-EMPLOYEE RELATIONS. Mosher and Kingsley in- 
stance as unique and promising the system of management-employee rela- 
tions established by the Tennessee Valley Authority. 21 Employees may 
bargain collectively, through representatives of their own choosing, with- 
out any restrictions. All matters of concern to the employees are sub- 
mitted to their representatives before action is taken. The rights of 
workers and management are set forth clearly and in detail, and the pro- 
cedures by which these rights are to be maintained are determined with 
the full approval of all concerned. Here, say the authorities, is pioneei”- 
ing in industrial citizenship, democracy in action on the economic front, 
where it really counts. The Authority has been able to deal with various 
labor organizations (some affiliated with A.F. of L. and others with C.I.O. 
and still others having no affiliation at all) in seven states. It is suggested 
that this enlightened policy, recognizing as it does that men should have 
more responsibility for their jobs than ‘‘doing what they are told" and 

21 op. cit.t pp. 566"-567, 
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more interest in them than is measured by a salary check, may serve as a 
model for other government agencies. Certainly it is worth their careful 
study. 

Salaries and classification. Salaries in the civil service are not, as a 
rule, quite so high as those paid for similar work in private employment. 
This is due primarily to the higher degree of security and permanence of 
public employment and to the fact that an annuity is provided for public 
employees when they reach the retirement age. Although the difference in 
compensation for private and public service has considerable justification, 
there is no defense for salary inequality within the service. This has long 
been one of the chief causes of discontent among the employees. In 1920 
the Reclassification Commission reported: “Sometimes employees working 
side by side, doing the same work, will be receiving rates of pay varying 
by 50 per cent, or even more. Often the more efficient employees are 
paid at the lower rates. Many instances can be cited where the clei"k in 
charge of a section or other minor organization unit is receiving less than 
other employees working under his direction. His compensation for the 
added responsibility,” the report ironically continues, “lies in the fact that 
if one of his more highly paid subordinates resigns his chances of getting 
the vacancy are excellent.” 22 Such inequalities did not arise from design, 
but rather, from lack of any plan. New positions were created from time 
to time, and the compensation of the appointees was fixed without any 
particular regard to the nature of the duties to be performed or to the 
salaries of employees in the older positions. 

The great problem is to devise a compensation system which will **pro- 
vide uniform and equitable pay for the same character of employment.” 
For the solution of this problem with respect to the federal employees in 
the District of Columbia, Congress created (1919) the Joint Commission 
on Reclassification of Salaries. The Commission made a separate class of 
each group of employees whose entrance requirements, work, and re- 
sponsibilities were essentially the same. On this basis, it found 1,762 
classes. The report of the Commission led to the Reclassification Act of 
1923 (amended 1930) . A Personnel Classification Board was created, and 
the reclassification of federal employees in the departments at Washing- 
ton and in the postal service was brought about. Progress was slow in the 
field services, however, and the Board itself was presently (1932) liqui- 
dated. Only in 1940, under the Ramspeck Act, did reclassification again 
get under way.^’^ 

Purposes of a retirement system. It is very generally recognized that a 
retirement system is highly desirable for the permanent civil servants. 

22 Quoted in Mayers, op, cit., pp. 190-191. 

23 In 1941 the Ramspeck-Mead Salary Adjustment Act granted overdue salary in- 
creases to those in the classified service who had not attained the maximum rate to 
which their positions entitled them. 
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Their salaries are low, and, without a retirement allowance, many of 
them, upon release from the service in old age, would be dependent upon 
relatives or become public charges. More important than this considera- 
tion from the standpoint of the efficiency of the service is the fact that if 
there is no provision for retirement allowance, administrative officers will 
be reluctant to dismiss employees whose age has rendered them inefficient. 
A former Commissioner of Pensions, Eugene Ware, was about to dismiss a 
thoroughly inefficient old man over eighty years of age. Before the order 
was issued the old fellow dropped dead. The Commissioner reflected 
that had he dismissed the man he would have been charged with inhu- 
manly murdering him. After that he was not able to bring his courage to 
the point of dismissing any of the old people in his bureau.-^ From the 
number of old men employed in many offices in Washington twenty years 
ago, it may be assumed that other high administrative officers were re- 
strained by considerations similar to those which stayed the hand of the 
Commissioner of Pensions. 

The retirement law. Despite our liberality in respect to pensions for 
soldiers and sailors and the need for a retirement system for civil employ- 
ees, no retirement law for the latter was enacted until 1920. The act of 
that date and the important amending acts of 1926, 1930, and 1942 are 
here briefly summarized.-^ 

(1) All employees in the classified civil service of the United States, and 
several groups of unclassified employees, including permanent laborers, 
are brought within the retirement provisions. 

(2) The retirement age is fixed at 70, 65, or 62, depending upon the na- 
ture of the work in which the employee is engaged. Employees who have 
served thirty years may retire at 68, 63, or 60, the age depending again 
upon the nature of the work. Employees may be retained in the service 
beyond the retirement age if their retention is authorized by the President. 

(3) Each employee to whom the retirement act applies has 3I/2 per cent 
deducted from his salary, and the government contributes an amount 
equal to 4 per cent of his salary. The fund thus created is appropriated 
for the payment of his annuity at retirement. 

(4) The amount of the annuity may not exceed three fourths of the 
average salary received for any five consecutive years of service, and in no 
case may it exceed $1,200. Employees reaching the retirement age who 
have served less than thirty years but as many as fifteen receive smaller 
annuities, depending upon the average salary and number of years of 
service. Employees who after five years of service become totally disabled 
for causes not due to vicious habits may in like manner receive annuities. 

24 J. T. Doyle, "'The Federal Civil Service Retirement Law,” Annals of the American 
Acad, of PoL and Soc, Set. (1924), CXIII, 334. 

25 U.S. Civil Service Commission, Civil Service Preference^ Retirement^ and Salary 
Classification Lates (1941). 
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(5) If an employee voluntarily leaves the service before he has reached 
the age of retirement, the amount he has paid into the fund, with interest 
at 4 per cent, is returned to him. In case of death or invoiuntai'y dis- 
charge from the service, unless upon charges of delinquency, he or his 
legal representative receives certain funds in addition to the amount ac- 
cumulated in the individual account. It should be noted that the retire- 
ment system as here outlined is not a pension system, strictly speaking. 
The employees contribute from their salaries a large part of the fund 
from which annunities are paid. 

Compensation for death or injury. In 1916 Congress passed an act 
authorizing compensation for federal employees killed or injured in the 
discharge of their duties. Civil servants or their dependents are not re- 
quired to establish their claims before a court, but this must be done 
before an administrative body — the United States Employees* Compensa- 
tion Commission. 

A word for the federal ^ployee. Perhaps the public does not fully 
appreciate the federal employee. He is often thought of as an individual 
of only moderate intelligence who has no particular ambition or initiative; 
who performs his work rather indifferently, not feeling the necessity of 
trying to outdo his fellow employee nor standing in constant fear of 
being “jacked up” by the boss; and who is reasonably content to work for a 
small salary and hopes someday to retire on a still smaller annuity. But 
in reply it may be said that moderate intelligence is all that is needed for 
the performance of most of the duties of the service, just as the great 
majority of positions in private business enterprise call for no more. 
There are positions in the civil service which call for a high degree of 
intelligence and professional training, and the service has had a little suc- 
cess in attracting capable men for such places, often for much smaller 
salaries than they could demand in private employment. As for ambi- 
tion — not all men desire to be merchant princes, or captains of industry, 
or even bond salesmen. Some have the ambition to serve the public as 
its employees. Concerning the reputed indifference of the federal em- 
ployee, it may be said that those accustomed to the hustle of private busi- 
ness may mistake the calm of the civil service for lack of interest. But, 
granting that there is some basis for the charge, one might argue that the 
fundamental integrity of those in the classified service entitles them to 
some indulgence in other particulars. Of course the caliber of the em- 
ployees should and perhaps can be improved; but even now, they are for 
the most part honest, industrious, and capable. Speaking of the per- 
manent employees in the key positions in the Treasury Department, Secre- 
tary Mills declared: “Those men who receive no recognition, are never 
mentioned in the press, are the men to whom the country owes a great 
debt of gratitude and they are underpaid. There are men in the Treasury 
Department without whom the Treasury could not function. You never 
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hear of them. Their services would command greater salaries in the 
commercial world, very much greater salaries in some cases. They get 
their satisfaction out of the work performed. They go on year in and 
year out, working ten and twelve hours a day in order to get the job well 
done." 


III. THE CIVIL SERVICE IN THE STATES AND LOCAL AREAS 

It is unnecessary to spend a great deal of time on a discussion of the civil 
service in the states and their local subdivisions, for the problem is essen- 
tially the same in every area of government. Several states now employ 
more than 10,000 persons each. Because of the many services performed 
by cities, the number of municipal employees is much larger. A city with 
a population of 500,000 will ordinarily have more men on its payroll than 
a state with four times as many inhabitants. Counties have a relatively 
small working force. 

The extent of the merit system. The spoils system raged for years in 
the state and local civil service, as it did in the federal service. Indeed, 
the poison first spread into the federal government from some of the states, 
notably from New York. Civil service acts were passed in New York and 
Massachusetts about the same time the federal law was enacted (1883). 
Some twenty years later, Illinois and Wisconsin followed their example, 
and at the present time eighteen states have such laws. Of course, it is 
possible for a state to have something of a merit system without any law, 
but the chances are against it. 

Practically all of the larger cities have adopted the merit system. The 
large number of employees and the technical nature of much of the work 
made this reform imperative. The counties have lagged behind, partly 
because they have few employees, except in urban areas, and partly be- 
cause the county is usually the last stronghold of the spoilsman. In 1941 
New York attracted wide attention by becoming the first state to make 
the merit system applicable to all counties, townships, villages, and school 

26 In The Consensus VoL XVl, No. 4, p. 38. 

27 A. W. Bromage, State Government and Administration in the United States (1936), 
Ch. XV; J. A. Fairlie and C. M. Kneier, County Government and Administration (1930), 
Ch. XI; W. B. Graves, American State Government (1941 ed.), Ch. XI; A. F. Macdonald, 
American State Government and Administration (i 94 <^ cd.), Ch. XV; Mosher and Kingsley, 
op. cit.; W. B. Munro, Municipal Administration (1934), Ch. Ill; National Municipal 
Review and Good Government (current issues). 

28 They are Alabama, California, Colorado, Connecticut, Illinois, Kansas, Louisiana, 
Maine. Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New York, Ohio, 
Rhode Island, Tennessee and Wisconsin. Kentucky, Indiana, North Carolina, Pennsyl- 
vania, and one or two other states have installed merit systems for some departments. 
Legislatures in their biennial sessions usually pass upon some question or problem re- 
lating to the civil service. For example, in the session of 1943 several legislatures granted 
preference in civil service to veterans of the Second World War, an act of generosity 
which has its commendable features, but which is not likely to improve the civil service. 
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districts. A few other states have general civil service laws for local gov- 
ernments but none of them approach the complete coverage provided for 
in the Empire State.^® 

Formal adoption of the merit system does not necessarily mean that it 
is actually established. Politicians are forever finding short cuts to jobs 
for their friends, through securing the appointment of “reasonable” civil 
service commissioners, or by other means. Not infrequently the civil 
service laws are repealed, as in Arkansas (1939), and New Mexico (1941) • 
Even those states which seek to protect the system by constitutional provi- 
sion are not safe. The Michigan civil service law of 1937 rested upon a 
constitutional amendment, but that did not prevent the repeal of a num- 
ber of its most excellent provisions (1939). The basic reason for the slow 
progress of the merit system is that the public is not decidedly averse to 
spoils. Often one hears heated denunciation of “politics” in the public 
service. It usually develops that a good Republican or an equally good 
Democrat is venting his spleen at an administration of the other party. 
Only when partisans criticize their own party for corrupting the civil 
service is there evidence of sincere devotion to the merit system. Long 
ago the American public discarded its tolerance in the matter of the politi- 
cal selection and removal of school teachers. This would .seem to indicate 
that the people could have the merit principle in operation in all lines of 
administrative activity if they really wanted it. It may be said, however, 
that the public is being slowly awakened to the necessity for improving 
personnel standards in the public service, and that, despite a number of 
instances of back-sliding on the part of states and local communities which 
have adopted merit system laws, the general program for an improved civil 
service has distinctly advanced, particularly since 1935. Of particular sig- 
nificance in this connection is an amendment of 1939 to the Federal Social 
Security Act. This amendment requires all states to place their unem- 
ployment insurance and public assistance employees under the merit sys- 
tem. If the administration of these services is substantially improved, 
there is every reason to hope that the public demand for state-wide merit 
system laws will become insistent.®® 

Operation of the civil service laws. Civil service commissions in the 
various states and local areas perform, in general, functions similar to 
those discharged by the national commission. However, these commis- 
sions have not as a rule attained the high standard set by the federal com- 

29 The progress of the merit system can be followed by reference to current issues of 
the National Municipal Revieiu and Good Government. 

59 In connection with the improvements in state personnel administration as a result 
of federal pressure it might be worth while to note, on the other hand, that there is 
some complaint among state personnel officers to the effect that the federal service 
operates as a bit of a drain upon the state service. State authorities, some of them at 
least, say that the federal civil service steadily, if slowly, draws from the states some of 
the best state administrators and employees. If this is true, it is probably because of the 
wider opportunities in the federal service, its prestige, and stability. 
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mission. All too often they have been under political domination, striv- 
ing to do the will of the appointing officer rather than to enforce the merit 
principles faithfully. 

It seems that the state and local governments are unable to recruit for 
this service persons with as good qualifications as those who enter the 
federal service. This is due to various factors, among which may be men- 
tioned the prestige of the federal service and its relative freedom from 
political interference. 

Salaries in the states and cities are often inequitable. '‘Equal pay for 
equal work*' is still a goal to be attained in many jurisdictions. Labor 
is usually better paid than the clerical and scientific forces; for powerful 
local labor organizations see to it that laborers in the public service receive 
the "going rate.** Satisfactory salary adjustments depend upon scientific 
classification of positions. While a number of studies of classification or 
standardization have been made, the results of such studies have not been 
put into effect as rapidly as the needs require, and where reclassifications 
have been made there is always considerable difficulty in maintaining them 
against interested persons who present "special cases.'* 

Promotion is based upon seniority, efficiency ratings, promotional ex- 
aminations, or the discretion of the administrative officer — usually upon 
a combination of these. All too often the opinion prevails that only a 
political "pull** will bring a promotion, and in many cases there is enough 
basis for this opinion to discourage the civil service reformer as well as the 
capable employee who waits in vain for his promotion. 

Discipline is imposed in a number of forms — deprivation of seniority, 
demerits, suspension, and others. The method of removal varies in form 
from removal at the discretion of a high administrative officer, as in the 
federal service, to removal upon the initiative of such officers, subject to 
the right of the employee to a judicial review. There is some dispute as 
to what form of removal best secures the interest of the employee and the 
public. The weight of authority seems to be on the side of the federal 
system, although it is conceded that more attention to recruitment might 
well lead to additional protection of the employee against removal. 

As for retirement or pension systems, a number of our governments 
have in the last twenty years adopted some kind of plan. A few have 
liberal plans; but more commonly, and perhaps properly, the annuity 
falls somewhat below this standard. 

Training for public service. We close this chapter on government em- 
ployees with a brief discussion of one of the chief causes of their failure to 
meet and attain the best standards — the lack of adequate training for and 
in the civil service.®^ We have concerned ourselves too much with giving 

31 Earl Brooks, In-Service Training for Federal Employees (1938); G. A. Graham, 
Education for Public Administration (1941); M. B. Lanibie, Training for the Public 
Sendee (1935); Mosher and Kingsley, op. cit., Ch. XIV; L. D, White, Government Career 
Service (1935); J. E. Devine, Post-Entry Training in the Federal Service (1935). 
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examinations to those who appeared to take them, and too little with pre- 
paring men and women for the service. We have under government 
operation training schools for soldiers and sailors, but prospective civilian 
public employees are left to get their training in high schools, colleges, and 
universities, from correspondence schools and “cramming institutes.” The 
college and university training of doctors, lawyers, engineers, and other 
technical and professional men for careers in the public service is rea- 
sonably satisfactory, although sucli training is not usually influenced by 
the fact that many of these men will enter that service. Pre-entry training 
for government administrators was given but little attention before 1933. 
The New Deal seemed to reveal a shortage in qualified administrators and 
a number of other universities joined the pioneers in offering courses de- 
signed to prepare young men and women for administrative work. Some 
institutions emphasize the British idea that a broad liberal education is 
the best pre-entry training and maintain that men with flexible minds and 
breadth of vision will learn the science of administration after they enter 
the service. Others hold that the “science” of administration can be 
taught to carefully picked graduate students. Perhaps there is room for 
training in both directions, and it might be said that institutions which 
admit only graduates for instruction in the science of public administra- 
tion achieve this double objective. At any rate, colleges and universities 
now show, in striking contrast to their attitude thirty years ago, a very 
lively interest in encouraging young people to prepare for careers in the 
public service. Before leaving the question of pre-entry training, mention 
should be made of the National Institute of Public Affairs, which an- 
nually selects a small number of college graduates for internships in the 
departments in Washington. Note should also be taken of the fact that a 
number of educational institutions have arranged with state and local 
authorities for brief internships for promising students. For example, 
since 1937, Wisconsin has authorized its executives to hire, through the 
Civil Service Commission, highly qualified college seniors and graduate 
students to serve as apprentices in the departments, and it is reported that 
the plan operates very successfully. 

However satisfactory the pre-entry training may be (and there is still 
much room for its improvement and expansion), post-entry training, direc- 
tion as to how knowledge may be applied to concrete and specific duties to 
be performed in particular government services, is imperatively demanded 
if there is to be efficiency and economy in those services. Mosher and 
Kingsley give special attention to this problem, showing what has been 
done to solve it and what ought to be done before it may be said that a 
relatively satisfactory program of training is in operation.®^. They em- 
phasize the necessity of selecting trainers who do not lose themselves in 
details and who appreciate the relation of theory and broad treatment to 
op. cit., pp. 279 if. 
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practical problems. Post-entry training should begin on the day the new 
employees are inducted into the service, and a number of agencies can 
now be found which do not neglect the inductees. The Social Security 
Board has arranged for a series of orientation lectures for all new em- 
ployees; another federal agency supplies its inductees with a handbook en- 
titled Your Job and the Farm Credit Administration; and the Department 
of Taxation and Finance in the State of New York issues a Departmental 
Code of Ethics and Official Rules and Regulations, This kind of atten- 
tion to those entering the public service helps to make them feel at 
home and starts building their morale, without which there can be no 
energetic and alert civil service. 

Apprenticeship or internship is a phase of the induction program. Ap- 
prenticeship is the term used in reference to training for the skilled trades. 
It is unusual in the public service, although the Government Printing 
Office, the Tennessee Valley Authority, and a few other agencies maintain 
such programs. Internship is the term used rather loosely to designate the 
training course for those who are entering the professional fields of ad- 
ministration, such as accounting, personnel, and engineering. Here 
again T.V.A. is one of the pioneers, and so was the Rural Electrification 
Administration, now inactive as a result of the war emergency. Various 
administrative agencies, national, state, and local, have established “vesti- 
bule schools” in wdiich employees are trained before they are assigned to 
duty. The public is not unfamiliar with the intensive training provided 
by the Department of Justice for the G-ihen. The Treasury Department 
trains its revenue agents and the State Department its foreign service 
officers. Nearly all the states having police forces have followed the lead 
of New York and established fairly satisfactory training courses for these 
officers, but Maryland seems to be about the only state which has a general 
program for training its employees. Many cities have satisfactory training 
courses for policemen and firemen, but instruction for other municipal 
employees is usually haphazard or in the embryonic stage. Beyond this 
vestibule training, employees need further training on the job; and later, 
further training for promotion; and always more training and education 
to prevent them from getting into a rut and to keep up their morale. Of 
training and development there should be no end. Only a few govern- 
ment agencies have comprehensive training programs aimed at the im- 
provement of their personnel from the time of induction to the period of 
full maturity in the service. Perhaps the Department of Agriculture with 
its graduate school approaches this ideal. The most encouraging feature 
in the movement for post-entry training is not the extent and effectiveness 
of present programs, but rather the fact that in recent years government 
officials as well as professors of public administration have become con- 
scious of the need for it. 
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Preceding chapters have dealt with constitutions, civil rights, electoral 
processes, executives, legislatures, courts, and administrative organization 
and personnel. In them, the chief concern was with the powers, struc- 
ture, and procedure of government. However, the functions of govern- 
ment were touched upon at certain points; for example, the protection of 
personal and property rights, in Chapter 5; the administration of justice, 
in Chapters 16 and 17; and foreign affairs and the postal service, in Chap- 
ter 18. But in the remaining chapters, tffe purpose is to consider func- 
tions exclusively, concentrating upon government activities relating to 
such important matters as finance, commerce, business, labor, agriculture, 
safety, health, social security, and war. 

Government finance — national, state, and local — the subject of the pres- 
ent chapter, is naturally a matter of transcendent importance. It is tied 
up with every phase of government activity. It is the function upon which 
all other functions depend. For what purposes shall a government ap- 
propriate money? From what sources shall the revenue be drawn? When 
and to what extent should public debts be incurred? How should the 
currency be regulated? What should be done to stop bank failures? 
These and many other questions arise under the general title of govern- 
ment finance. Here, as in most cases, there are powerful conflicting and 
often selfish interests harassing our legislators and adding more confusion 
to problems already seething with complexities. 

I. LIMITATIONS UPON THE POWER OF CONGRESS TO TAX ^ 

The first clause in section 8, Article I, of the Constitution gives Congress 
the power 'ho lay and collect taxes, duties, imposts, ^ and excises, to pay the 
debts and provide for the common defense and general welfare of the 

1 Walter F. Dodd, Cases and Materials on Constitutional Law (1941 ed.), pp. 451-486; 
J. M. Mathews, The American Constitutional System (1940 ed.), Ch. XVI; W. W. 
Willoughby, Principles of the Constitutional Law of the United States (1930 ed.), Chs. 
XXXVI-XXXVTI. 

3 '‘Imposts'' are duties on imported goods. “Duties” are ordinarily understood to 
include both import and export duties. Since another section of the Constitution 
prohibits export duties, the term “duties" in the clause quoted above is without 
significance. 
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United States/’ Before examining the very wide taxing power which 
this clause conveys, we should note that it is subject to certain limitations. 

1. Duties, imposts, and excises must be uniform. One of the limitations 
on the power of Congress to lay taxes is laid down in the same clause in 
which the taxing power is granted. It reads: *‘but all duties, imposts, and 
excises shall be uniform throughout the United States.” This means, for 
example, that the duty or tariff on coffee shall be the same at the port of 
New York as at the port of San Francisco, and that the federal excise tax 
on a pack of cigarettes shall be the same in Maine and New^ Mexico. Is 
the uniformity rule violated when American citizens wdio own foreign- 
built pleasure yachts are required to pay an excise upon their use, while 
their fellow citizens w^ho own domestic yachts ai*e not so taxed? The 
courts have held that this does not violate the rule, since foreign-built 
yachts are uniformly taxed and domestic yachts are uniformly taxed.'"* An 
act of Congress provided that those who paid federal inheritance taxes 
should have a part of such tax refunded if the states in which they lived 
also imposed an inheritance ta?? This act was attacked as being in contra- 
vention to the uniformity clause, since those living in states with no in- 
heritance tax law wmuld pay a higher federal inheritance tax than those 
who resided in states having such a law. But the Supreme Court held that 
the act did no violence to the uniformity principle; that the rule of liabil- 
ity to pay the tax was the same in all parts of the United States/ From 
these illustrations we reach the conclusion that persons and property may 
be classified, very strictly classified, for levies of duties, imposts, and excises, 
and that as long as the tax falls with equal force upon all persons within a 
class or all property within a class it is uniform within the meaning of the 
constitutional requirement. Thus, an inheritance of $50,000 may be 
taxed at a higher rate than an inheritance of half that amount, since per- 
sons are classified according to the amount of the inheritance. Similarly, 
a five-dollar tax might be imposed upon the use of each motor car of a 
given class, while the use of those in another class might be taxed at a 
lower rate or not at all. 

2. Direct taxes must be apportioned according to population. What 
has been said respecting uniformity applies only to indirect taxes and to 
taxes on incomes. Direct taxes must be apportioned among the states 
according to their population.® What are direct and what are indirect 
taxes? The terms are not defined in the Constitution, but the courts have 
made the distinction. A direct tax is a capitation tax (so much per in- 
dividual), a tax on land, or a general property tax. A tax on income 
from certain sources is also held to be a direct tax. This tax stands in a 
class to itself and will be discussed presently. Among the indirect taxes 

8 Billings V. U.S. 232 U.S, 261 (1914). 

* Florida V. Mellon, 273 U.S. 12 (1927). 

8 Constitution, Art. I, sec. i, d. 3. 
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may be mentioned import duties, the inheritance tax, taxes on various 
specific articles, on occupations, on theater tickets, and on playing cards. 
If Congress lays a direct tax, it must decide how much revenue it wants 
from it and then divide the amount among the states according to popula- 
tion. A state with one twentieth of the total population, regardless of its 
wealth or lack of it, will have to pay one twentieth of the tax. Congress 
has levied direct taxes only a few times and not at all since the Civil War. 
The indirect tax, which needs only be uniform throughout the United 
States, is much simpler to levy and collect, more satisfactory as a source of 
revenue, and distributes the tax burden more fairly. 

The income tax. It was just observed that the income tax stands in a 
class to itself. During the Civil War the first income tax was levied, and, 
since it was generally understood at that time to be an indirect tax, Con- 
gress did not apportion it among the states according to population. The 
.Supreme Court upheld the validity of this tax.® In 1894 Congress passed 
a much more comprehensive income tax law. While the Civil War meas- 
ure had been applied only to incomes from salaries and wages, the new 
law levied taxes on incomes from practically all sources, lands and per- 
sonal property included. No time was lost in contesting the validity of 
this act before the Supreme Court. After the Court had heard the case 
argued twice, it decided, five to four, that such sections of the law^ as ap- 
plied to incomes from real and personal property were void, and that, 
with the provisions relating to these two important classes stricken out, 
the entire law should be held void." This decision was greeted with in- 
ordinate praise by large property holders and conservatives, and with in- 
tense condemnation from other quarters. A movement was set on foot 
for a constitutional amendment, which w’^as finally adopted in 1913, eight- 
een years after the decision. The Sixteenth Amendment reads: “The 
Congress shall have power to lay and collect taxes on incomes, from what- 
ever source derived, without apportionment among the several states, and 
without regard to any census or enumeration.*' The tax on incomes from 
real and personal property remains a direct tax, under the memorable 
decision just mentioned; but the Amendment authorizes its levy and col- 
lection as an indirect tax. That is, it is subject only to the uniformity 
limitation. Persons in a few states in which most of the 'wealth of the 
country is located pay 90 per cent of the income taxes, but no one can raise 
an objection that has legal validity. Much higher rates are levied upon 
large incomes than upon small incomes. If the tax applies equally to all 
persons in each income class, it is valid. 

3, Revenue laws shall not favor ports of one state over those of another. 
A third limitation 6n the taxing power is that “no preference shall be 
given by any regulation of commerce or revenue to the ports of one state 

6 Springer v. U.S., 102 U.S. 586 (1881). 

7 Pollock V. Farmers’ Loan, etc., 158 U.S. 601 (1895). 
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over those o£ another,” ® So far as this clause restricts Congress in the 
enactment of revenue measures, it supplements the requirement that all 
duties, imposts, and excises shall be uniform throughout the United States. 
The ”no preference” restriction is not interpreted to mean that a port in 
one state shall not be given preference over a port in another. Such 
preference is shown whenever Congress makes a port in one state a '‘port 
of entry” and refuses to make another port in another state a port of 
entry. What is forbidden is discrimination against the ports of one state 
or of several states.® 

4, Interstate duties prohibited. The clause containing the “no prefer- 
ence” restriction also provides that vessels bound to, or from, one state, 
shall not be required to enter, clear, or pay duties in another. It is not 
likely that Congress would ever establish trade barriers between the states, 
by duties or otherwise, even if there were no such prohibition in the Con- 
stitution. 

5. Export duties prohibited. A more important limitation than either 
of the last two mentioned is the prohibition that “no tax or duty shall 
be laid on articles exported from any state.” It will be recalled that 
this provision was included in the Constitution because the Southern 
delegates at the Philadelphia Convention were afraid Congress might levy 
an export duty on raw materials — the principal products of the Southern 
states. This clause lays the only positive prohibition upon the power of 
Congress to tax. The other restrictions are limitations, not upon the 
power of taxation, but upon the manner of its exercise. For example. 
Congress may levy direct taxes to any amount, but they must be appor- 
tioned according to the population of the states. Coming now to the 
meaning of the export prohibition, we find that the word “exports” applies 
only to articles shipped to foreign countries. Congress is not only pro- 
hibited from laying a duty on such articles, but it is also held to be pro- 
hibited from imposing a stamp tax on foreign bills of lading, a stamp tax 
upon charter parties for the carriage of cargo to foreign ports, and a similar 
tax upon marine insurance policies covering exported goods. On the 
other hand, it is held that the requirement that all packages of tobacco 
intended for export be stamped, the object being to prevent fraud, is not 
an export tax. A general tax which falls upon all property alike and 
which just happens to hit some property intended for exportation is a 
valid tax, despite the intent of exportation. It is held also that the income 
tax is valid as applied to the incomes of exporters. What is prohibited 
is the singling out and taxing of articles intended for export and the taxing 
of export transactions. General taxes, taxes which do not lay a special 

8 Constitution, Art. I, sec. 9, d. 6. 

8 Pennsylvania v. Wheeling, etc., 18 Howard 421 (1855). 

10 Constitution, Art. I, sec. 9, cl. 5. 
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or direct burden upon exports, are not within the prohibition under dis- 
cussion.^^ 

6. The implied prohibition. There is one other prohibition upon the 
power of Congress to tax. It is not mentioned in the Constitution. It is 
implied from the nature of our federal system of government. The Con- 
stitution contemplates two governments, the national and the state, each 
supreme in its own sphere. Following this line of reasoning, the Supreme 
Court early held that a state was not permitted to tax the national govern- 
ment or its instrumentalities. At a later date, it declared that the same 
prohibition saved the states and their instrumentalities from being taxed 
by Congress. This point was discussed at some length in Chapter 3, 
section i. 

7. A tax must not violate due process. A general limitation upon the 
powers of Congress, which therefore applies to tax legislation, is imposed 
by the Fifth Amendment in the provision that no person shall be de- 
prived of life, liberty or property, without due process of law. A tax 
levied upon properly which for the purposes of taxation is not located 
within the jurisdiction of the government, is invalid. Similarly, a tax 
imposed to secure revenues for a purely private purpose is invalid. The 
taxing power must be exercised for a public purpose. Nor may the public 
purpose be a demoralizing one. 

Breadth of the taxing power: 1. Taxation for the general w^elfare. 
Congress is authorized to levy taxes “to pay the debts and provide for the 
common defense and general welfare of the United States.” Notice that 
Congress is empowered to levy taxes for the general welfare. It is not, 
however, authorized to legislate for the general welfare. The power to 
tax and to appropriate money is thus broader than the power to legislate. 
Congress has appropriated money to the states for various purposes; often 
for projects over which Congress has hardly a shadow of legislative power. 
The money is commonly granted to the stale subject to conditions. The 
meeting of these conditions by the states means, of course, that the national 
government secures, in effect, legislative control over the objects for which 
appropriations are made. This subject was discussed in Chapter 3, 
section iv. Other appropriations for objects over which Congress is 
given no clear legislative powers include grants for the relief of earth- 
quake, drought, and flood sufferers in this country and abroad, and for 
the promotion of world’s fairs. 

2. Regulation. There is not the slightest question concerning the 
power of Congress to tax for revenue; but an important question, not 
entirely settled, arises over the authority of that body to use the taxing 
power for other than revenue purposes. Tariffs have been enacted for 

11 The Constitution of the United States as Amended to Dec. j, 1^24 (annotated), pp, 
264-266. 



grjS Government in the Ufiited States 

many years with the avowed purpose of protecting American products, 
revenue being only an incidental consideration or no consideration at all. 
There are very few whose objection to the protective tariff rests on the 
claim that it is an unconstitutional use of the revenue power. This argu- 
ment is no longer taken seriously. It might be added that Congress could 
restrict importations directly through its power to control foreign com- 
merce. This being so, there is no reason why it should not be permitted 
to accomplish the same purpose indirectly through the taxing power. In 
1866 Congress levied a 10 per cent tax upon the circulating notes of state 
banks (private banks chartered by the states). This tax was contested as 
being execessive and as having been levied for the purpose of driving such 
notes out of circulation. The Supreme Court held that the high rate of 
the tax did not render it unconstitutional. It laid special stress upon the 
fact that, since Congress had the authority to regulate the national cur- 
rency, there could be no valid legal objection to the act of Congress which 
sought to accomplish this end indirectly through the medium of the 
taxing power.^2 

But, can Congress accomplish, through its taxing power alone, a pur- 
pose it has no authority to accomplish through any other provision of the 
Constitution? In other words, may Congress, under the guise of the tax- 
ing power, pass restrictive and prohibitive measures on subjects not com- 
mitted to its authority by the Constitution? The answer is '‘Yes,'" up to 
a certain point. It has been done a number of times. In order to dis- 
courage butter substitutes. Congress taxed yellow oleomargine lo cents 
per pound. The Court held that the motive to discourage the sale or 
manufacture of one article over another did not invalidate the tax. 
Opium has been made the object of a very high tax, and the tax provision 
is accompanied by regulations respecting its sale and distribution. The 
tax was sustained in. spite of the regulations, these being held to be rea- 
sonably related to the enforcement of the tax. 

The limit of this pmiciple. Having failed to receive judicial support 
in its attempt to restrict child labor through the use of its power over 
interstate commerce, and being encouraged by the liberality with which 
the Court had upheld its use of the taxing power. Congress made an effort 
to apply this power for the purpose of discouraging the employment of 
children in industry. The act provided that those who knowingly em- 
ployed children under specified ages in mines, mills, and similar industrial 
establishments, should pay, in addition to all other taxes, an excise of 1 o 
per cent on all net profits. Observe that the excise was i^ade the same, 
regardless of what percentage the number of children employed might be 
of the whole number of employees- This, coupled with the word “know- 
ingly,’' led the Court to hold the act void. The tax was not a tax, said 


12 Veazie Bank v. Fenno, 8 Wallace 535 (1869). 
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the Court, but a penalty designed to restrict the employment of childrend^ 

The Agricultural Adjustment Act of 1933 provided for a processing tax, 
the revenues from which were to go to farmers who agreed to limit their 
production of certain commodities. There was no question of the power 
of Congress to impose this tax. The question arose over the spending of 
the money. Could it not be spent for the ‘‘general welfare” — the im- 
provement of the lot of the farmers? The Supreme Court of the United 
States did not meet the question from this angle, but held that Congress 
in spending money for the purpose of regiilatmg agricultural production, 
a regulation it had no power to exercise through its legislative power, was 
encroaching upon the reserved powers (Tenth Amendment) of the states.^'^ 
The six judges who gave this decision did not deny the right of Congress to 
levy the tax or to spend the money. The spending of the money for a 
regulatory purpose was the basis of their objection. But Justice Stone, in 
a vigorous dissent for the minority, said that “the power of Congress to 
spend is inseparable from persuasion to action over which Congress has no 
legislative control.” He gave a number of examples of such persuasion. 
As he saw it, the majority decision led to “absurd consequences. The 
government may give seeds to farmers, but may not condition the gift upon 
their being planted in places where they are most needed, or even planted 
at all. The government may give money to the unemployed, but may not 
ask that those who get it shall give labor in return, or even to use it to sup- 
port their families . . . All that, because it is purchased regulation in- 
fringing state powers, must be left for the states, who are unable or un- 
willing to supply the necessary relief.” 

In view of this dissent in the Court and a wide-spread dissent outside of 
the Court, it can not be said that the question of the power of congress to 
regulate through spending has been definitely settled. There seems to be 
no doubt, however, that the Court will take a liberal view of the power of 
Congress to spend for the “general vrelfare.” In 1937 Justice Cardozo, in 
upholding old age benefits under the Social Security Act, stated that it was 
necessary to distinguish between one welfare and another, benveen a par- 
ticular welfare and the general welfare; and the discretion of CJongress in 
this matter would not be disturbed by the Court unless Congress acted 
arbitrarily.^*’^ 

n. THE SOURCES OF NATIONAL REVENUE AND THE OBJECTS OF 

EXPENDITURES 

The government of the United States collects and expends funds of 
colossal proportions. A century ago a few million dollars was sufficient 

18 Bailey v. Drexel Furniture Company, 259 U.S. 20 (1922). 

14 United States v. Butler, 297 U.S. 1 (1936), 

15 Helvering v. Davis, 301 U.S. 619. 

16 Annual Reports of the Secretary of the Treasury. 
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to keep the national government's machinery in motion for a year. In 
1900 more than half a billion was required; in the ’twenties the amount 
fluctuated around the four billion mark; and since 1933 the expenditures 
and revenues, the latter running considerably behind the former, have 
continued to rise. With the launching of our national defense program 
and our entrance into the Second World War came the fiscal skyrocket, 
expenditures for 1943 being estimated at about $100,000,000,000 and 
revenues at somewhere about a fourth of that amount. 

Sources of revenue: Customs receipts. These constitute a small source 
of revenue and internal revenues the large source. Until the Civil War the 
national government relied chiefly upon its customs receipts. As late as 
the nineteen ’twenties this source was substantial, but by no means the main 
source, representing only about one seventh of the total revenue. The 
depression years cut the amount in half, to approximately $300,000,000 
per annum, where it still is, constituting hardly a “drop in the bucket” of 
the total revenue. 

Internal revenue. Excise taxes, levies on the manufacture, sale, and 
use of various articles, provide a fairly tidy sum for the national govern- 
ment. The excise law of 1791 which laid a tax upon distilled liquors and 
which provoked an uprising in western Pennsylvania is the best known 
of the earlier excise taxes. In 1797 the first estate tax was levied. This 
tax, commonly called an inheritance tax, is an excise upon the transmission 
of property at the death of the owner. Since the Civil War Congress has 
made steady use of the power to levy excises. The estate, liquor, tobacco, 
and manufacturers’ and retailers’ excise taxes yielded approximately 
$4,000,000,000 in 1942. Naturally, in time of war the excise taxes are 
levied at a higher rate and many privileges and transactions other than 
those mentioned are made subject to such taxes. 

Income taxes. The internal revenue “jack pot” is the corporation and 
individual income tax. During the First World War this source yielded 
some $4,000,000,000 annually. It was soon reduced, however, and did not 
reach that figure again until we were about to plunge into the second 
world struggle. Persons on relatively small incomes are now on the list 
of federal income tax payers, and the rates are steeply graduated so as to 
recover for the government the major part of the larger incomes. It is 
estimated that the Revenue Bill of 1942 increased the number of individ- 
ual income tax payers from about 22,000,000 to around 40,000,000. The 
so-called Victory tax (5 per cent to be deducted from all wages and salaries 
in excess of $12 a week) added several more millions to the list. This bill 
(1942) increased the rates to the point where an individual with a wife and 
two dependent children would pay about $200 in taxes on a $2,500 income 
and $900,000 or 90 per cent on 1 1,000, 000 income. Corporation income 
taxes were also increased, running as high as 80 per cent for the most profit- 
able enterprises. An estimate of the revenue for 1943 is $26,000,000,000 
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of which approximately three fourths comes from income taxes. 

Staggering as these totals are, they are not enough. We should be pay- 
ing $35- or $40,000,000,000 in federal taxes. It can be done with relative 
ease because the national income is well over the hundred billion mark 
and because that income is perhaps $25- or $30,000,000,000 in excess of the 
goods and services available for purchase. This surplus income, or the 
greater part of it, should be paid into the federal treasury in taxes. If the 
receivers of this income surplus retain it, the greater part of it will be 
spent for goods which are rapidly growing more scarce. And if it is used 
to purchase scarce goods, prices will rise to such an extent that those who 
spent the extra dollars will simply lose them in the higher prices. If, on 
the other hand, the federal government takes up the surplus in taxes, the 
national debt will be kept lower, and there will be practically no inflation. 
In this latter case both the citizens and the government will be better off. 
The man on the street does not understand this because he thinks only in 
terms of dollars; seldom in terms of what dollars will buy. It is believed, 
however, that this could be explained to the average decent American 
so that he could understand it and be willing to pay higher taxes than he 
is now paying. If the government should keep inflation to the minimum 
by taking the surplus dollar, it might get through the present struggle 
without incurring a debt beyond, say, $300,000,000,000. If it should be 
too timid to take up the surplus dollar, then the debt at the end of the 
war could easily be double the amount suggested. Then in the days of 
reconstruction there would be the grave threat of even more inflation. 

The pay-as-you-go tax plan, which went into effect July 1, 1943, repre- 
sents an interesting experiment in the collection of income taxes. For- 
merly, we were always a year behind in paying these taxes, making tax 
payments in one year on incomes we had earned the previous year. The 
new plan provides that taxes shall be paid as the income is being earned. 
Taxes on wages and salaries are now deducted from payrolls, and those 
whose income is from other sources must estimate those incomes for the 
current year and make tax payments accordingly. At the end of the year 
a final tax return is filed and the individual pays the Government any 
balance that may be due, or the government pays him any amount he may 
have over-paid. In changing over from the one-year lag to pay-as-you-go 
it was necessary to make some adjustment respecting existing tax obliga- 
tions. Otherwise taxpayers would have to carry a double burden in one 
year. The adjustment worked out by Congress abated the income taxes 
for 1942 of all persons whose tax obligation was fifty dollars or less. All 
others were allowed a seventy-five per cent abatement. The plan marks 
a step in the direction of the realization that, as far as possible, the war 
should be paid for out of current income, and it makes more certain the 
collection of taxes due. It does not, however, pul the tax rates high 
enough to pay a large fraction of the cost of the war from current income, 
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and, as it still leaves in our pockets plenty of dollars to spend, it fails to 
meet effectively the threat of inflation. 

Collection and custody of government funds. Customs duties are col- 
lected by officers of the Bureau of Customs at the three hundred odd “ports 
of entry" located along the Atlantic and the Pacific and the boundaries 
of Canada and Mexico. The greater part of the internal revenue is col- 
lected by officers of the Bureau of Internal Revenue who are stationed at 
convenient points throughout the United States. Miscellaneous funds 
of the type mentioned in the preceding paragi^aph are collected by the 
appropriate government units in the ordinary course of their work. The 
federal funds are stored in vaults at Washington, in the twelve federal 
reserve banks, and in national banks which meet the requirements of 
depositaries as laid down by the Treasury Department. 

National expenditures. Where does the money go? Much of it is 
appropriated for the maintenance of the Army and the Navy, for pensions 
and the care of veterans, and for payments on the public debt, interest and 
principal. Prior to 1933, about 70 per cent of all appropriations were for 
these purposes. But, beginning with that date, the Congress has annually 
appropriated several billions for relief and recovery enterprises, spending 
amounts approximating those it voted for the conduct of the war (1917-18) 
with the Central Powers. Relatively insignificant amounts are appro- 
priated for Congress, the Executive Office, and the executive departments 
and services not mentioned above. Practically all of the federal revenues 
are now being used for war, and this will be true for years to come. The 
annual interest on a war debt of .1300,000,000,000 would probably be about 
$ 10 , 000 , 000 , 000 . 

Deficits and borrowing. Congress has the power “to borrow money on 
the credit of the United States." In normal times, the ordinary expenses 
of the government are paid from its income, and there have been years in 
which a surplus was left in the Treasury. But when a great project which 
will have lasting benefit is being carried through, it is good business to 
borrow and thus spread the cost over a number of years, allowing those 
who enjoy the benefit to pay for it. Money must be borrowed to conduct 
a war, whether the question of permanent benefit is answered affirmatively 
or negatively, for war costs too much to be a “pay as you go" affair. Dur- 
the First World War, in spite of the fact that laxes were levied at very high 
rates, Congress found it necessary to increase our national debt from about 
$2,000,000,000 to $25,500,000,000. More than a third of this had been re- 
paid before the financial reverses of the ’thirties. Making war on the 
depression, the government borrowed colossal sums, increasing the debt 
to approximately $42,000,000,000. Then came the Second World War. 
What the national debt will be at its close is anybody’s guess — $2-, $3-, 
$400,000,000,000 — and depends upon the length of the war and also upon 
the government’s tax policy and other means of controlling inflation. 
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The government ordinarily borrows through an issue of bonds. These 
are purchased as investments by private individuals, general business con- 
cerns, and particularly by insurance companies and banks. In times of 
emergency, notably in time of war, the sale of bonds is stimulated by ap- 
peals to patriotism as well as to business motives. When the country is 
engaged in war, practically every surplus dollar (every dollar the citizen 
need not spend) should go into government bonds. A dollar which goes 
into a bond, like the dollar the government absorbs in taxes, is another 
dollar taken out of the market as a competitor for scarce goods. It is one 
more dollar taken out of the trend toward inflation. It is true that the 
government can borrow all the money that it needs from banks. It is 
equally true that the government could simply print all the money it 
wants. But when the government prints money, or when it borrows 
money from banks (except when it borrows from the people’s savings in 
the banks) it is creating more money and thus causing inflation. On the 
other hand, when it borrows from the incomes of citizens, it simply trans- 
fers purchasing power from them to itself, and thus gets money to finance 
the war without causing inflation. Taxation and citizen bond-buying 
are twin virtues in financing a war. When governments neglect them and 
seek easy methods of getting dollars they are headed for inflation troubles, 
troubles which the dullest citizens will recognize when it is too late. 

III. REVENUE AND APPROPRIATION BILLS 

Revenue bills. The Constitution states that ail revenue bills shall origi- 
nate in the House of Representatives. It has already been pointed out 
that, since the Senate may amend such a bill to the point of producing 
an entirely new bill, this requirement, amounts to little in practice. 
Whether the House or the Senate is the dominant body in preparing a 
revenue bill depends upon which house has the greater interest and initia- 
tive at the time. The Ways and Means Committee in the House, and the 
Finance Committee in the Senate, perhaps the most important legislative 
committees, ai'e in charge of the preparation of all revenue bills. Under 
ordinary circumstances, the minority party members of these committees 
are given scant consideration by the majority; but in times of emergency, 
partisan politics may be laid aside temporarily and a fair degree of co- 
operation may be obtained. 

Directing our attention to the House Committee, we find that it receives 
advice and suggestions from all quarters, particularly and properly from 

17 J. P. Larkin, Trade Agreements: A Study in Democratic Methods (1940); E. E. Naylor, 
The Federal Budget System in Operation (1941); T. W. Page, Making the Tariff in the 
United States (1924); D. T. Seiko, The Federal Financial System (1940); F. W. Taussig, 
'*The Tariff Act of 1950,'' Quarterly Journal of Economics, XLV, 1-21 ; W. F. Willoughby, 
The National Budget System (1927); }. M. Pfiffner, Public Administration (1935), Chs. 
XIV-XV. 
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the Secretary of the Treasury, the President, and the Speaker. Some one 
advocates a higher rate of tax on big incomes; another, an income tax 
that will include the small incomes; another, a sales tax; another proposes 
revenues from undivided profits. The Committee adopts this, discards 
that, lays something else aside for future consideration, and then may 
decide to start all over again. The press of the country gives full pub- 
licity to the progress of the Committee, as far as it is available. The Com- 
mittee watches the press in order to learn the reaction of the public to the 
facts reported and the rumors discussed, for he is a rare congressman who 
does not heed the voting public.’® Working often in small groups or sub- 
committees, holding hearings, conferring among themselves, meeting mem- 
bers of the Senate Finance Committee for informal discussion, receiving 
an urgent suggestion from the President or the Speaker, the Committee 
on Ways and Means finally has its bill ready for the House. Here it is 
debated, amended, and, in the course of time, adopted. Then the bill 
must pass through the Senate Finance Committee and the whole body of 
senators. It is almost certain to receive many amendments, and it is re- 
turned to the House, where these amendments must be considered. If the 
House fails to appirn’e all of the amendments, then a “conference'' is ar- 
ranged between members of the two Houses, as described under congres- 
sional procedure. The time is short now, and the agreement reached by 
the conference is quite likely to receive formal approval in both Houses, 
However dissatisfied the President may be with the revenue bill, he signs 
it; for the government must have money on which to operate and private 
business can proceed with more certainty when the revenue bill becomes 
a law. 

The tariff. General tariff bills, enacted every six or eight years, de- 
pending upon business and political conditions, are designed to encourage 
American industry as well as to produce revenue. While the procedure 
of enacting a tariff law is essentially the same as that followed in the enact- 
ment of any other revenue bill, it seems that the Senate ordinarily plays 
the dominant role. This may be due to ’ the fact that the long terms of 
senators better enable them to familiarize themselves with the admitted 
intricacies of the tariff. Be that as it may, the senators, rather than the 

IS It is not often that a congressman feels free to take the bold stand assumed by 
Charles R, Crisp, Acting Chairman of the Ways and Means Committee, in February, 1932. 

have burned every bridge behind me,^^ he declared, in a speech in the House. “No 
matter what the personal political consequences may be, Fm going to advocate levying 
sufficient taxes to balance the budget. It means nothing to the United States whether 
I remain in Congress or not, but it means much to the United States government that its 
honor, its credit, its security be maintained at par. ... I want you and the country to 
gird yourselves with stamina, with backbone and with courage to meet this emergency. 
All must make tremendous sacrihees. For the budget must be balanced either through a 
manufacturers’ sale tax or excise taxes on commodities and industries.” Time, Feb. 22, 
P' ’5- 
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representatives, are commonly thought of as tariff experts.^^ As a matter 
of fact, the problem is so complicated and so confused by the aggressive 
claims of selfish interests and the exigencies of politics that there are few 
in either House who have anything approaching a mastery of the subject. 
This being so, congressmen often let a few of their powerful constituents 
tell them what to put in a tariff bill. It is in the framing of such bills that 
the lobby is most active and pernicious. 

The Tariff Commission and the flexible tariff. The tariff is one of the 
most technical and difficult problems with which Congress has to deal. 
It is not surprising, therefore, that Congress, in 1916, created the Tariff 
Commission and delegated to it the power to make investigations and re- 
ports on such matters as the effects of the tariff laws on industry and labor, 
the effects of ad valorem and specific duties, tariff schedules, and tariff 
relations with other countries. It was hoped that a bipartisan Commis- 
sion of tariff experts would take the tariff out of politics, but this hope has 
not been fulfilled. Bipartisan does not mean “nonpartisan,’’ and even 
experts may be partisans. Furthermore, Congress has not appeared to 
feel under any particular obligation to act in accordance with the Com- 
mission’s recommendations. Since 1922 the Commission has been charged 
with the duty of making another type of investigation. The tariff act of 
that year authorized the President to increase or decrease the rate of duty 
on an article by as much as 50 per cent when it was found by investigation 
that the difference in cost of production of such article in the United States 
and in the principal competing foreign counti7 was not equalized by the 
rate of duty specified in the tariff law. The Commission made some in- 
vestigations, but its work was slow and its recommendations the subject of 
much unfavorable comment. The rapid shift in economic conditions 
after 1929 made the “flexible” tariff practically unworkable. 

Tariff agreements. Faced with rapid fluctuations in international trade 
conditions. President Roosevelt (1934) asked Congress for authority to 
make executive trade agreements with the foreign powers. After consid- 
erable debate on the subject of constitutional limitations,’^® Congress voted 
him the authority. It was hoped that this method of dealing with each 
nation individually and with relative celerity would result in increasing 
the flow of exports and imports. The Secretary of State attacked the 
problem with energy and a number of agreements have been made. Au- 

19 The relative part played by the two Houses in framing a tariff bill, and the di* 
mansions of the tariff problem may be illustrated by the chronology of the Hawley-Smoot 
Tariff Bill: House Ways and Means Committee hearings, Jan. 7 to Feb. 27, 1929; bill 
before the House, May 7 to May 28; Senate Finance Committee hearings, June 13 to 
July 18; Finance Committee redrafts bill, July 22 to Sept. 4; bill before the Senate, Sept. 
12, 1929, to March 23, 1930; passed Senate March 24, with 1,253 amendments to. the 
House bill; various conferences between House and Senate; bill finally passed, June 14, 
1930. New York Times, June 15, 1930, p. 26. 

aoSee the Senate speeches of Borah and Harrison, May 17, 1934. 



r^66 Government in the United States 

thorities generally agree that the “trade agreement” plan is a great im- 
provement in tariff regulation, and Congress has three times voted to 
extend the period for making such agreements. 

Appropriation bills. The Constitution prohibits the expenditure of 
any public money except as appropriated by act of Congress. Appropria- 
tion bills may originate in either House; but the lower House almost in- 
variably initiates them and usually has the greater influence in determining 
their final form. In the early days, when the financing of the Republic 
was a relatively simple matter, the Committee on Ways and Means re- 
ported both revenue and appropriation bills to the House. With the 
increase in national activities, each committee having charge of legislation 
for a particular important service — such as the Army, the Navy, and agri- 
culture — sought and usually secured the privilege of preparing the ap- 
propriation measure for that service. The creation of the Appropriations 
Committee in 1865 did not alter this situation materially. About the 
same lack of method characterized appropriation procedure in the Senate. 
This arrangement was not devoid of logic, but it was very poor business. 
Each committee went merrily on its way, taking the recommendations 
made by the executive officers of the department for which it made ap- 
propriations, accepting without much question the advice of politically 
powerful individuals concerning the needs of a department or locality, 
paying little attention to what the other committees were requesting for 
their departments, and giving equal lack of attention to the revenue meas- 
ures (with which the aggregate appropriations should balance) being pre- 
pared by the Committee on Ways and Means. 

The “pork barrel” and “logrolling.” This haphazard way of preparing 
and voting appropriations led to a pernicious system of indirect or “hon- 
est” graft. Funds in the federal treasury or to accrue to it were thought 
of as a barrel of pork, and each congressman was expected to get his share 
for his constituency, just as the head of each “darky” household in slavery 
times was expected to get his portion of real pork when the barrel was 
open in the planter’s back yard. Congressmen and the leading citizens 
of their districts talked both seriously and jokingly of “pork,” but seldom 
with any sense of shame. Thirty years ago, John N. Garner, then an in- 
conspicuous representative from Texas, is reported to have said: “Every 
time one of these Yankees gets a ham, I’m going to do my best to get a 
hog.” As already intimated, congressmen were not solely responsible 
for this attitude. They were intimidated by the political organizations 
in their districts, entreated by letters and personal calls from individual 
voters, and urgently wired by local chambers of commerce (which at the 
same time dolefully complained of the rising cost of government) to se- 
cure appropriations for such purposes as the erection of a local post office 
or other federal building, the dredging of a river, and a project of irriga- 

21 Quoted by G. Milburn, in an article in Harper% November, 1932, pp. 669-682. 
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tion. Regardless of whether these things were actually needed or feasible, 
the representative was judged in congressional campaigns by the amount 
of money he had obtained for his district. How was it possible for one 
representative or senator to get the entire Congress to vote for unnecessary 
expenditures in his district? That was easy. Other congressmen wanted 
similar things for their districts, and they supported each other's demands. 
This was called “logrolling," a term borrowed from the frontier, where 
the pioneers often joined forces in the rugged physical enterprise of roll- 
ing logs. Of course there were always some congressmen who disdained 
the unseemly scramble around the pork barrel and who reproached their 
brethren for the unworthy motives which prompted the figurative log- 
rolling. Because of some improvement in the public conscience, but 
more particularly because a better system of preparing appropriation bills 
has been devised, the odor of the pork barrel does not fill the halls of 
Congress to the extent it did twenty years ago.-^ Yet evidence is not want- 
ing to show that “pork" still holds its place as a popular Congressional diet. 

The Bureau of the Budget. As the cost of government increased and 
the call for efficiency became louder, the idea of a budget system gained 
support in Congress. The first budget bill, passed in 1920, was vetoed by 
President Wilson, not because he was opposed to the budget system (quite 
the contrary), but on the grounds that this particular bill unconstitution- 
ally restricted the President’s power to remove the Comptroller General.^'** 
But in 1921 Congress passed and President Harding approved the present 
Budget and Accounting Act. The provisions of this act which relate to 
the budget proper require the President to transmit to Congress at the 
beginning of each regular session: (1) estimates of the expenditures and 
appropriations necessary for the support of the government for the en- 
suing fiscal year; (2) estimates of the receipts of the government during the 
ensuing fiscal year, under existing revenue laws and such revenue pro- 
posals as he shall make; (3) estimates of the expenditures and receipts of 
the government during the fiscal year in progress; (4) a list of the expendi- 
tures and receipts of the government during the last completed fiscal year; 
(5) statements showing the condition of the treasury at the end of the last 
fiscal year and estimates of that condition for the year in progress and the 
ensuing year; (6) facts regarding the indebtedness of the United States; 
(7) and such other financial statements as he may deem necessary to give 
full knowledge of the financial condition of the government. 

Manifestly, the President cannot personally prepare these facts and 
estimates for Congress. This is done^by the Bureau of the Budget created 
by the act. This Bureau was formerly located in the Treasury Depart- 


22 The Beards’ American Leviathan (1930), pp. 178-179, contains a good account of the 
“pork barrel” and “logrolling.” 

23 In the Humphrey case, 295 U.S. 602 (1935), it was held that Congress had the power 
to restrict the right of the President to remove such independent officers. 
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ment, but il was actually responsible only to the President, and, under a 
reorganization plan of 1939, it was transferred to his Executive Office. 
At the same time the functions of the Central Statistical Board were trans- 
ferred to the Bureau of the Budget. The chief officers of the Bureau are 
the Director, six Assistant Directors, and the General Counsel. Under 
Executive order of 1939 the functions of the Bureau include the following: 

“1. To assist the President in the fiscal program of the government. 

**2, To supervise and control the administration of the Budget. 

“3. To conduct research in the development of improved plans of ad- 
ministrative management, and to advise the executive departments and 
agencies of the Government with respect to improved administrative or- 
ganization and practice. 

“4. To aid the President to bring about more efficient and economical 
conduct of Government service. 

**5. To assist the President by clearing and co-ordinating departmental 
advice on proposed legislation. . . . 

“6. To assist in the consideration and clearance and, where necessary, 
in the preparation of proposed Executive orders and proclamations , , . 

“7. To plan and promote the improvement, development, and co- 
ordination of . . . statistical services. 

To keep the President informed of the progress of activities by 
agencies of the Government with respect to work proposed, work actually 
initiated, and work completed, together with the relative timing of work 
between the several agencies of the Government; all to the end that the 
work programs of the several agencies . . . may be co-ordinated and that 
the moneys appropriated by the Congress may be expended in the most 
economical manner possible with the least possible overlapping and dupli- 
cation of effort.” 24 

It may appear from the foregoing that the functions of the Bureau of the 
Budget are not all directly related to the fiscal program of the govern- 
ment, but a thoughtful scrutiny of them will bring the realization that 
they all bear upon the matter of financial management, upon efficiency 
and economy in administration. 

Preparing the budget. Each department or agency of the govern- 
ment is required by law to have a budget officer, who, with the head of his 
department, must prepare the estimates for the department and submit 
them to the Bureau of the Budget before September 15 of each year. The 
Bureau is authorized to “assemble, correlate, revise, reduce or increase 
these estimates.” One can well imagine that there is much going' back 
and forth between departments and the Bureau of the Budget, and that 
there may be some irritations, and that tempers might grow thin, and that 
department heads might on occasion appeal to the President from a deci- 
sion of the Director. An incident of this type is related by an English 

2* United States Government Manual^ Fall, 1942, p. 51. 
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visitor. Charles G. Dawes, the first Director of the Budget, had told the 
Secretary of the Navy that he must reduce an item in his estimates by 
1300,000: The Secretary complained to President Harding. '‘The next 
day,” said Dawes, “I heard the President had agreed with the Secretary of 
the Navy, less $300,000.” 

When the estimates are accepted by the President (usually late in De- 
cember), he transmits them to Congress (usually the next day after he has 
delivered his annual message to that body). The Budget is a huge volume 
and should be distinguished from the Budget Message which accompanies 
it. The estimates thus submitted are the only lawful estimates. Officers 
of the various departments and establishments are forbidden to appear 
before Congress or its committees in an attempt to secure increases over 
the President's estimates except at the request of either House of Congress. 

Congress and the budget. A good budget system requires the co-opera- 
tion of the legislative body with the executive department. What has 
Congress done to bring itself into line with the budget system it has estab- 
lished? For one thing, each House has conferred upon its Committee on 
Appropriations the sole authority to prepare such bills. This is a distinct 
improvement over the old method of allowing several different committees 
to bring in appropriation measures. A feature of the old system which 
has certain obvious advantages is retained by the Senate in the provision 
that the committees on Agriculture, Post Offices, Military Affairs, and some 
other important committees, may sit with the Committee on Appropria- 
tions when this Committee is considering appropriations for the services 
mentioned. When the House of Representatives receives the budget 
from the President, it is referred to the Committee on Appropriations, 
which divides itself into subcommittees in order to consider appropriations 
for the several activities of the government. While the President’s esti- 
mates may be changed as the Committee sees fit, in practice they are not 
changed a great deal and the total recommended by the Committee is 
usually about what is requested by the President. The House may change 
the bills recommended by the Committee, but ordinarily it follows the 
Committee's lead. 

The Senate and its Appropriations Committee show somewhat less 
restraint than the House in voting funds; but when the appropriations are 
finally through both Houses, the total money granted does not ordinarily 
vary greatly from the amount requested by the President. It would seem, 
therefore, that Congress has entered into the spirit of the budget program 
and that it has in effect imposed upon itself the obligation not to vote ap- 
propriations in excess of the President's estimates. It is still possible, of 
course, to distribute a little pork. This may be done by reducing or drop- 
ping an item here and increasing or adding an item there, without increas- 
ing the total amount appropriated. Despite this and certain other im- 

25 L. D. White, Introduction to Public Administration (1926 ed.), p. us. 
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perfections revealed in the new estimates and appropriations system, it is 
a great improvement over the old. 

Administering the budget. Of hardly less importance than the method 
of preparing and voting the budget, is the system by which expenditures 
of the departments are controlled after the money has been appropriated. 
Formerly a Comptroller of the Treasury and auditors attached to the 
Treasury Department performed this function, but their only duty was 
to pass upon the legality of expenditures. The Budget and Accounting 
Act of 1921 abolished the office of Comptroller of the Treasury and cre- 
ated an independent establishment, the General Accounting Office. This 
Office is headed by the Comptroller General of the United States, who is 
appointed by the President and the Senate for a period of fifteen years and 
who may not be removed except by Congress and then only for certain 
specified causes. The Office is thus intended to be free from executive 
control. 

The Comptroller General was given the authority to prescribe a system 
of accounts for the departments and establishments, and while some prog- 
ress has been made in improving departmental accounting procedures, 
the improvement has been along lines designed to assist the General Ac- 
counting Office rather than the President, the Treasury Department, or 
the Bureau of the Budget. Another function of the Office is that of set- 
tling claims by or against the United States, such settlements being made 
independent of the administrative departments. But the chief functions 
are those of accounting and auditing. Through its accounting authority 
the Office makes decisions as to proposed expenditures and the availability 
of funds. Through its auditing authority it examines and verifies ac- 
counts after the transactions have been made in order to discover any 
illegality or irregularity in the expenditures. Now these two functions 
should not be exercised by the same organization, for the control of ex- 
penditures through accounting is an executive function and should be 
under executive direction while auditing is for the purpose of giving 
Congress a check on the Executive and it is therefore a function which 
should be exercised free from executive control. The President’s Com- 
mittee on Administrative Management (1937) pointed out the anomalous 
situation created by the association of the two functions in the Accounting 
Office, and the Committee recommended that the powers to determine the 
use of appropriations, to settle accounts and claims, and to prescribe ad- 
ministrative accounting systems be transferred to the Treasury Depart- 
ment where they would be under executive control. The Committee 
maintained that, with the auditing function left in the independent Audi- 
tor General’s Office (the Committee would have his title changed from 
Comptroller to Auditor), Congress would have proper and sufficient means 
for holding the administrative forces to accountability. Since the Presi- 
dent had been frequently vexed by decisions of the Comptroller he was 
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more than pleased to transmit the Committee’s recommendations to Con- 
gress. That body, however, was unfavorable to the proposals; and it 
must be added that it was supported in this attitude by some fiscal authori- 
ties hardly less eminent than those who urged the change.-^^ 

Nevertheless, the administrative reorganization of 1939 has brought 
about a greater degree of executive control in the administration of the 
budget. As already explained, the Bureau of the Budget was moved to 
the White House establishment, and it was charged by the Executive 
with the duty of supervising, controlling, and administering the Budget. 
Acting through the Director of the Budget, the President requires the 
spending agencies of the government to submit monthly statements of 
amounts they propose to spend, and after approval by the Director, such 
monthly apportionments become the maxima which may be expended. 
Thus, an appropriation by Congress does not become an order to spend, 
but only permission to spend, subject to Executive approval. The Direc- 
tor may use his power to prevent excessive and wasteful expenditures and 
for other fiscal reasons. It is true that Executive restraints could be and 
were laid upon spending before 1939, but the rearrangement of that date 
gave more emphasis to the system. The new arrangement also places the 
Bureau of the Budget in a better position to perform general services in 
the interest of economy and efficiency, services it was always supposed to 
perform but did not. The reference here is to research on administrative 
management, the co-ordination of departmental advice on proposed legis- 
lation, the improvement and development of the statistical services, the 
preparation of executive orders, and advice to the President on the progress 
of administrative activities. In other words, the Bureau is now a part of 
the White House administrative staff. 

IV. THE CURRENCY AND BANKING 

Congress has the power *ho borrow money, ... to coin money, regu- 
late the value thereof, and of foreign coin.” its power to charter and 
regulate banks is implied from these and other enumerated powers.^® 

The currency. Congress may coin money and regulate its value; but 
the states are forbidden to coin money, emit bills of credit, or make any- 
thing but gold or silver coin a tender in payment of debts.®® The states 
may charter banks and these banks may issue paper money, but such 

The Brookings Institution among others. See L. D. White, Introduction to Public 
Administration (1939 cd.) p. 271. 

27 M, B. Foster and Raymond Rodgers, Money and Banking (1940 ed.); E. W. 
Kemmerer, The A. B. C. of the Federal Reserve System (1938 ed.); W, B. Munro, The 
Government of the United States (1936 ed.), Ch. XXII; H. White, Money and Banking 

(1935)- 

28 Constitution, Art I, sec. 8, els, 2 and 5. 

28 See ‘Implied Powers,” Ch. 2, sec. 1. 

so Constitution, Art I, sec. 10, cl. 1. 
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paper money may not be used as iegal tender; that is, as money which 
must be accepted in payment of a debt. As indicated in the first part of 
this chapter, Congress effectively removed state bank notes from the cur- 
rency field when (1866) it placed a heavy tax upon them. From the be- 
ginning, Congress coined gold and silver, and in 1791 it chartered a 
national bank with the authority to issue bank notes, although such notes 
were not made legal tender. Under the pressure of the Civil War, 
however. Congress made United States notes legal tender. Not being 
redeemable at the Treasury in coin, the notes depreciated to less than 
half their face value. In 1867 the issue was attacked as unconstitutional 
and the Supreme Court so held. But later, with a partial change in per- 
sonnel, the Supreme Court decided that the issue of the legal tender notes 
was valid, basing its decision primarily upon the theory that the issue was 
a reasonable method of financing the war.^^ 

Congress reissued the legal tender notes or "'greenbacks," as they were 
commonly called, after the war emergency had passed. The authority 
to do so could no longer be found in the exigencies of war; but, in 1884, 
the Supreme Court held that Congress could issue legal tender notes, even 
in time of peace, under authority implied from its general power over 
finance.®^ 

The gold standard. During the greater part of our history gold and 
silver were coined independently. From the 'seventies until 1900 there 
was a very strong movement for the coinage of silver and gold at a fixed 
ratio. Bryan proposed a ratio of 16 to 1 and went down to defeat. From 
1896 until 1933 we were thoroughly committed to the gold standard. To 
be sure, silver and various types of paper money constituted the chief 
media of circulation, but the Gold Standard Act of 1900 required the 
Secretary of the Treasury to keep all kinds of money at a parity with gold, 
a provision which meant that any kind of money upon presentation at the 
Treasury should be redeemed in gold. Thus the gold standard was main- 
tained, making every dollar the equivalent of a gold dollar. To the av- 
erage man, money was simply money, whether it was gold, silver, or some 
form of paper currency. He was not likely to complain unless some one 
handed him a quantity of coin, when he might good-naturedly ask for 
paper. The gold standard may have been a “cross of gold" to Bryan, but 
to bankers, business men, and the investing public it became a “golden 
calf." 

Its ABANDONMENT. But times can change. With nearly all of the great 
nations driven off the gold standard by disturbed economic conditions 
following the First World War and with the business decline in this 
country going well below what we had previously considered the bottom 

31 Legal Tender Cases, 12 Wallace 457 (1871). 

82 juilliard v. Greenman, uo U.S. 421. 
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of the economic trough, many voices were raised for inflation. As prices 
continued to fall we abandoned the gold standard (April, 1933), not be- 
cause the country’s gold holdings were low (they were quite the reverse), 
but because it was hoped that by cutting loose from gold the value of the 
dollar would decline, thus raising the price of goods. The plan seemed 
to work. 

In May, 1933, Congi^ess, when considering farm relief, took other steps 
toward inflation. Further inflation does not seem to have been a part of 
the program of the Democratic leaders, but the “inflationary’’ element 
staged a successful revolt in Congress and it was only by a compromise very 
skillfully engineered by the President that several types of inflation were 
not made mandatory. What the bill did provide for was permissive infla- 
tion, leaving the President to exercise at his discretion several inflationary 
powers, among which was the power to reduce the gold content of the 
dollar by as much as 50 per cent. This act might have filled conserva- 
tives with consternation but for the President’s assurance that the powers 
granted under it would be used only with “the definite objective of raising 
commodity prices to such an extent that those who have borrowed money 
will, on the average, be able to repay that money in the same kind of dollar 
which they borrowed.” In other words, the promise was that money 
would not be cheapened more than might be necessary to place dollars 
and commodities in the relationship they held about 1926. 

In January, 1934, the President reduced the gold content of the dollar 
by about 41 per cent. Prior to that time the President had ordered 
holders of gold and gold certificates to turn them over to the federal re- 
serve banks and accept other money for them; and Congress had cancelled 
the “gold clause” in contracts, clauses which stipulated payment in gold 
coin of the weight and fineness of the gold dollar before iQSS* Gold no 
longer circulates as money. All the monetary gold is owned by the Gov- 
ernment and held by the Treasury (physically the gold is in large bars and 
is kept in a deep stronghold in Kentucky). This gold, worth about 
1 1 1 ,000,000,000 in terms of the devalued dollar, and representing approxi- 
mately half of the world supply, serves as the metallic base for our paper 
currency. But silver also serves as a base for our money. By the terms of 
the Silver Purchase Act of 1934 the Secretary of the Treasury is required 
to purchase silver from time to time until one fourth of the monetary stock 
shall consist of that metal. With certain exceptions the government has 
assumed ownership of all silver, some of which it keeps in bullion and some 
of which it circulates in the form of silver dollars. The problem of 1933 
of how to bring about a decline in the value of the dollar and thus raise 
prices was solved all too well by our entrance into the Second World War. 
The insatiable demands of the war machine have caused prices to rise 
and will cause them to rise much higher. 
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Early history of banking: i. The Banks of the United States. A 
good banking system is considered an essential for an industrial society; 
but it cannot be said that our own system has always kept pace with our 
needs. 

In 1791 Congress chartered the First Bank of the United States and gave 
it the power to issue notes to serve as paper money. It was a great aid, 
not only to business but also to the government; for it was of material 
service in collecting the revenues, in advancing loans to the government, 
and in serving as its depositary. Although Jefferson and others who stood 
for a strict construction of the Constitution maintained that Congress had 
no authority to establish such an institution, the courts were not called 
upon to settle the issue. The Bank’s charter expired in 1811; but the 
financial situation was such after the War of 1812 that Congress chartered 
the Second Bank of the United States. This Bank had a somewhat stormy 
history. The constitutionality of its charter was attacked but upheld 
(McCulloch v. Maryland). The state banks resented the fact that it com- 
peted with them in what they and the local politicians considered their 
exclusive field of operation. Also, there was a general desire for higher 
prices, for inflation, which the central bank resisted. Then, too, frontier 
people generally feared and hated it as a sort of monster which drew to 
itself the wealth which they had earned by the sweat of their brows. Jack- 
son made it a paramount question, and won a great victory on the issue 
in the presidential campaign of 1832. When its charter expired in 1836, 
the Bank came to an end as a national institution. 

2. The state bank monopoly. For nearly thirty years thereafter, 
banks operating under state laws had a monopoly of the business. Bank- 
ing laws were very liberal, altogether too liberal in the majority of the 
states. The statp were prohibited by the Constitution from issuing bills 
of credit, but it was held that they could authorize banks to issue such 
bills. A few states permitted banks to issue no more notes than they were 
able to redeem in gold, and a few banks in states with lax laws followed 
conservative policies and restricted the issue of notes. But the states and 
the banks commonly responded to the popular demand for cheap money. 
In circulation were notes as “good as gold,” notes worth fifty cents on the 
dollar, and notes worth little or nothing, depending upon the bank of 
issue. 

The national banking system. The Civil War brought the present 
national banking system into being. To the obvious need for a national 
currency system was added the urgent need of the government for a market 
for its bonds. The Act of 1863 and later amendments required each na- 
tional bank to issue notes up to the amount of the capital stock of the 
bank, such notes to be secured by federal bonds owned by the bank and 
deposited with the United States Treasury. Shortly after the Banking 
Act was passed, Congress taxed the notes of the state banks out of existence, 
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thus leaving the national banks a monopoly on the privilege of issuing 
notes. Although the new system brought about marked improvement in 
banking and currency, defects were revealed in the course of time. 

Its principal defectts. If a single word can characterize these defects, 
that word is inelasticity. The cash reserves of the banks were largely con- 
centrated in New York. This concentration of reserves was not in itself 
bad; but since there was no agency controlling the banking reserves of the 
country, they could not be quickly shifted to meet the credit needs of other 
localities. Again, both local and central banks were subject to a rigid 
requirement to retain certain percentages of their deposits as reserves, 
which meant that when the reserves reached these points on the down 
grade there could be no extension of credit, a situation which is likely to 
bring disaster to business. Another defect was in the restriction that no 
notes should be issued except those covered by government bonds. Notes 
issued on the general assets of the banks would have provided a more 
elastic currency to meet the varying needs of business — more notes when 
business was active, and fewer when business was '‘off.’' Various “depres- 
sions” and “panics,” particularly that of 1907, exposed these and other 
limitations of the system. 

The Federal Reserve System. The Federal Reserve Act of 1913 (as 
amended in 1935) brought about fundamental changes in the banking 
system. The country was divided into twelve districts and a federal re- 
serve bank was established in each. The stock of these banks is owned 
by the local “member banks.” All national banks must be members, and 
state banks may become members by complying with certain require- 
ments. An individual has very few business transactions with a federal 
reserve bank. They are the “bankers’ banks,” although the individual, 
banking with a member bank, benefits indirectly. 

Functions of the federal reserve banks. Just what are the functions 
of the federal reserve banks? In the first place, they hold practically all 
of the reserves of the member banks. While banking reserves are thus 
more highly centralized than before, the discretion allowed federal reserve 
officers is such that these reserves can be made available for credit needs 
in various parts of the country much more freely than under the old system. 

The reserve banks perform a second important function by purchasing 
from member banks the promissory notes or commercial paper of per- 
sons to whom the member banks have loaned money. This is called 
“re-discounting.” With the receipts from this “commercial paper” the 
member banks can make loans to other individuals and thus continue to 
serve the needs of local business. 

A third important service performed by the reserve banks is in the 
issue of notes. The notes now in circulation are for the most part federal 
reserve notes. They must have a backing of at least 40 per cent in gold 
certificates, the remaining 60 per cent or less being covered by eligible 
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commercial paper (notes) which the reserve banks have obtained by re- 
discounting or otherwise. Member banks may secure this currency for 
their customers by taking commercial paper to the reserve banks and 
bringing back borrowings in the form of federal reserve notes. Among 
other important functions performed by the federal reserve banks may be 
mentioned their service as the national government’s bankers. Through 
these banks the government receives and makes payments, sells its bonds, 
and makes other business transactions. This use of the federal reserve 
banks made possible the closing of the nine sub-treasuries the government 
had formerly maintained in important centers. 

Still another service is performed by the System through its “open- 
market” committee. This committee consists of the members of the Board 
of Governors of the Federal Reserve System and five representatives 
chosen by the reserve banks. It is the duty of this committee to exercise 
control over the buying and selling of the notes and bonds of the United 
States by the reserve banks. These banks by dealing in the obligations of 
the government very largely determine the supply of bank credit available 
for commercial purposes at a given time. If more money is needed for 
business purposes, the open-market committee may permit the reserve 
banks to purchase government obligations to the amount of a billion 01 
two, thus putting money into business channels. This procedure also 
helps keep up the price of government bonds. If the committee wishes 
to check credit expansion, it may authorize the sale of government obliga- 
tions by the reserve banks, thus taking money out of ordinary investment 
channels. 

The Board of Governors. One of the defects of the banking system 
before the Federal Reserve Act was the absence of central control. This 
is now secured through the Board of Governors which is composed of 
seven members appointed by the President and Senate for terms of four- 
teen years. The President also designates the members of the Board who 
are to serve as chairman and vice-chairman. Each reserve bank has its 
own board of directors who name a president and vice-president subject 
to the approval of the Board of Governors in Washington. The president 
of a reserve bank is its responsible executive officer. 

This centralized system made possible the expansion of credit necessi- 
tated by the First World War. No irredeemable paper was issued, as 
during the Civil War. Despite the inflation in 1917-20, the country man- 
aged to stay on the gold standard, an achievement for which the reser\ e 
system was largely responsible. After the First World War, federal re- 
serve authorities, through the rediscount rate and open-market operations, 
managed to control credit conditions and thus keep business on a fairly 
even keel; but after 1928 their efforts were not so successful. It should 
be observed, however, that the business disasters of recent years were 
caused by a number of factors, the greater number of them entirely out- 
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side the sphere of activity of the Federal Reserve System. Broadly speak- 
ing, the Federal Reserve System has been a success. This is not to say, 
however, that the whole banking system has been a success. 

The banking crisis of 1932-1933. The collapse of our banking system 
in February and March, 1933, is fresh in our memories. One of its princi- 
pal causes was speculation. Instead of making their loans exclusively for 
self-liquidating commercial transactions as commercial banks do in Eng- 
land and Canada, our banks eagerly entered the field of investment loans, 
buying bonds and then more bonds of many varieties in the golden age 
of 1921-19^9. High authorities in Washington encouraged commercial 
banks to embark upon this enterprise. With the business decline, bond 
values declined; and as business continued “down the chute, “ bonds went 
along with it. When large withdrawals of deposits were made, banks 
had to sell their bonds regardless of the demoralized market. Banks failed 
by the hundred, 522 in the month of October, 1931. The National Credit 
Corporation was formed, an organization through which strong banks 
' would help weak banks. Success was only temporary. In January, 1932, 
the Reconstruction Finance Corporation was created to make liberal ad- 
vances to hard pressed banks. This was a success for a few months. But 
it was becoming obvious by this time that farm mortgages would have to 
be written down and that the real estate situation in the cities was also 
threatening the banks. There came another spurt of bank failures, and 
in February and early March of 1933, governors of a number of states 
closed banks. There was another Black Friday (March 3) in New Yoik, 
$100,000,000 in gold being withdrawn from the banks in the nation’s finan- 
cial capital in a single day. At 4:30 A. M. the next day, Governor Lehman 
closed all the banks in the state, having the solemn declaration of the 
bankers that they could not remain open another half day. On March 6, 
President Roosevelt closed all the banks in the country. With the utter 
collapse of the banking system in a country which had well over four 
billions in gold, the nation had witnessed the “greatest debacle in banking 
history.” 

The banking acts of 1933 and 1935. But the country breathed more 
easily. The worst had happened at last. Called into special session. 
Congress immediately approved the President’s proclamation closing the 
banks and placing an embargo on gold exportation and authorized him to 
take similar action in future emergencies. Congress further empowered 
the President and the Secretary of the Treasury to regulate banking dur- 
ing such emergencies; authorized the Secretary of the Treasury to prohibit 
the hoarding of gold or gold certificates; gave the Comptroller of the Cur- 
rency power to appoint “conservators” for national banks whose assets were 
in danger; and provided for the emergency issue of currency against the 
security of obligations of the United States or notes, drafts, bills of ex* 
change, or bankers’ acceptances. With the passage of this act, solvent 
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banks were reopened by national and state authorities and the country 
took on a genuine spirit of optimism. 

A few months after these emergency acts, a comprehensive banking law 
was passed. The act was designed to correct the weaknesses of the bank- 
ing system in a number of particulars, but its most important sections are 
those designed to prevent speculative use of bank funds and to guarantee 
deposits. A curb on the speculative use of funds is sought through the 
significant requirement that banks which are members of the federal re- 
serve system must divorce their security affiliates. Private banks which 
receive deposits must do likewise, and if such banks elect to continue to 
receive deposits they must submit to state or federal examinations. 
Among other provisions aimed at the same purpose are those which require 
the federal reserve banks to keep advised on the loans and investments of 
member banks, prohibit member banks from accepting funds which are to 
be loaned to brokers, forbid interlocking directorates with security firms, 
and make officers of a member bank ineligible for loans by that bank. 

The act provided for a deposit guarantee (strongly opposed by many 
banking authorities) varying from lOo to 50 per cent, depending upon the 
amount of the deposit. The Banking Act of 1935 simply calls for full 
insurance on amounts up to $5,000, but that is the maximum which may 
be insured. The insurance fund is raised by annual levies of one twelfth 
of one per cent on the average deposits of the insured banks, and it is 
administered by the Federal Deposit Insurance Corporation. All banks 
in the Federal Reserve System must accept the guaranty plan. Other 
banks may have their deposits insured also, but any state bank which has 
deposits of more than a million dollars must become a member of the 
Federal Reserve System in order to retain the insurance feature. Thus, 
through the Federal Reserve System and the Federal Deposit Insurance 
Corporation the national government is reaching into the far corners of 
the country and greatly strengthening a banking system which has long 
needed more unity and control. Yet we are still some distance away from 
absolute central control of banking. 

Government banking institutions. No discussion of banks would be 
at all adequate which fails to make mention of the credit agencies the Gov- 
ernment has established since 1930. These agencies do not have all of 
the attributes of ordinary banks, but they perform many of the functions 
of banks, supplementing and perhaps competing with them, and they may 
in time crowd them considerably. There are the Farm Credit Adminis- 
tration, the Federal Loan Home Banks, the Federal Savings and Loan 
Association, and perhaps a score of others. 

The first, the best known, and the giant of all of these is the Reconstruc- 
tion Finance Corporation. It was established in 1932 and authorized to 
advance money to banks, trust conapanies, building and loan associations, 
railroads, and certain other institutions. Presently it was authorized to 
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make loans to general business, and it entered the field in a large way but 
not without caution. In its first years it made some loans for relief, loans 
which no one expected it to recover, but by far the largest share of its loans 
have been to business enterprises on a business basis. Billions were loaned 
in a few years, billions which were of inestimable benefit to commerce and 
industry and on which the government took no loss. In 1937 it was 
thought that it had served its purpose and might withdraw from the 
field, and Congress actually took steps to terminate its activities. But 
then came the ‘"recession” of 1 938, and on its heels the Second World War 
and our rearmament program. Now R.F.C. is deeply involved in further- 
ing the war program. Under the authority of five or six acts of Congress 
and various executive orders, it is engaged in such war activities as making 
loans to, and purchasing the obligations of, any business enterprise for 
any purpose advantageous to the national defense; purchasing, for the 
same purpose, the capital stock of any business corporation; the creation 
and organization of corporations, such as the Defense Plant Corporation 
and the Rubber Reserve Company, to aid the government in its defense 
program; the purchase of various strategic materials; the erection and ex- 
pansion of plants for the production of arms and other instruments of 
war; the provision of facilities for aviation training; and a host of other 
undertakings. There is no sign now that the functions of this corpora- 
tion will be dispensed with for some years. After the war there will be 
a stupendous task of reconstruction, both at home and abroad, and it is 
not likely that a better agency, private or public, will be established to 
deal with the financial problems which reconstruction will bring.®® 

The state banks. There are still about 10,000 state banks, which is 
nearly double the number of national banks. Unless state banks are 
members of the Federal Reserve System, or have accepted the deposit 
insurance plan (the greater number of them have), they are not subject 
to any federal control. The states supervise their banks through a de- 
partment of banking, or a combined department of banking and insur- 
ance. Such department or commission, by requiring reports and making 
inspections, enforces the state law respecting accounts, bank investments, 
ordinary loans, and so on. State laws regulate with varying degrees of 
effectiveness the organization and capitalization of banks, and, as an addi- 
tional protection to depositors, they commonly provide that stockholders 
may be assessed in a limited manner, ordinarily to an amount equal to 
the par value of the stock owned, to make good the losses of depositors. 
The chief criticism of state banks is that they have failed in alarming 
numbers. They are frequently poorly administered, often too depend- 

Reconstruction Finance Corporation Act, as Amended, and Other Lazus Pertaining 
to R.F,C. (pamphlet, 1941); “7'he War Goes to Mr. Jesse Jones,*’ Fortune, Dec., 1941, p. 91. 
Even at the date of this article the R.F.C. budget was about that of the budget of the 
entire Government in 1929. 
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ent upon a single industry, and usually too small. ‘'What will the little 
banks do in the little county seats?*' inquired the late Senator Huey 
Long of the Senate banking authority, Carter Glass. “ ‘Little banks!* ’* 
answered Senator Glass scornfully. “Little corner grocerymen who get 
together 1 10,000 or 115,000 and then invite the deposits of their com- 
munity and then at the very first gust of disaster topple over and ruin 
their depositors! What we need in this country are real banks and real 
bankers.’* Many another person agrees with Senator Glass that the day 
of the small bank has passed and harbors the minimum hope that those 
which cannot enter the Federal Reserve System will close their doors. 
What the country needs is a unified banking system, a system which the 
recent national legislation tends to establish. 

Protection of investors. Although not in the class of banking legisla- 
tion, certain acts of recent years may receive appropriate mention at this 
point because they are designed primarily to protect investors. The 
Securities Act of 1933 requires that all new issues of securities, with a 
few exceptions, be submitted to the Securities and Exchange Commission 
before being offered for sale in interstate commerce or through the mails. 
The promoters must give to the Commission all essential information 
regarding the securities, the promoters being held responsible for the 
truthfulness of this information. The Securities Exchange Act of 1934 
attempts to regulate stock exchanges through this same Commission. 
The act requires such procedures as the submission of exchange by-laws 
to the Commission for approval, registration with the Commission of 
securities listed on the exchanges, and presentation to the Commission 
of the financial conditions of firms and corporations whose securities are 
to be so listed. The Public Utility Holding Company Act of 1935 
poses upon the Securities and Exchange Commission the duty of super- 
vising various activities of holding companies and subsidiaries, such as 
security transactions, intercompany loans, proxies, and dividends. The 
act is designed, of course, to protect consumers and investors. The 
Trust Indenture Act of 1939 requires that bonds, notes, debentures, and 
similar securities offered for sale be issued under standards satisfactory 
to the S.E.C. The Investment Company Act and the Investment Ad- 
visers Act of 1940 afford further protection to investors and confer addi- 
tional duties upon the Commission. The former act provides for the 
regulation of investment trusts and investment companies, and the lat- 
ter for the registration of all persons engaged in the investment advisory 
business and prohibits certain abuses which had existed in this business. 
Although the Commission has the power to control in some degree the 
issuance of securities by public utility holding companies, no statute 
which it administers guarantees an investor against loss. What the Com- 
mission does is to require complete disclosure of information a^bout se- 
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curities. The investor is left to form his own opinion and to assume 
the risks incident to investment. 

V. STATE FINANCE 

We come now to the subject of state finance, always a problem, but 
one of increasing concern and complexity in our generation which wit- 
nesses governmental functions increasing rapidly and the sources of 
revenue failing to keep abreast of the need for funds. We shall con- 
sider this subject from the major angles of revenue and expenditure. 

Limitations upon the taxing power. Proceeding now to the various 
phases of state finance, we begin with a brief discussion of the limita- 
tions upon the legislature’s power to tax. In the first place, there is the 
limitation with respect to the taxing of commerce. The Federal Con- 
stitution prohibits the states from levying import, export, or tonnage 
duties. Control of interstate commerce by the national government 
means that the states cannot tax interstate commerce. The states may, 
however, tax property as such, even though it is used in interstate or 
foreign commerce. Thus, the states may and do impose general prop- 
erty taxes upon railroad and steamship companies. What is prohibited 
is the taxing of an act of interstate or foreign commerce. Second, ev- 
eryone knows by now that the state may not tax the national govern- 
ment or its instrumentalities.^® Thirds state taxation must satisfy the 
demands of the "due process” and "equal protection” provisions of the 
Fourteenth Amendment. The limitations imposed upon the states by 
this Amendment are essentially the same as those imposed upon the na- 
tional government by the Fifth Amendment. They are discussed under 
*Ximitation Upon the Power of Congress to Tax” in the first section of 
this chapter. State constitutions also limit the taxing power. They al- 
most invariably contain the "due process” and "equal protection” limita- 
tions, thus duplicating the Fourteenth Amendment in those particulars. 
Fourth, state constitutions usually contain the provision that taxation 
shall be equal and uniform. Equality is usually interpreted to mean 
that taxes shall be in proportion to the value of taxable property; uni- 
formity, to mean that all articles or kinds of property in the same class 
shall be taxed alike. 

Sources of revenue. States draw their income from various sources. 
Probably no two states have identical tax systems; but nearly all of them 

A. E. Buck, The Budget in Governments Today (igSS): B. Graves, American State 

Government (1941 ed.), Chs. XIII-XIV; C. L. King, Public Finance (i 9 S 5 )» Ghs. VI— XXI, 
XXIX-XXXI; L. D. White, An Introduction to the Study of Public Administration 
(1939 ed.), Chs. XIII-XVII. 

^5 On limitations one and two, see Ch. 3, sec, L 
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levy a general property tax, an inheritance tax, a corporation tax, and 
various license taxes, and a number of states now levy income taxes. 

1. The general property tax. The general property tax is the old- 
est state tax, and the one from which practically all the revenue was 
formerly derived, but from which only about six per cent of it is de- 
rived at present. It still carries by far the largest share of the revenue 
burden in most cities and counties. The theory of the general propei ty 
tax is simple. Each person pays a tax determined by the value of his 
house, lands, horses, cattle, machinery, furniture, jewelry, stocks, bonds, 
mortgages, and so on. This is an ad valorem tax — so much per hundred 
dollars of assessed valuation. It falls alike upon all property owners, 
supposedly. It was fairly satisfactory in the days when governments did 
not need much money, and when the earthly goods of most men con- 
sisted of real property and tangible personal property. The farmer could 
not hide his buildings, fields, and live stock from the assessor; nor could 
he conceal easily the great hall clock or the “parlor’' sofa. Furthermore, 
the ordinary assessor had little difficulty in arriving at a fair valuation 
of these properties. But the concentration of property in cities and the 
revolutionary increase in the amount of intangible property (securities 
of various kinds) since the Civil War have changed all this. City prop- 
erty is ordinarily much more difficult to evaluate than rural property; 
and intangible property locked in the owner’s strong box, whether held 
by rural or urban inhabitants, often escapes the assessor’s rolls. Indeed, 
the kindly assessor may rather encourage a timid individual to make no 
mention of his intangibles, since the general property tax rate in some 
states is almost confiscatory when applied to them. 

Assessment, The problem of assessing real and personal property for 
purposes of taxation calls for more than passing mention; for unscientific 
assessment constitutes a fundamental shortcoming in the administration 
of the general property tax. The assessors are local officers, usually 
elected, and seldom have any training for their important work. In 
most states, the assessors are given written instructions, and in a few, 
some additional aids; but no amount of such help will reduce assessment 
to routine or give impartial valuations to property unless the assessors 
are honest and intelligent. The taxpayer often makes his own assess- 
ment, particularly his personal property assessment. 

The assessor walks into the home of a wealthy individual and makes 
dutiful inquiry about pianos, washing machines, electric refrigerators, 
and clocks; but he hardly notices the fine paintings on the wall or the 
oriental rug on the floor (unless he becomes conscious of not having 
properly cleaned his shoes before entering). Yet the rugs and the paint- 
ings are probably worth much more than the other articles enumerated. 
If the assessor places them on his list, he gives them the very low value 
which the owner mention?. The assessor rnpves on, fepling perhaps tfigt 
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justice has not been done, but not knowing just what he can do about 
it. He goes next to a home presided over by a proud but unsophisti- 
cated bride. Hardly realizing that she is talking to an assessor, she lists 
their modest properties at something approximating their full value. A 
more cheering version of this story has the husband, who is on friendly 
terms with the assessor, meet that gentleman as he is leaving the house 
and set him right as to the “real’* value of the property. At any rate, 
these fictitious cases illustrate the very common fact that assessments of 
personal property are made largely by the owners rather than by the 
assessor. 

Equalization. Manifestly, assessments will vary greatly even among 
individuals visited by the same assessor, and they vary still more among 
the districts canvassed by different assessors. In order to reduce these 
inequalities, county or other district boards of review or equalization are 
authorized to hear complaints of individual taxpayers and to correct ma- 
terial injustices in assessments. These boards are also required to equal- 
ize assessments among the several districts or townships of a. county, to 
the end that all may be equitably taxed. Ordinarily, however, only the 
grosser inequalities are corrected. When county authorities have passed 
upon assessments, the rolls are placed before a state tax commission or 
other state officers serving as a board of equalization. This board may 
order reassessments in particular counties or districts, or reassessments of 
particular kinds of property. It is also the duty of this board, or of some 
other state authority, to assess public utilities, such as railroad, telegraph, 
and telephone systems — properties which, because of their nature and ex- 
tent, are not easily or equitably assessed by local authorities. A number 
of states have wisely entrusted the central tax commission with the power 
to supervise local assessments and to make investigations of the general 
conditions of taxation. Such commissions have greatly improved the 
taxation systems in several states. 

Criticisms of the general property tax. It has already been shown that 
it is very difficult to get fair assessment of property. Ordinarily, real 
property and the general run of tangible personal property are not as- 
sessed in an equitable manner and there are still wider disproportions in 
the assessment of other properties. The luxuries of the wealthy are usu- 
ally assessed too low and intangibles are frequently not assessed at all. 
Taxes based upon unfair assessments are, of course, unfair. The burden 
falls with particular force upon the owners of real estate and tangible 
property, hitting the farmer as a class harder than any other. But sup- 
pose all property is assessed alike — the tax is still subject to criticism, for 
the reason that some forms of property yield much greater income than 
others. A number of states have frankly recognized this, and they have 
provided for the classification of property for purposes of taxation. For 
example, intangibles have been placed in a special class and taxed at a 
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lower rate than tangibles. What drove the intangibles into hiding orig- 
inally was that the general property tax on their actual value was prac- 
tically confiscatory. With the lower tax rate, there is less urge to conceal 
them and less leniency for those who do conceal them. The result is 
that intangibles are now more commonly declared, the state gets more 
return for the lower rate than it did for the higher, and the owner of real 
estate and tangible personal property has some aid in supporting the 
government. But classification of property, although affording some 
relief, does not solve the tax problem. Recognizing the unsatisfactory 
results of this general property tax, several states have abandoned it, 
leaving it for local government units. In desperation farmers and tax- 
payers’ associations have compelled some states to place a limit on the 
rate of the general property tax. All of the states have sought other 
sources of revenue. 

2. Income and inheritance taxes. One of these newer forms of taxa- 
tion is the income tax. Several states had tried it before the Sixteenth 
Amendment made it possible for the national government to levy taxes 
on incomes from whatever source derived. About thirty of the states, 
a number of them encouraged by the example of the national govern- 
ment, now levy income taxes. The state systems, like the national, are 
progressive — with the smallest incomes exempt, low rates for modest in- 
comes, and higher rates for the bigger incomes. The highest rate is low 
(usually about 6 per cent) as compared with the national tax rate. Nat- 
urally enough, the income tax does not meet with univei'sal acclaim. 
For instance, it is not popular with those who would pay little or no 
taxes under the general property tax requirement. Nevertheless, it is 
commonly considered fair, being based on the ability to pay. 

The inheritance tax is employed in nearly every state. The rate of 
this excise on the privilege of a beneficiary to inherit property varies with 
the amount of the inheritance and with the beneficiary’s degree of rela- 
tionship to the deceased. The inheritance tax has a great deal to com- 
mend it. Often, but not always, an heir has done little to build up the 
fortune he inherits and thus has no very strong ground of complaint 
when the state takes a share of it. So strong an individualist as Presi- 
dent Hoover said that income and inheritance taxes help to bring about 
a more desirable distribution of wealth.^® It should be noted that in- 
come and inheritance taxes are not the state ‘‘gold mines” some people 
imagine them to be. Although in a few states they may yield one fifth 
or one sixth of the state revenue, taking the country as a whole, they 
yield only about one eighth of it. 

3. Business taxes. Some special form of tax is commonly levied upon 
many types of businesses. These taxes take various and often compli- 
cated forms. One of the simpler forms is the corporation income tax 

sfi C. A. Beard, American Government and Politics (1931 ed.), p. 231, 
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which is levied in about two thirds of the states. Corporations are often 
subject to a franchise tax (a tax on the privilege of doing business in the 
state), which tax is usually a small percentage of the value of the capital 
stock of the corporation, or a percentage of dividends paid, or some other 
fair basis of measurement. Incorporation fees represent another form of 
tax. Of course states may tax foreign corporations (those chartered in 
other states) as well as domestic corporations, provided they are taxed in 
proportion to the amount of business they transact in particular states. 
Even corporations engaged in interstate commerce — railroads and tele- 
graph companies, for example — may be taxed by a state. In taxing such 
business, the state must be careful, however, that the tax bears a fair 
proportion to the value of the business carried on in the state. For ex- 
ample, a tax of 2 per. cent on every Pullman ticket sold in a state would 
be invalid, because it would have practically no relation to the value of 
the Pullman business in that state; but a tax on Pullman tickets based 
on the number of miles such passengers travel within the state would be 
valid, because it would obviously bear a fair relationship to the value of 
the business in that state.^’^ 

In addition to the corporation tax, many states levy taxes upon busi- 
ness conducted by individuals. Taxes upon professions and occupations 
are particularly popular as sources of revenue in the South. Several 
states have put chain stores in a special class and have levied much higher 
taxes upon them than upon the ‘‘home-owned” stores. The purpose of 
this tax law is undoubtedly to aid the local stores as well as to bring in 
revenue. 

4. The sales tax. There are various forms of this tax but the prin- 
cipal one is the retail sales tax. It was not in general use until 1933, 
when the depression brought it in as an emergency source of revenue. 
Although depression-born, it showed few signs of departing with a partial 
restoration of normal times. It has been found to be a very productive 
source of revenue. Furthermore, it is very popular with tax-payers* as- 
sociations whose chief concern is to keep down taxes on real property. 
One often hears the statement that the sales tax broadens the base of tax- 
ation. Of course it does, but this means that many very poor people are 
brought within the ranks of taxpayers. There is little doubt that this 
tax bears much more heavily upon the poor than it does upon others, 
for the poor have to spend a very substantial part of their income for 
the bare necessities of life. 

5. Excise taxes. Taxes on liquor and tobacco yield considerable reve- 
nue for the states, perhaps a fifth of the total. A gasoline tax, varying 
in rate but commonly 3, 4, or 5 cents per gallon, is imposed in practi- 
cally every state. Originally funds derived from this source were very 
properly and appropriately set aside for highway construction and main- 

37 Pullman Co. v, Richardson, U.S. 330 (1923)* 
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tenance, but in periods of financial stringency, periods in which the gas 
tax still produced a handsome revenue, legislatures diverted some of 
these funds to other uses, a procedure which with considerable justifica- 
tion was roundly denounced by automobile associations. 

Other sources of revenue. The foregoing list includes the principal 
sources from which the states derive revenue by taxation. Certain other 
revenues are derived from fees for particular services. The various court 
fees connected with legal processes furnish a familiar example. Various 
license fees are collected for the enjoyment of specific privileges, such as, 
hunting, fishing, owning a dog, running a pool hall, selling beer, and 
the like. The license is required primarily because it furnishes the state 
with a convenient means of regulating the thing licensed. The fee 
charged may or may not be based on the cost of regulating the privilege 
or business. Some states still receive revenues from the lands granted 
by the national government for public education. A few states have 
some returns from their own business enterprises, such as, docks, canals, 
warehouses and more recently, the liquor business. Of course the tax- 
payers are ultimately responsible for these ventures, which sometimes 
turn out to be liabilities rather than assets. Fines supply a little revenue 
in every state, but the amount is probably much smaller than the average 
citizen realizes. In enumerating the sources of revenue we should by no 
means forget the various federal aid funds and the outright grants the 
national government makes to the states in depression periods. 

Where the money goes. From these sources of revenue the states now 
receive approximately four billions annually. Naturally, their expenses 
ought to be about the same, although they may be slightly less than the 
revenue in times of prosperity and in excess of the revenue in 'deaiV' 
years. Schools, highways, and various forms of social security absorb the 
lion's share of state income. Something must be set aside each year for 
payment of interest and principal on debts. Health, sanitation, conser- 
vation, libraries, correctional institutions, and similar services each , get 
small shares. It has already been noted that the cost of state govern- 
ment has increased greatly in the past thirty-five years. This increase, 
with two exceptions, has been fairly evenly distributed over the various 
services. The exceptions are the highway and public welfare depart- 
ments, expenditures in the former having advanced about twice as rap- 
idly as in the other services and in the latter (only since 1932) many times 
more rapidly. 

Early haphazard appropriation methods. In former times, the state 
legislatures passed their revenue and appropriation bills with the same 
general absence of system that characterized congressional conduct in 
such matters before the national budget system was inaugurated. Each 
spending service, acting with little or no regard for the other services 
or for any superior administrative officer, would submit a statement of 
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its needs, usually very much exaggerated, to the committee on appropri- 
ations. The most influential or most insistent administrators might get 
as much or more than they needed from the committee; others would 
probably get less. The “pork barrel” and “logrolling” evils flourished in 
state legislatures as in Congress, resulting in additional extravagance and 
waste. Occasionally, a legislature would make a gesture of economy, 
either by reducing appropriations all around, without considering the 
needs of particular services, or, perhaps more likely, by reducing the 
appropriations for those services the curtailment of which would bring 
the least adverse political reaction. Frequently, the committee (or com- 
mittees) on appropriations paid little attention to the state revenues with 
which the appropriations should balance. Almost invariably a number 
of appropriation measures, some of them smelling strongly of pork, would 
pass the legislature in the last hectic days of its session. The bills then 
went to the governor, who, in most states, could veto and reduce separate 
items. The typical governor was a little more frugal than the legisla- 
ture, and he usually wielded the pruning knife somewhat vigorously, al- 
though not always wisely. In any case, the governor’s veto could operate 
only as a negative correction upon the “program” of expenditure pro- 
posed by the legislature. 

Budget systems. With the rising cost of government, taxpayers very 
naturally became insistent that something be done to stem the tide. Stu- 
dents of public administration, particularly Dr. F. A. Cleveland, pointed 
out very clearly that order could be brought into state finances and some 
economies could be effected by the adoption of a budget system. Begin- 
ning before the First World War period, the idea spread rapidly among 
the lawmakers, and within twenty years every state had a budget system 
of one sort or another. A few states have not carried the idea very far, 
entrusting the preparation of the budget to a legislative committee. This 
legislative budget system may secure unified action with respect to reve- 
nue and appropriations in the legislature; but it fails to give the high 
executive officers who must administer the expenditures a sufficient voice 
in proposing them. Nearly a third of the states have the budget pre- 
pared by a commission, which commonly consists of the governor, sev- 
eral other administrative officers, and a few members of the legislature. 
The administrative budget plan is designed to bring about greater har- 
mony between administrative officers and members of the legislature. 
Legislators, having helped prepare a budget, will feel under some obli- 
gation to defend it in the legislature. The plan which meets with the 
most general favor and which is employed in about two thirds of the states 
is the executive budget system. It varies, of course, among the states; but 
broadly speaking, it follows the budget practice of the national govern- 
ment. The governor, like the President, is individually responsible for 
preparation of the financial program. One-man responsibility seems to 
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work better than group responsibility. Of course, the concentration of 
the budget authority in the hands of the chief executive greatly increases 
his power; but despite occasional abuses this is generally held to be de- 
sirable. Reforms in American government have very commonly pro- 
ceeded along the line of increasing executive power. 

The legislature and the budget. Regardless of how the budget is pre- 
paxxd, the legislature has the authority to do with it as it sees fit. It 
may accept it as it stands, reduce it as a whole, increase it as a whole, 
strike out items, or add new items. But with a program of expenditures 
presented along wdth the estimates of revenue, the legislature is not in 
position to '‘run wild’' in enacting fiscal measures. The budget gives 
the people something definite to insist upon, and if the legislature 
changes the budget materially, it must justify itself for doing so. It has 
turned out, therefore, that in spite of the legal authority of the legisla- 
ture to play havoc with the budget, there is much less extravagance in 
voting appropriations now than formerly. Pork barrels have become 
smaller and logrolling has become a more hazardous legislative occupa- 
tion. Particularly is this true where organized bodies of taxpayers are 
vigilant when the legislature is in session. In Maryland the legislature 
has less freedom with the budget than in other states. There, as in other 
states, the legislature may strike out or decrease (with a few exceptions) 
items in the governor’s budget; but it is prohibited by the state constitu- 
tion from making any increases except for legislative and judicial ex- 
penses. This rule rather effectively limits the distribution of pork, and 
some authorities recommend its general adoption. 

Supervision of expenditures. The state's financial house cannot be 
set in order simply by the adoption of a system for making appropria- 
tions. The expending of the money should be supervised at all times. 
Formerly, legislatures attempted to control the expenditures of the var- 
ious administrative services by listing in a separate item of appropriation 
the amount which might be used for each purpose of a service. This 
system was too rigid. It did not secure the greatest wisdom in the use of 
funds, because the legislature could not look a year or more ahead and 
determine exactly what expenditures should be made. It is well enough 
for the legislature to decide what projects shall be undertaken and how 
much shall be allowed for these projects; but the detailed control of 
expenditures within a service can be exercised much more satisfactorily 
by the higher executive officers. 

A number of states have adopted t|ie plan of making appropriations tor 
each department and commission under several main headings, such as 
salaries, supplies, and capital outlays, leaving the chief administrative of- 
ficers some discretion as to the details of expenditure under each head- 
ing, In these states, it is ordinarily provided that funds may be trans- 
ferred from one heading to another when an emergency exists and when 
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the permission of the governor has been obtained. Some states go still 
further and require the spending officers to secure the approval of the 
governor for their monthly or quarterly expense program. Such systems 
as these give a very desirable flexibility in the matter of expenditures. 
But this sort of supervision in itself is not sufficient. An up-to-date sys- 
tem of accounting, which most of the states are slow to adopt, is neces- 
sary. It would show exactly where all the state’s money has gone, reveal 
bad contracts and excessive costs, and thus lead in some measure to the 
stoppage of waste. 

The methods of control here outlined are executive devices. They 
are the means by which the chief administrator may enforce economies 
and develop efficiency. By what means may the legislature satisfy it- 
self that the appropriations it makes are legally expended? This is the 
function of the auditor. He is the servant of the legislature as the di- 
rector of the budget or the director of finance is the agent of the chief 
executive. Rather commonly the auditor may pass upon the legality of 
a proposed expenditure and disallow it, if in his opinion it is contrary 
to law. Authorities take sides and give each other some stout blows on 
this question, some holding that the true function of an auditor is not 
to disallow proposed expenditures but to call to the attention of admin- 
istrative officials any irregularities in their proposed expenditures and, if 
the warning is unheeded, report the situation to the legislature. This is 
the executive view of the matter. Those who view it from the legislative 
standpoint are convinced that nothing less than the power to disallow 
can make the auditor an effective agent of the legislature.^® 

Borrowing money. Any government must occasionally borrow money, 
A number of the early states displayed considerable prodigality on this 
score, and, as a result, nearly all the states have placed limits upon the 
amounts the legislatures may borrow. The Federal Constitution im- 
poses only one limitation — that the states may not borrow through the 
expedient of issuing bills of credit (paper money). State constitutions 
contain such types of limitations as: a fixed sum; a sum which may not 
be exceeded except for certain specified purposes; a sum which may be 
exceeded only with the approval of the voters; and specifications with 
respect to the purposes for which money may be borrowed. A few states 
have practically no debt; some have considerable indebtedness but in no 
state is the per capita debt more than a small fraction of that of the 
national government. The total of state obligations is about three and 
one-half billions — somewhat smaller than the state revenues for one year. 

Debts have been incurred in times past for various internal improve- 
ments, chiefly for waterways. During the last twenty-five years, soldiers’ 

3 sSee L. D. White, Introduction to Public Administration (1939 ed.), Ch. XVIl, 
especially pp. 269 ff. See also J. W. Martin and Robt. Sawyer, 'The Independent State 
Fost-Audit,’' State Government, May, 1941, p. 107. 



590 Government in the United States 

bonuses and highways have been the principal purposes for which debts 
have been contracted. States borrow by issuing interest bearing bonds, 
which are bought by investors. The period for which bonds are issued 
ordinarily varies with the duration of the benefit to be secured by the 
proposed expenditures — ten, twenty, or more years. An entire issue of 
bonds may be retired on a specified date of maturity. The state sets 
aside, or is supposed to set aside, a fund each year so that the entire prin- 
cipal will be on hand when the bonds mature. This is called the “sink- 
ing fund system.” It is all right in theory, but in practice the states 
sometimes fail to build up the fund or lose a part of it by bad invest- 
ments. When the bonds mature it thus becomes necessary to borrow 
again. A system which works better in practice and which many cities 
and some states now employ is the “serial bond system.” By this system 
some bonds are made to mature each year and they are retired from cur- 
rent revenue. 


VI. LOCAL FINANCE 

Importance of local finance. When we come to the counties and cities, 
we find about the same story of increased cost during the last thirty-five 
years that we found in the states. But allowance should always be made 
for the expansion of functions which has accompanied this increase in 
cost. Then it must be remembered also that the value of the dollar 
declined greatly during the First World War, Although there has been 
some waste and extravagance, it is as unfair to characterize local au- 
thorities as a group of conscienceless spendthrifts as it is to put Congress 
and the state legislatures in that class. Nevertheless, the rising cost of 
local government has caused grave concern, particularly in the lean years 
following 1929. Counties spent about $900,000,000 in 1913. That fig 
ure was practically doubled by 1930, but reduced somewhat in succeed- 
ing years. With the rapid growth of cities and the greater tendency to 
increase municipal functions, their expenditures have increased more 
rapidly than thpse of the counties. City expenditures now run to about 
three billion a year, thus falling not far short of the amount spent by 
the states. The budgets of New York City and Chicago are considerably 
larger than the budgets of the states in which they are located. Another 
interesting thing about city finance is that the larger the city the greater 
the per capita cost of government. What of the debts of local govern- 
ments? These, too, have increased rapidly, the debts of the cities more 
rapidly than those of the counties. From 1922 to 1932 city and other 
local government debts were nearly doubled and reached a total of al- 

J. A. Fairlie and C. M. Kneier, County Government and Administration (1930), Chs. 
XVIII~XIX: L. W. Lancaster, Government in Rural America {1937), Chs. VI, VII; A, F. 
Macdonald, American City, Government and Administration (1941 ed.), Chs. XXVI- 
XXVIII; W. B. Munro, Municipal Administration (i934)» Chs. X-XV. 
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most seventeen billions. Since the latter date what had been regarded 
as practically impossible has happened — there has been no substantial 
increase in local debts. Around 1940 they were actually being decreased. 

State control. The financial powers of local governments are limited 
by the state. Only such taxes may be imposed as are authorized by the 
state government. Ordinarily, the state specifies a certain maximum 
rate beyond which local authorities may not tax general property, and 
prescribes the exact rates of other taxes and licenses. In the matter of 
borrowing, the counties and cities are also limited by the state, the maxi- 
mum amount usually being fixed at a certain percentage — five, eight, or 
some such figure — of the assessed valuation of taxable property. It is 
often provided, however, that the amount of indebtedness may be in- 
creased with the approval of the voters. These limitations are not al- 
ways effective; for a number of special governing bodies, each with the 
power to tax and borrow money, may have authority over a part or all 
of the county or city area. Indeed, it is often for the purpose of cir- 
cumventing financial limitations that these special authorities are cre- 
ated. Neither these nor any other attempts to establish rigid control 
over local finance are altogether satisfactory. Flexibility is the thing 
needed. This can better be secured by general limitations imposed by 
law and applied by state administrative authorities according to the de- 
mands of particular cases. A few states are making some progress in this 
direction. 

Sources of local revenues. Counties derive their revenues chiefly from 
the general property tax, around 90 per cent of the tax revenue coming 
from this source. As indicated in the discussion of state taxes, local offi- 
cers assess general property for purposes of state taxation. This same 
assessment serves local taxing bodies as a basis of taxation. Tax officials 
simply add the rates imposed by the various local taxing authorities to 
the rate of the state tax, and the property owner receives a bill for the 
total. Counties draw some revenue from licenses, fees, and fines. In 
some states the poll tax is a small source of county revenue. It is not 
uncommon for a state to apportion to counties a part of the state re- 
ceipts from motor vehicle licenses, the gas tax, or from some other tax. 
Many states make direct grants to counties for specific purposes, particu- 
larly for schools and highways. 

Cities rely somewhat less upon the general property tax than do the 
counties. A number of cities are authorized to tax occupations and pro- 
fessions, such taxes being based, for example, upon the volume of a busi- 
ness or upon average individual earnings in a particular profession. 
Street railways and other public utility companies must pay something 
into the city's treasury for the use of the streets. Often this tax is in the 
form of a small percentage of the companies' gross receipts. Some utili- 
ties are usually operated by the city itself. Water is very commonly sup- 
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plied in this way. Municipal revenue from such services, over and above 
the cost of maintaining them, is seldom very large. There is usually 
some controversy as to whether the city is making or losing money on its 
public utilities, the conclusion depending upon one’s attitude toward the 
“government in business’’ and upon the method of accounting. Other 
sources of municipal funds include grants from the state and national 
governments. 

Special assessments. Cities often make special assessments for par- 
ticular improvements. For example, a street is to be paved, a sew^er is 
to be laid, or a new park is to be opened up. Property owners near by 
will receive the greatest benefit, and they are accordingly required to pay 
a substantial part of the cost of the improvement. In the case of street 
paving, they are sometimes obliged to pay the entire cost. Obviously, 
special assessments will operate unfairly if the assessment does not bear 
a direct proportion to the benefit received, a proportion exceedingly dif- 
ficult to calculate. 

Appropriation methods. County budget systems worthy of the name 
are employed in only about a third of the states. In a few states the 
budget is prepared by an administrative officer of the county, usually the 
auditor. In others, it is prepared by the county board. In any case, 
the appropriation must be voted by the board. The absence of a finan- 
cial program in the majority of counties no doubt leads to a great deal 
of waste. This waste is likely to pass unnoticed (in times of prosperity), 
for the reason that the expenditures of the average county are not large. 
But there are many counties, and, when the total cost is figured, we find 
that it is about half as much as the cost of state government. Effective 
county budget systems, with some state supervision and control, would 
probably reduce expenditures without impairing county services. Cities 
spend a great deal more money than counties, and, since they are also 
watched a little more closely by taxpayers, it is not surprising that most 
of them have adopted some sort of budget system. In fact, the cities 
deserve the credit for having introduced the budget system. The states 
adopted it later, and the national government finally followed suit.^^ In 
some cities the term “budget” is used in an attempt to conceal the fact 
that appropriations are prepared and voted in the same old careless and 
extravagant way. Other cities have budget systems to the extent that 
there is a budget-making authority standing between the departments 
which make the requests for funds and the councils which appropriate 
them; but only a few cities have taken another step, generally considered 
desirable, and have vested final budget-framing authority with the chief 
executive — ^mayor or manager. 

Other taxing areas. Perhaps it seems enough when one has been taxed 
W, F. Willoughby, Movement for Budgetary Reform in the States (1918), pp, 5-8. 
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by the nation, the state, the county, and the city; but few taxpaying 
individuals escape so easily. Authority to tax, make expenditures, and 
borrow money is vested in officials of various other units of government. 
The towns of New England, the towns or townships of the West, and 
villages (commonly called “towns’' in the South) everywhere have finan- 
cial powers. Special districts have become common in recent years, par- 
ticularly in the West and South, As stated in the chapter on “Ad- 
ministration," there are special districts for schools, highways, drainage, 
irrigation, sanitation, diking, mosquito abatement, and other purposes, 
each with the authority to tax. Often these districts are coterminous or 
overlapping, creating no little confusion and irritation with respect to ad- 
ministration in general and taxation in particular. Nearly all the 
revenue for such districts is derived from the general property tax; al- 
though special assessments sometimes carry a substantial part of the cost 
of drainage, irrigation, roads, and some other improvements. 

The problem of lightening the tax burden. It may be that a tax- 
conscious people can find a way to free themselves from some of the 
burdens imposed by taxing authorities; but the problem is far from 
simple, and the writer has few solutions to offer. He does, howevei', 
venture to say that “to deprive one taxing body out of every three" of 
its powers would be an extremely unscientific solution. Equally unsci- 
entific and uneconomic is the proposal (often heard in “hard times") to 
reduce tax levies in general by cutting expenditures 25 per cent for all 
purposes — penitentiaries, roads, schools, hospitals, parks — ^with no regard 
for the difference in services rendered. Fixing a rigid tax limit is also 
open to grave objections. 

Approaching the subject affirmatively, it is suggested that the admin- 
istrative departments — national, state, city, and county — could be reor- 
ganized in such a way as to effect some savings without sacrifice in service. 
Some administrative agencies could be discontinued and some could be 
consolidated. More could be saved by careful and continuous supervi- 
sion of the spending departments. Too often departments take an ap- 
propriation as an order to spend, rather than as an authorization to 
spend. The number of public employees and officers could be reduced 
without impairing existing functions of government. Particularly, could 
we well afford to dispense with a number of political officers whose duties 
are performed by civil servants, thus costing the taxpayers double. This 
is double taxation of a different character from that of which complaint 
is commonly made. 

An approach to the tax problem which is usually avoided by those 
who complain most bitterly of taxes is that made by the tax reformer. 
Our tax systems could be so improved that the present burden would be 
more fairly distributed. It is notorious that existing tax laws, particu- 
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larly in state and local areas, are often far out of line with the principle 
of ‘'ability to pay/' Tax reform is certainly equal in importance to tax 
reduction. 

Finally, there is no doubt whatever that the nation's total tax bill is 
going to be very high for years to come. War is increasing the national 
debt at the rate of several billions each month, and the cessation of hos- 
tilities will not bring about immediate restoration of ''pay as you go" 
government. Furthermore, states and local communities will pi'obably 
be compelled to increase their levies during the war or soon thereafter. 
The total tax bill of twelve or fourteen billions of dollars which we paid 
with much groaning a few short years ago is probably not half the bill 
we will be paying annually for many years following the peace. Ameri- 
cans will have to learn to pay high taxes and “like it," if they are going 
to be happy. The alternative is chaos. 
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Commerce and Business: Their Regulation 
and Promotion 

★ ★ ★ 


Civilized society depends very largely upon the exchange of goods and 
other commercial transactions. One of the chief cares of governments 
is to regulate and promote such business activity. The purpose of this 
chapter is to show what our national, state, and local governments have 
done and are doing in this domain. Since the national government has 
large and ever expanding powers over commerce and business, its activi- 
ties will receive more extended treatment than those of the other govern- 
ments. 

Commerce defined. What is commerce? In a notable decision, Chief 
Justice Marshall said: "'Commerce, undoubtedly, is traffic, but it is some- 
thing more, it is intercourse.” ^ It includes transportation and com- 
munication by sea, land, and air. Gas and oil transported by pipe lines 
are subjects of commerce. So are telegraph, telephone, and radio mes- 
sages. Not every business is commerce, however. Insurance is not com- 
merce, even though a company may do business in every state in the 
Union and in foreign countries. Nor is mining or manufacturing com- 
merce. Transportation or communication must be directly involved in 
order to bring a business under the term "commerce.” The facts that 
letters and contracts must be mailed in carrying on the insurance busi- 
ness and that the products of a mine are intended for shipment do not 
make commerce of insurance and mining. 

Power of Congress over commerce. Congress is given the power "to 
regulate commerce with foreign nations and among the several states, 
and with the Indian tribes.” This power is subject to only one specific 
limitation — that no duty shall be levied on exports. It is important to 
note the extent of this power. It was stated a moment ago that manu- 
facturing is not commerce, and that is correct. But the instant a manu- 
facturer in one state places an article in the hands of a carrier to be 
shipped into another state or to a foreign couna7, the article becomes 
the subject of interstate or foreign commerce and remains so until the 
carrier delivers it A person who boards a train in Chicago for New 
York is an interstate passenger from the beginning of the journey until 

1 Gibbons v. Ogden, 9 Wheaton 1 (i8a4). 
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its end, not simply at points where the train crosses state lines. Sixty 
years ago it was held that a steamer plying entirely within the state of 
Michigan was engaged in interstate commerce because it carried some 
goods destined for points outside the state.^ All persons and things in 
interstate and foreign commerce and the agencies conducting that com- 
merce fall under the regulatory power of Congress. 

Since 1935 acts of Congress and decisions of the Supreme Court have 
extended the national power over commerce. In order to come within 
the sphere of national regulation it is not necessary that a transaction be 
one in interstate or foreign commerce. Thus, the federal power may be 
extended to regulate the price of coal sold in, or the sale of which di- 
rectly affects, interstate commerce; ^ and Congress may legislate on labor 
disputes and hours and wages in these mining industries. Similarly, Con- 
gress may regulate the hours and wages of labor in those manufacturing 
establishments which make goods for shipment in interstate commerce.^ 
The decisions of the Court on these questions were practically revolu- 
tionary, overruling several earlier and significant decisions which had 
limited the national authority over commerce. Although Congress has 
made wide use of its commerce power in recent years, it still sees fit to 
leave many details of that commerce unregulated, or to allow the states 
to exercise the regulatory authority. State or local regulation has often 
been applied in respect to the speed of trains, stops, safety at grade cross- 
ings, and in other matters of local concern. Of course, intrastate com- 
merce is entirely under state control as long as it is not essentially con- 
nected with interstate or foreign commerce. 

I. FOREIGN COMMERCE AND BUSINESS^ 

We are now ready to consider how Congress has exercised its plenary 
powers over foreign commerce and how it has aided American business 
in foreign countries. It has passed laws for the protection and con- 
venience of shippers, seamen, and passengers; has fostered a merchant 
marine; has found business opportunities abroad for Americans and ex- 
tended them protection in such business; and has attempted, through 
tariff laws, to strengthen American industry at home. It is observed 
that much more is done for the promotion of commerce than is done in 
the way of restrictive regulation. 

2 The Daniel Ball, lo Wall. 557 (1871). 

3 Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). 

4 United States v. Darby Lumber Co., 312 U.S. 100 (1941). 

0 J. G. B. Hutchins, “One Hundred and Fifty Years of American Navigation Policy,” 
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(Sept., 1940); U.S. Maritime Commission, Economic Survey of the American Merchant 
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Annual Reports of the Secretary of Commerce. 
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Protection of passengers and seamen. Various laws have been made 
for the protection of passengers and seamen. For the enforcement of 
these and other navigation and inspection laws, Congress has established 
the Bureau of Navigation and the Steamboat Inspection Service. Ameri- 
can ships must be inspected; and their masters, pilots, and other officers 
must be examined and licensed by officers of the services just mentioned. 
Sailing for a foreign port, a vessel must carry a passport, which it de- 
posits with the American consul upon its arrival. Incidentally, consular 
officers are given considerable authority in applying our nat igation laws 
to American merchantmen abroad. Passengers are protected by legal 
limitations as to the number a ship may carry, and by requirements as 
to health precautions and safety appliances. Thus, as long ago as 1882, 
Congress provided in some detail for the accommodations of steerage 
passengers, in such particulars as the space to be allotted to each pas- 
senger, ventilation, cleanliness, medical facilities, anduhe like. Elaborate 
regulations have been made respecting the rights and duties of officers 
and seamen, particularly concerning the conditions of employment and 
wages of seamen. 

Aids to navigation. Numerous aids to navigation are provided by the 
services which chart and patrol the seas, both within our territorial 
waters and on the high seas, llie Coast and Geodetic Survey of the 
Department of Commerce makes hydrographic and topographic studies 
of the coasts of the United States and the territories, observes the be- 
havior of tides and currents, prepares charts, and performs similar useful 
services. The Lighthouse Service, now administered by the Coast Guard, 
serves coast lines and rivers totaling some 41,000 miles. It maintains 
about 20,000 marine aids to navigation, including ordinary lighthouses, 
radio beacons, and lightships. The Coast Guard also maintains an ice 
patrol. In the spring and early summer it is particularly active along 
the transatlantic steamship lanes, finding and keeping chartered icebergs 
and field ice, and reporting its observations for the protection of ship- 
ping. These are but a few of the efforts made by the national govern- 
ment to gain scientific knowledge of the seas and keep them safe for 
commerce. 

Merchant marine policy. In the early days of the Republic, American 
ships were common sights in foreign ports, and they carried their legiti- 
mate share of the world’s commerce. With the advent of the steamer, 
Americans found competition more difficult to meet, and to add to their 
difficulties, on the eve of the Civil War, Congress repealed a subsidy it 
had previously granted them. For some time thereafter American ships 
did not play an important part in world trade, despite some attempt to 
encourage them by levying tonnage duties upon foreign vessels coming 
into American ports and by imposing higher duties upon goods brought 
in by foreign vessels than upon goods imported in American vessels. 
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The First World War drew many foreign ships out of the American 
carrying trade, and we found ourselves with excellent markets in Europe 
and with not enough vessels to carry the goods to them. In order to 
meet this emergency, Congress created (1916) the Shipping Board and 
endowed it with the power to purchase, construct, lease, and operate 
merchant ships, and to encourage and promote American shipping gen- 
erally. Upon our entrance into the war. Congress set up the Emer- 
gency Fleet Corporation, which, under the general supervision of the 
Shipping Board, and generously aided from the national treasury, built 
ships with such astonishing rapidity that in a few years we possessed a 
great merchant fleet. 

With the war emergency passed, what should the government do with 
these ships? *‘Sell them to private interests at a small fraction of their 
cost and pay them a subsidy to operate them," said those who wanted 
to get the government out of the shipping business as soon as possible. 
This proposal was opposed by progressives; but in the end, it was sub- 
stantially adopted. By an act of 1920, Congress, while directing the 
Shipping Board to continue and expand its activities, also directed it to 
sell its ships as soon as possible to American companies. The Board still 
continued to operate a number of ships; but it sold its' finest vessels to 
private interests at rather low figures. Private companies were also aided 
by the government through loans for the construction and improvement 
of vessels and by mail contracts so generous in their terms that they 
amount in effect to liberal subsidies. 

The Merchant Marine Act of 1936. The Merchant Marine Act of 1936 
created the United States Maritime Commission and transferred to it the 
functions of the Shipping Board. The policy declared in the act is as 
follows: '‘It is necessary for the national defense and development of its 
foreign and domestic commerce that the United States shall have a mer- 
chant marine (1) sufficient to carry its domestic water-borne commerce 
and a substantial portion of the water-borne export and import foreign 
commerce of the United States ... (2) capable of serving as a naval and 
military auxiliary in time of war or national emergency, (3) owned and 
operated ... by citizens of the United States insofar as may be prac- 
ticable, and (4) composed of the best-equipped, safest, and most suitable 
types of vessels, constructed in the United States and manned with a 
trained and efficient citizen personnel." 

The Maritime Commission is charged with the duty of creating an 
adequate and well-balanced merchant fleet to provide for the needs of 
all routes essential for the flow of the foreign commerce of the United 
States. Of particular significance is the power of the Commission to 
administer construction and operating subsidies. To aid a citizen in 
the construction of a new vessel to be used on a desirable route in foreign 
commerce, the Commission is empowered to have the vessel constructed 
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in the United States, to pay the cost of construction, and then sell the 
vessel to the citizen for an amount equal to the estimated cost of the 
construction of the vessel if it were constructed abroad. In no case, how- 
ever, may this “construction-differential subsidy,” as it is called, exceed 
50 per cent of the cost of the vessel. On a somewhat similar plan, the 
Commission is authorized to administer an “operating-differential sub- 
sidy,” designed to place the operation of American ships on a parity with 
those of foreign competitors. The arrangement made in these cases is 
that the American owner be paid a subsidy equal to the amount it costs 
to operate less the amount it costs his foreign competitor to operate. 
There does not appear to be much doubt that the United States will 
have a large merchant marine if the purposes of the Act of 1936 arc car- 
ried out. 

Before the outbreak of the Second World War, the Commission had 
provided for a ship-construction program which called for 500 ships in 
ten years. This program has been accelerated many fold since 1940. 
The construction of vessels for the Liberty Fleet, tankers, and other ves- 
sels primarily for wartime requirements, is an achievement in which all 
America has taken pride. The War Shipping Administration (whose 
Administrator is also Chairman of the Maritime Commission), estab- 
lished in February, 1942, now has charge of the operation, purchase, and 
use of vessels. All vessels under the control of the Shipping Adminis- 
tration constitute a pool to be allocated for use by the armed forces of 
the United States in accordance with strategic requirements. After this 
war we shall probably have another merchant marine act, an act pro- 
viding for the operation or disposition, or both, of the hundreds of ves- 
sels built at almost incredible speed (and at cost to match) for the pur- 
pose of supplying the American expeditionary forces. 

The coasting trade. Strictly speaking, the coasting trade is not a part 
of our foreign commerce; but it is at least sea trade, and it may be ap- 
propriately mentioned at this point. Congress has appropriated enor- 
mous sums for the improvement of harbors, rivers, channels, and the like. 
The Panama Canal, a great benefit to both foreign and coasting trade, is 
the most familiar example of such enterprises. All of these improve- 
ments except the Panama Canal are open to American vessels without 
charge. Congress planned to allow our vessels free use of the Canal; 
but a treaty with Great Britain obligated us to open it to the vessels of 
all nations on the same terms, and President Wilson persuaded Congress 
to repeal the provision exempting Americans from the payment of tolls. 
Not only has Congress generously opened improved waterways to Ameri- 
cans; but the domestic trade has been reserved to American vessels during 
the greater part of our history. This exclusive privilege gives American 
vessels a greater advantage than might at first appear; for the coasting 
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trade includes not only trade between points on the coasts of continental 
United States, but trade with the overseas possessions as well. It should 
be added, however, that vessels of certain foreign countries may still en- 
gage in this overseas trade.® 

Promoting American business abroad. Closely associated with the de- 
velopment of American shipping is the policy of finding opportunities 
abroad for American business. In order to remove the restrictions which 
surrounded our trade in China and with an altruistic belief that ‘it 
was commerce that republicanized and civilized men,'’ as one congress- 
man expressed it, we sent thither in 1844, Caleb Cushing, who secured 
rights of trade and tariff concessions for Americans. Then followed, a 
decade later. Commodore Perry’s picturesque negotiations with the Japa- 
nese, which resulted in opening up trade with that Empire. Even be- 
fore those days, American diplomats and consuls were often busy with 
negotiations, investigations, and other activities in the interest of Ameri- 
can trade. As we grew into a great commercial nation following the 
Civil War, these activities increased. Active on behalf of American trade 
in all countries, the State Department has at times taken aggressive action 
for American interests in China and certain countries to the south of us. 
On occasion the President himself has offered a hand, as when Mr. Taft 
communicated directly with the Prince Regent in China urging the use 
of American capital for the development of China. The diplomatic serv- 
ice has rapidly expanded its commercial functions since 1900, and the 
consular service has always made such functions its chief concern. 

Foreign service of the Department of Commerce. Supplementing 
the diplomatic and consular officials is the foreign service section of the 
Bureau of Foreign and Domestic Commerce. Its representatives collect 
and distribute information on foreign markets, assist in adjusting mis- 
understandings arising over commercial transactions, explain foreign 
tariff classifications, give advice concerning the integrity and financial 
standing of foreign buyers, and so on. The Bureau is credited with hav- 
ing opened up markets abroad which American business hardly hoped 
to enter. Thus, an airplane company writes the Bureau: “It is very 
probable that the contracts might not have been obtained had it not 
been for the services which your organization was able to extend.” In 
the Dutch East Indies, a manufacturer of cosmetics thanks the Bureau for 
a business connection made for him by the organization’s Winnipeg of- 

6 Inland water transportation likewise receives marked encouragement from Congress, 
The best example of this is furnished by the government's operation of a barge line 
from Illinois and Minnesota to the Gulf of Mexico. This enterprise is opposed by 
certain railroad interests and in general by those who want to *‘get the government out 
of business.*' In 1932 the United States and Canada signed a treaty (not yet ratified) 
in which they agreed to develop jointly the St. Lawrence, so that ocean-going vessels 
might enter the Lake ports. 
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fice. An exporter of electric refrigerators states that he secured business 
with a French firm through a recommendation by the Bureau’s office in 
Paris — to mention only three concrete examples/ 

The Bureau s men were ubiquitous and indefatigable in the aid of 
American business in the days when Mr. Hoover headed the Department 
of Commerce and they did their best to keep the channels of trade open 
during his unhappy years as President. In 1953 the new Administration 
reduced the number and activities of the foreign commerce representa- 
tives, but the Bureau continued its general policy of trade promotion. 
The Bureau makes reports (thousands of them) on foreign commodities; 
compiles and analyzes data on American investments abroad, foreign in- 
vestments in the United States, and on various other matters relating to 
international trade; and undertakes special studies on such questions as 
the effects of orders freezing foreign assets in the United States and the 
effects of exchange restrictions. Since 1939 much of the activity of the 
Bureau is in watching, measuring, and reporting the dislocations of es- 
tablished trade and exchange arising as a result of the war. The Bureau 
studies and reports not only on the short-range effects of such changes 
but also on their probable long-range implications.^ 

Other aids to foreign commerce. In its efforts to promote foreign 
trade, Congress, through the VVebb-Pomerene Act of 1918, practically 
exempted export associations from the operation of the antitrust laws. 
About the same time Congress authorized national banking associations 
to establish branches in foreign countries, and authorized the chartering 
of private corporations for the purpose of engaging in international and 
foreign banking. In 1934 export-import banks were created by executive 
order. In the same year foreign-trade zones (called ‘‘free ports” in Eu- 
rope) were authorized for American ports of entry. These zones are 
small areas in which foreign goods intended for trans-shipment to other 
foreign countries may be stored and processed, free of duty. The For- 
eign Trade Zones Board, which consists of the Secretaries of Commerce, 
the Treasury, and War, must pass upon the application of a city for a 
zone. It is believed that this arrangement might prove to be a decided 
aid to foreign trade, although only two or three zones have as yet been 
established. 

Value of foreign trade. The prosperity of the country depends a 
great deal upon our exports. Basic products which must rely rather 
heavily upon export trade include iron and steel in Pennsylvania, auto- 
mobiles in Michigan, meat packing and milling in the Northwest (both 
very definitely affecting the prosperity of the farmer), lumber in the Far 
Northwest, petroleum in the Southwest, tobacco and cotton in the South, 
and fruits in Florida and the Far West. It is clear that the capitalist. 

7 Report of the Secretary of Commerce (1930), pp, i03--i05. 

8 (1941), pp. 15 ff. 
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the industrial laborer, and the farmer in practically every section of the 
country have a definite interest in the state of the export trade. In 1929 
this trade amounted to about five billion dollars. The general business 
decline which started almost imperceptibly in the summer of 1929 re- 
duced this amount to less than half in 1932. There is no question that 
this falling off in foreign sales caused some factories to close, increased 
the number of idle workmen, and decreased the price of farm products. 
These facts indicate something of the relation of foreign trade to general 
prosperity. We may object to government acti\'ity which unduly favors 
the export business of particular groups at the expense of others; but an 
objection to a broad and fair policy of finding markets abroad is hardly 
in order. 

Tariffs and world trade. The tariff, briefly discussed in the preced- 
ing chapter, should also be mentioned in connection with foreign trade. 
While the government makes vigorous efforts to promote American ex- 
ports, at the behest of various interests it severely restricts imports. This 
restriction is imposed through the “protective tariff,” long the main plank 
in Republican platforms, resisted in varying degrees by the Democrats 
for many years, but now embraced by the majority of the leaders of that 
party also. The idea is, of course, to keep the home market for Ameri- 
can producers; to give American industries a reasonable profit and Amer- 
ican labor high wages. It is impossible for experts to agree upon what 
tariff rates are necessary to bring about these results, and manufacturers 
seeking the “reasonable profit” through the aid of the tariff exert tre- 
mendous pressure upon congressmen, making the problem still more 
difficult. The tendency is for tariffs to go up, each nation maneuvering 
to get a position favorable to its industry and commerce.® For example, 
our Hawley-Smoot Tariff Act of 1930 raised the duty on about 650 ar- 
ticles of international commerce. This, of course, made it more difficult 
for foreign business to export to the United States. 

Partly in retaliation for our high tariff rates and partly in the hope of 
improving their domestic commercial activity, many countries proceeded 
to increase their tariff rates and to impose other commercial restrictions. 
Canada shaped her tariff laws so as to transfer to Great Britain pur- 
chases which had previously been made in the United States. Mexico 
increased the duties on wheat and flour, products imported largely from 
the United States, Twenty-nine nations in Europe and Latin America 
revised their tariffs upward in 193^* Great Britain deserted her his- 
toric free-trade policy the next year. In addition to increasing the tariff 
rates, a number of countries have resorted to other restrictions such as 
the quota system, by which only limited quantities of certain commodi- 
ties may be imported. Thus, each country tries to keep the home mar- 

9 On these points see Charles Merz, “Tariff Walls Rise as World Trade Falls,” New 
York Times, Sec 9, p. n March 27, 193s. 
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ket for its own industry, with the rather natural result that world trade 
is severely handicapped. 

Faced with the great need of restoring foreign trade and realizing that 
prompt action was necessary to meet the rapid changes in the commer- 
cial policies of other nations, the President forced a reluctant Congress 
to pass the Reciprocal Tarijff Act in 1934. This ^‘bargain’* tariff act was 
briefly discussed in Chapter 21, Section III. 

Foreign loans. Lending and borrowing money is not commerce within 
the meaning of the commerce clause of the Constitution; but foreign 
loans are very definitely connected with foreign trade. Before the First 
World War Americans were making some investments abroad and dur- 
ing the war and for a short time after its conclusion the United States 
advanced huge sums to our military associates. This money was used to 
purchase goods in the United States. Since only a very small part of 
these loans were ever repaid, the American taxpayer has really carried 
the burden. For some years following 1921, the State Department exer- 
cised some scrutiny over private loans to foreign countries. In 1922 it 
announced that “the flotation of foreign bond issues in the American 
market is assuming an increasing importance, and on account of the 
bearing of such operations upon the proper conduct of affairs it is hoped 
that American concerns that contemplate making foreign loans will in- 
form ,the Department of State in due time of the essential facts and of 
subsequent developments of importance. . , . The Department of State 
cannot, of course, require American bankers to consult it,“ but “the De- 
partment believes that in view of the possible national interests involved 
it should have the opportunity of saying to the underwriters concerned, 
should it appear advisable to do so, that there is or is not objection to any 
particular issue.'* 

Following this policy, the administration sometimes withheld its ap- 
proval from proposed private loans to countries which had not funded 
their war debts to the United States. In February, 1928, the Department 
of State, in disapproving a proposed private loan to Russia, took occa- 
sion to announce that it did not “view with favor financial arrangements 
designed to facilitate in any way the sale of Soviet bonds in the United 
States.*' The Department scrutinized private loans to several countries 
in the Caribbean area, and its approval was given in such a way as to 
indicate its strong support.^^ These loans to foreign countries were often 
used to buy goods in the United States, » The statement was made a 
moment ago that one country can not export goods to another unless it 
imports from that other country. It is possible, however, to export with- 
out importing, for a time, if credits are available for the country buying 
our goods. This was the situation for a few years preceding the world 

10 Quoted in J. C. Malin, The United States After the World War (1930), p. 326. 

11 Ibid., pp. 326 ff. 
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economic collapse, when it was discovered that those who had financed 
these purchases had lost a large part of their loans. There are many 
occasions when foreign loans are advisable, but it is possible that more 
caution will be exercised in making such investments in the future. 

The tens of billions which the United States is now pouring into for- 
eign countries through loans and lenddease agreements come not from 
private lenders but from the Federal Treasury (the American taxpay- 
ers). These loans are investments for the winning of the war, and they 
should not be judged as ordinary commercial transactions. With the 
conclusion of peace, not the least of the problems which will tax to .the 
utmost the statesmen of the reconstruction period will be that of how 
to adjust these obligations so that the stream of international commerce 
will flow again. Ignorant men and demagogues will arise and say that 
''they must pay back every penny, and they must not be allowed to pay 
it back in goods.” If this leadership is followed, then there is no hope. 
If we want more than a “token” back we must accept foreign goods, a 
great deal of which, by the way, will come in very handy. 

II. THE REGULATION AND PROMOTION OF DOMESTIC COMMERCE 

A. Railroads 

Transportation before the railroads. Commerce, interstate and intra- 
state, was very primitive in the early days of the Republic. Transporta- 
tion by land was hardly any further advanced than it was in medieval 
times. The question of regulation did not present itself. The task was 
to build and improve highways and develop internal waterways. The 
national government constructed the Cumberland Road, which ran from 
the town of that name in Maryland to Wheeling, on the Ohio River. 
This road was finally (1840) extended to Vandalia, Illinois. Despite con- 
tinued agitation for national road construction, states’ rights and states’ 
responsibility theories prompted those in authority to resist further de- 
mands on the federal treasury. Left to themselves, the states gave some 
attention to highways, but much more attention and money to the con- 
struction of canals. The most important of these was the Erie Canal in 
New York, which before its completion (1825) dividends and 

which cut freight rates from New York City to Buffalo by nearly 90 per 
cent. Many other states proceeded to build canals, often without count- 
ing the cost of construction and with unjustified hopes of large returns 
on the investments. The result was bankruptcy or near bankruptcy. 

The period of promotion. With railroad construction beginning 

Annual Reports of the Interstate Cojnmerce Commission; S. Daggett, Principles of 
Inland Transportation (1928): 1 . L. Sharfman, The Interstate Commerce Commission, 4 
vols. (1931-1937); G. L. Wilson, ed., “Railroads and Government,” Annals of the Am. Acad, 
of Pol. and Soc. Set., CLXXXVII (September, 1936). 
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about the time the canal ventures were failing, the states found it neces- 
sary to leave the new enterprises largely to private corporations. But 
when it became clear that railroads could play a leading part in opening 
up a vast continent, governments supplied aid. Thus, in 1850 the Illi- 
nois Central received 2,500,000 acres of land from the national govern- 
ment, and grants to other roads ran the total up to 19,000,000 acres in 
1856,^''' But this was just the beginning. Following the Civil War, the 
federal government gave to eager and sometimes unscrupulous railway 
promoters enough land for a great empire, the transcontinental com- 
panies alone receiving about 100,000,000 acres. Not only did the com- 
panies receive land; but the federal government, a number of the states, 
and even the cities, came to their aid with liberal financial assistance.^-^ 
This liberality, even prodigality, is easily understood when w^e consider 
the importance of the railroads in the general plan of making the nation 
a great economic unit. In fairness to the railroads it should be stated 
that not all of them made immense profits from land grants. Some of 
them practically gave the land away to get the country settled, and others 
have had to pay taxes on land which settlers did not want. 

The period of nonregulation. After the Civil W^ar, railroads engaged 
the attention of the great business promoters. ‘‘Commodore’' Vanderbilt 
sold his ships and turned to railroads, thereby multij)iying his fortune by 
ten in about that number of years. Such hard-fisted men of business 
vision performed a great service in giving the country a transportation 
system; but the methods they employed sometimes corresponded more 
closely to the practices of the medieval robber barons than to modern 
ethical standards. A few big men on the inside manipulated stocks with 
a total disregard for the interests of the ordinary stockholder. And, what 
was much worse, the rank and file of shippers were at the mercy of the 
roads, both in respect to service and rates. The published rates meant 
little, since the policy of the roads was to charge the ordinary shippers all 
they could pay and to grant to the biggest patrons whatever concessions 
seemed necessary. For example, three great railway companies held 
small oil men to regular freight rates; but they gave a rebate to a colossal 
oil company. Not only that, but they paid over to the large oil company 
a commission on every barrel of oil they carried for the small oil con- 
cerns! A shipper might be charged more for a loo-mile haul than for a 
200-mile haul. This came about because a railway company ordinarily 
had no competitor for short hauls. Competition among the roads often 
led to rate wars in which both sides sometimes lost. Being practical 
men, the railway officials soon came to see that they could better further 
their interests by reaching an understanding. Competing roads formed 
pools, dividing the traffic on a percentage basis and apportioning the 

R, V. Harlow, The Growth of the United States (1925), p. 382. 

I't C. A. and Wm. Beard, The American Leviathan (1930), pp. 398-599. 
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profits and losses accordingly. Against this monopoly the general public 
was helpless. Formerly, shippers might profit occasionally by a rate war; 
now the railroads, no longer fighting each other, could concentrate upon 
their common objective — collecting all the traffic would bear, all the 
time.^® 

Railroads and state politics. These and many other abuses were 
known to exist; but little could be done to stop them because of the 
alliance of railroad men and politicians. Railroads were most liberal in 
furnishing passes to public men. They went to state legislatures and ah 
most openly bribed the members. It sometimes happened that compet- 
ing companies were seeking legislative favors, occasions which offered the 
greatest financial opportunities to legislators. Railroad financiers con- 
tributed handsomely to the coffers of both political parties. Said Jay 
Gould of the Erie Railroad: “In a Republican district I was a Republi- 
can; in a Democratic district I was a Democrat; in a doubtful district I 
was doubtful; but I was always Erie.” The corrupt alliance of rail- 
roads and politicians was profitable to both parties. Private pockets and 
party war chests received the funds, and the railroads had immunity 
from governmental interference. A number of states did manage to pass 
regulatory laws, but these were often evaded. When an associate told 
“Commodore” Vanderbilt that his transactions were forbidden by the 
laws of New York, he replied: “My God, John, you don’t suppose you 
can run a railroad in accordance with the statutes of New York, do 
you?” The railroads were entirely too big and powerful for the states 
to handle, and the great promoters understood this thoroughly. 

National regulation. For some time, various progressive groups had 
urged the need of national regulation of railroads. Following an investi- 
gation which revealed the conditions outlined above and many other 
abuses, Congress passed the Interstate Commerce Act of 1887. This was 
an important step. For one thing, it introduced the principle of na- 
tional control of interstate railways. The act declared that rates should 
be just and reasonable, prohibited pooling, forbade rebates and special 
privileges to particular shippers, and contained other provisions designed 
to prevent unjust practices. It established the Interstate Commerce Com- 
mission, with powers to conduct investigations and to issue orders to carry 
the act into effect. But the railroad companies were definitely hostile 
to the Commission and the courts were often unfriendly to it, and since 
no railroad was obligated to obey an order of the Commission until the 
courts had sustained the order, the Commission was, for the time being, 
relatively ineffective. 

The year 1906 is the next important date in railway legislation. The 

15 Harlow, op. cit., pp. 588-589. 

10 Quoted in E. M. Sait, American Parties and Elections (1942 ed.), p. 330. 

17 Quoted in Harlow, op. cit., p. 584. 
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Hepburn Act of that year extended the Interstate Commeixe Act to ex- 
press and sleeping car companies, enlarged the personnel of the Commis- 
sion, and increased and broadened its power in many respects, especially 
in the matter of fixing rates and issuing orders. By the Hepburn Act, a 
policy of vigorous regulation of common carriers was definitely under- 
taken. No longer could it be said that the national government was 
only toying with the idea of regulation. We mention yet four other 
commerce acts. The Transportation Act of 1920 still further extended 
the scope of federal regulation, but it was affirmative and constructive in 
that its aim was “to build up a system of railways prepared to handle 
promptly all the interstate traffic of the country.” The Emergency 
Transportation Act of 1933 had the same general purpose, but it went 
much farther. The Motor Carrier Act of 1935 brought interstate motor 
transportation within the field of regulation, and the Transportation 
Act of 1940 did the same for inland and coastal water transportation. 
Both of these acts emphasize the unity of transportation — water, high- 
way, and rail. 

Present status of restrictive regulation. In the next few paragraphs 
we shall consider the restrictive phases of present-day railroad regulation. 
The pages which conclude this section deal with the newer aspects of the 
problem — government encouragement and assistance. 

1. General regulations. Considering the regulations which apply 
particularly to railroads, what do we find? There are a number of pro- 
hibitions and restrictions. No longer may railway companies issue passes 
to petty politicians and others who have no legitimate claim upon the 
railroads. Persons and firms who formerly received rebates and other 
special transportation favors now find that they are forbidden by law. 
Then, of course, there is the requirement that rates shall be just and 
reasonable. Pooling is on the list of prohibitions, although the Inter- 
state Commerce Commission may allow it when it seems to be in the in- 
terest of better service. Railway promoters may no longer play fast and 
loose in issuing securities. Such issues must have the consent of the Com- 
mission. By an act of 1933, railway holding companies, which long 
thwarted the Commission, are brought under its control. If a railroad 
has a direct financial interest in a product, it is forbidden to transport it, 
although timber and its products are excepted from this rule. Railroads 
are also forbidden to have an interest in a competing water carrier; but 
here again, a few exceptions are permitted. These and other restrictions 
are accompanied by more or less appropriate penalties for their viola- 
tion. Affirmative regulations are found in the requirements that the 
carriers shall publish their rates, make annual reports to the Interstate 
Commerce Commission, and keep their accounts on forms prescribed by 
the Commission. 

18 Bayton-Ooose Creek Ry. v. U.S,, 263 U.S. 456, 478 (1924), 
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2. Safety legislation. A field of railway legislation which assumed 
great importance years ago is that of safety. It became impossible for 
the states to deal with this problem when railroads became interstate; 
for uniformity was essential, and each state had its own peculiar safety 
requirements. Beginning with the Safety Appliance Act of 1893, Con- 
gress enacted a series of measures which very largely superseded existing 
state legislation and practically prevented the enactment of additional 
state laws on the subject. The first act required that cars be equipped 
with secure grab irons or handholds, automatic couplers, and continuous 
brakes and prescribed driving-wheel brakes for locomotives. These and 
similar safety requirements were made applicable not only to interstate 
commerce trains, but to all cars and locomotives used on railroads en- 
gaged in interstate commerce. In 1911 Congress interested itself in loco- 
motive boilers, establishing the requirement that steam boilers must be 
inspected and tested from time to time to the end that no one be placed 
in “unnecessary peril to life or limb.'' Four years later boiler inspection 
was expanded to inspection and regulation of the entire locomotive, and 
the states were held to be completely excluded from this field of regula- 
tion. By the Transportation Act of 1920 the Interstate Commerce Com- 
mission was given authority to require railroads to install some auto- 
matic system of train control. Just when any particular railroad should 
be required to install such a device was left to the discretion of the Com- 
mission. Thousands of miles of track have been placed under an auto- 
matic control system. 

Not only has Congress sought to insure the safety of railroad employees 
and travelers by requiring the use of various safety devices of a mechani- 
cal nature; but it has also promoted safety by legislation designed to 
reduce human error in the operation of trains. Thus, to avoid accidents 
growing out of great fatigue of employees, railroads are forbidden, by an 
act of 1907, to keep trainmen on duty more than sixteen hours in any 
day. Other acts, while not aimed primarily at promoting safety, have 
at least improved relations between employees and employers and thus 
brought about a better service for the public. Among these acts may 
be mentioned the Second Employers' Liability Act (1908), the Adam- 
son Act (1916), the Railway Labor Act of 1926 (amended 1934), the Rail- 
way Pension Acts of 1934 and 1935, and the Railroad Unemployment 
Insurance Act of 1938.^® 

The Interstate Commerce Commission. It is manifestly impossible 
for Congress itself to exercise any minute control over the railroads. 
Congress passes general laws, and wisely leaves the details of their appli- 
cation to the Interstate Commerce Commission. This body of eleven 
men, with its large staff of technical assistants, is one of the most impor- 
tant administrative agencies of the national government. The compre- 

19 See Ch. 23, sec. L 
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hensive powers of the Commission are well illustrated by a few provisions 
of the Transportation Act of 1920. The consolidation of railroads into 
a limited number of systems is authorized, subject to the approval of the 
Commission. Incidentally, this authority to consolidate marks a very 
definite turn from restrictive to constructive regulation of railroads. The 
act prohibits the issue of railroad securities except under authority 
granted by the Commission. It empowers the Commission, under nor- 
mal conditions, to establish rules and regulations in respect to car serv- 
ice, and, in emergencies, to direct such service in whatever manner best 
promotes the interest of the public. 

Most important of all, the Commission is given wide powers over rates. 
This power is exceedingly difficult to administer. Until 1933 just and 
reasonable rates were determined by the value of railway properties and 
wise men seemed to differ fundamentally as to just how they should be 
evaluated. In the year mentioned a significant change was made in rate- 
making. As amended, the Interstate Commerce Act requires the I.C.C. 
to give “due consideration, among other factors, to the effect of rates on 
the movement of traffic; to the need, in the public interest, of adequate 
and efficient railway transportation service at the lowest cost consistent 
with the furnishing of such service; and to the need of revenues sufficient 
to enable the carriers under honest, economical, and efficient manage- 
ment, to provide such service.’' In the exercise of its far-reaching au- 
thority, the Commission is empowered to make extensive investigations, 
to compel the attendance of witnesses and the production of records, to 
direct the federal district attorneys to prosecute violators of the interstate 
commerce acts, and to issue various orders. While the Commission is 
often spoken of as the “supreme court of American transportation,” this 
title is subject to some modification in view of the fact that its orders are 
subject to review by the regular federal courts. 

Decline of state control over railroads. As the national government 
has exercised its interstate commerce power in respect to the railroads, 
state regulation has been considerably restri.cted. To be sure, the states 
still have the authority to control interstate commerce; but where there 
is a reasonable relation between interstate and intrastate commerce, the 
national regulation of the former supersedes state regulation of the lat- 
ter. Thus, the national safety requirements are applicable to intrastate 
trains operating on through-state lines, since such trains, if not equipped 
with proper safety appliances, constitute a clear and present danger to 
interstate commerce. The same principle is applied to rates. Texas 
fixed freight rates within that state in such a way as to favor certain of 
her cities and to discriminate against Shreveport, Louisiana. The Inter- 
state Commerce Commission ordered the railroads to cease making these 
discriminatory charges, and the order was sustained by the Supreme 
Court of the United States.^® 

A still more important decision grew out of the Transportation Act 

20 Houston Ry. v. U.S., 254 U-S. 342 (1914). 
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of 1920. In conformity with the purpose of this act to give the railroads 
a fair return on their properties, the Interstate Commerce Commission 
granted an increase in rates. Wisconsin claimed that she could still con- 
trol local rates, and refused to adopt the rates fixed by the Commission. 
The Supreme Court held that an adequate national transportation sys- 
tem with a fair return to the railroads on their property value could not 
be secured with each state fixing local rates, and therefore upheld the 
Commission’s order that all intrastate rates which affected interstate com- 
merce should conform to the rates for the latter.^i 
It should not be assumed, however, that the states have been com- 
pletely ousted from the domain of railroad legislation. In the case just 
cited, the Supreme Court declared that it was not depriving the states 
of their power over intrastate commerce, except where Congress must 
control such commerce in order to exercise effective control over inter- 
state commerce. We should note also that, in the interest of the health 
and safety of the public, the states may impose certain minor regulations 
upon interstate trains, such as the requirement that they shall slow down 
at grade crossings.-^ 

Newer aspects of the railroad problem. A generation ago “railways 
were collectively represented as an ogre, a vicious monopoly, the farmers’ 
foe, and the shady stock speculator’s darling.” 23 In our time, regulation 
has reduced abuses to such an extent that we commonly think of rail- 
roads as trusted public servants. The problem of regulation is no longer 
the burning issue. Our chief concern is keeping the railroads out of 
financial straits and aiding them with organization plans, to the end that 
the nation may have an adequate system of transportation. 

From 1929 until recently, when war business strained their capacity, 
the railroads were in a very unsatisfactory financial condition. The Re- 
construction Finance Corporation (1932) although established primarily 
for the purpose of helping banks and similar financial institutions, dur- 
ing the first few months of its existence extended 1170,000,000 of its 
$2,000,000,000 credit fund to needy railroads. While the general busi- 
ness decline probably accounted in a large measure for the falling off in 
railroad earnings, there were other factors to be taken into consideration. 
Water carriers, pipe lines, airplanes, and motor carriers, particularly the 
latter, had developed very rapidly as competitors of the railroads. In 
1932 the Interstate Commerce Commission made an investigation of 
motor vehicle operations and recommended federal regulation of motor 
vehicles engaged in interstate commerce. As noted above this legislation 
was enacted in 1935, and the Transportation Act of 1940 brought inland 
and coastal water carriers into the system. 

Viewing the railroad problem broadly, it may be said that unrestrained 

21 Wisconsin v. C. B. k Q. Ry., 257 U,S„ 563 (192a). 

22 See Ch. 3, sec. I. 

2s Time, January 11, 1932, p. 14. 
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competition, either as between railroads or as between them on the one 
hand and water and motor carriers on the other, is no longer considered 
in the public interest. The idea of consolidation and co-ordination, 
under close government supervision, is now the line of approach to the 
transportation problem. The act of 1940 emphasized this approach. It 
created a temporary Board of Investigation and Research and charged it 
with the duty of investigating the relative economy and fitness of rail- 
road, motor vehicle, and water carriers for transportation service, in order 
to determine the type of service each form of carrier is best fitted to 
perform, and the methods which should be encouraged and developed 
for each, to the end that there may be provided a national transportation 
system adequate for commerce and the national defense. 

A few days after the attack on Pearl Harbor, the President established 
the Office of Defense Transportation, naming as Director Joseph B. East- 
man, a member of the I.C.C. and one of the most capable of all fed- 
eral administrators. This Office has the responsibility of mobilizing the 
transportation facilities of the country, private and public, as the success- 
ful prosecution of the war may require. That the railroads and other 
carriers have measurably succeeded in meeting these unprecedented de- 
mands is a tribute to them and to the Office of Defense Transportation. 

B. Highway Construction and Motor Transportation 

When motor vehicles came into general use, the country became** more 
highway conscious than it had been since the possibilities of canals and 
railroads had diverted attention from the problem of improving the 
primitive roads and paths a century earlier. To be sure, there has always 
been some interest in highway extension and improvement; but as the 
number of registered motor cars reached 10,000,060, then 20,000,000 and 
finally 25,000,000, the problem of the construction of highways — national, 
state, and local — suitable for this new form of transportation increasingly 
engaged the powerful interest of automobile associations and chambers 
of commerce, as well as the interest of farmers and car owners in general. 
The automobile is not only responsible for the vast outlays for highway 
construction; but being a fast, dangerous, and very common means of 
transportation, it laid at the doors of all governments the problem of its 
regulation. We shall deal first with the matter of roads; then with the 
problem of regulation of motor vehicles. 

Highway construction: 1. Local. Road construction was primarily 
a local enterprise until a generation ago, and such work as was done on 

24 Fairlie and Kneier, County Government and Administration (1930), Ch. XVII; J. J. 
George, '*The Federal Motor Carrier Act of 1935,’* Cornell Law Quarterly (1936), XXI, 
249-275; P. G. Hoffman and N. M. Clark, Several Roads to Safety: A Program to Reduce 
Automobile Accidents (1939); V. O. Key, Jr., The Administration of Federal Grants to the 
States (1937); A. F. Macdonald, American State Government and Administration (1940 
ed.), Ch. XXIIL 
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roads was often performed in a careless and indifferent manner by the 
male residents of a community as they gossiped and smoked and had a 
good time generally in the day or two they worked to pay their ‘hoad 
tax.” Local communities still play an important part in the building 
and care of roads, especially those roads which serve as feeders to the 
main highways. In the Eastern states the town, and in the majority of 
other states the county, is the unit for local road administration. The 
obligation to provide a county with a system of roads belongs to the 
county board; but there is a commendable and growing tendency to place 
an engineer in actual charge of road construction. Highway costs are 
met from the ordinary property tax, the poll and labor tax (in a few 
states), special assessments of property owners benefited, the gasoline tax, 
and wheel and vehicle taxes. No state collects road revenues from all 
of these sources. The present tendency is to rely more upon the gasoline 
tax and automobile license fees, the state collecting the money and pass- 
ing part of it down to the counties. 

8. State. Even before the advent of the automobile, a few states 
adopted a policy of financing and improving highways; and with the 
growth of motor transportation, other states rapidly joined their ranks. 
States have granted funds to counties for highways on condition that the 
counties pay a substantial part of the cost (often half) and on another 
important condition that the counties build the roads in accordance with 
standards fixed by the state. This plan of state aid has usually operated 
successfully. It has the merits of improving the quality of the highways, 
of imposing state control without completely depriving the counties of 
the road function, and of spreading the cost a little more widely. 

State-wide highway systems under the exclusive control of the state 
are becoming more and more common. Under such systems the main 
roads are selected and designated as state highways, and the county or 
other local authorities are left to administer farm-to-market roads and 
byways. In discharging road functions, the states have found it neces- 
sary to establish highway commissions or authorities with similar titles. 
These agencies not only direct state highway construction and mainte- 
nance and supervise the local expenditure of state-aid funds, but they 
also frequently serve as general advisers to county road authorities and in 
a few cases they have some power of appointment and removal of such 
authorities. Because of the technical character of highway administra- 
tion and because the automobile has made the county relatively much 
smaller than it used to be, the state is now recognized as the proper unit 
of administration for arterial highways, and experts are generally of the 
opinion that considerable state control over local highway matters is 
highly desirable. Indeed, at least two states. North Carolina and Vir- 
ginia, now assume full responsibility for the construction and mainte- 
nance of all roads. 
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5. National. The fight which raged a hundred years ago over the 
question as to whether the national government should build roads re- 
sulted in the retirement of that government from this branch of activity. 
But with the coming of the automobile and the realization that roads 
played an important part in national defense, the old question was re- 
introduced and answered in the affirmative. In 1916 Congress passed 
the Rural Post Roads Act, by which it authorized the Secretary of Agri- 
culture to spend, in co-operation with the states, over a five-year period, 
the sum of 175,000,000 on roads over which the mails were being carried. 
Five years later the Federal Highway Act authorized expenditures for 
trunk lines (those forming interstate highway systems) and important 
connecting highways. From 1921 to 1930 the annual grant was $75,- 
000,000, and in 1931 it was increased to $125,000,000. Some grants are 
made for other than trunk line highways, bringing the total above the 
last named figure. 

The greater part of these appropriations is divided among the states 
according to area, population, and the mileage of rural delivery routes, 
each basis of measurement determining the distribution of a third of the 
funds. Then there are certain strings attached to the appropriations. 
No state may receive this federal aid unless it matches the federal dollai. 
It is a fifty-fifty proposition.^® In the second place, the states must accept 
a considerable degree of federal supervision in highway construction. 
The results have been generally satisfactory, A national highway system 
is being developed through the pooling of funds and expert information 
on the part of the federal government and the states. 

Motor vehicle regulation. The governments have not completed their 
task when they have collected the money from the motorists and have 
built the highways. There remains the very important matter of the 
regulation of traffic. The chief problem is that of safety. As many as 
40,000 persons have been killed in a single year on the highways and in 
the streets, and the number of injured annually is many times 40,000. 
Aside from the suffering caused by motor accidents, the economic loss 
reaches a staggering figure. From the little hamlet w^hich imposes a 
speed limit of fifteen miles an hour to the national government which 
prepares broad advisory plans of traffic regulation, the civil authorities 
are concerned with reducing the hazards of motor traffic. Occasionally, 
the motorist suspects that the regulations imposed by the officers of some 
village are more the result of resentment at the seeming lack of respect 
which city folks show for the town as they sail gaily through it than of a 
genuine desire to make the town safe for pedestrians; but there are cer- 

25 Report of the Secretary of the Treasury, 1941, p. 648. 

26 An exception was made in 1932. when 1400,000,000 was granted without the 
“matching” recjuireinent. 
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tainly only a few traffic regulations which are not designed primarily for 
safety and convenience. State motor vehicle regulations and supplemen- 
tary municipal ordinances cover what seems to the ordinary individual 
every possible phase of the subject. 

Indeed, the subject is so fully covered that the typical motorist in the 
typical community probably violates some regulation nearly every time 
he takes a drive. Laws require that vehicles be registered and that 
drivers be licensed. They prescribe speed limits, types of lights, drivers’ 
signals, and mufflers. They carefully specify the manner in which 
trailers may be used, prohibit parking on highways, and fix penalties for 
the reckless driver — a class which in some states includes the car operator 
who has in “his or her embrace another person.” These and numerous 
similar regulations conspicuously fail to bring the accident rate dowm to 
that minimum number which might be considered unavoidable. The 
United States Department of Commerce has given assistance to states and 
cities by sponsoring the National Conference on Street and Highway 
Safety. Every one of the states has adopted some part or parts of the 
Uniform Vehicle Code prepared by the Conference, and a number of 
cities have put its Municipal Traffic Ordinance into effect. This not-too- 
encouraging degree of uniformity in regulation should be of some value 
in reducing accidents, particularly since the model regulations were made 
by a Conference which pooled the experience of every section of the 
country. It goes almost without saying that the 35-mile speed limit, im- 
posed in 1942 for the purpose of conserving gasoline and rubber, has re- 
duced the accident rate. 

The problem of the commercial vehicle. The large and increasing 
use of motor vehicles as common carriers presents a special problem of 
regulation. In 1934 this motor transportation had reached 45,000 inland 
communities, and created very telling competition with established rail 
carriers. While passenger miles of the railroads declined 40 per cent 
from 1930 to 1934, common carrier buses increased their operation by 
10 per cent. Of course, it may be argued with considerable force that 
the rail carriers lost much business to the buses on account of bad man- 
agement and high rates. Yet the buses had a great advantage in their 
relatively small cost of operation and in their freedom from federal regu- 
lation. 

Whether or not the railroads had been caught asleep at the switch, the 
Motor Act of 1935 was overdue. The act declares the policy of Congress 
to be that of regulating such transportation in ways designed to preserve 
its advantages, protect the public interest, promote efficient and economi- 
cal service “without unjust discriminations, undue preferences or advan- 
tages, and unfair or destructive practices,” and co-ordinate it with other 
forms of transportation. The Interstate Commerce Commission is given 
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a long list of powers and duties for the purpose of effectuating this policy. 
There is no doubt that this legislation was much needed, both as a matter 
of justice to the rail carriers and as a regulation in the public interest. 

C. Aviation 

No doubt men of lively imagination in all periods of history reflected 
upon the possibility of flying, and legend has it that a Greek, Daedalus, 
using artificial wings, flew to Sicily! A generation ago our government 
gave little more encouragement to aviation experimenters than it gave 
credence to the Daedalus legend. But the First World War forced all 
governments to develop aviation as an important branch of the fighting 
services. Since the war the government not only has continued to develop 
military aviation, but it has very definitely encouraged civil aviation; for 
experience and training in this branch of flying can be readily made 
available for military purposes in time of war. 

As early as 1918 air mail service was established between Washington 
and New York, and in the course of a few years nearly all of the important 
cities were given this service. At the present time our air mail carriers 
fly over a great network. Originally, the government owned and 
operated the air mail facilities; but in accordance with the general policy 
to “keep the government out of business,” the service was soon transferred 
to private concerns. For some years these companies were awarded very 
liberal mail contracts, the announced purpose being that of encouraging 
commercial aviation. At present the subsidy is about 15,000,000 a year 
and represents less than a fourth of the cost of the air mail service. Aided 
by such subsidies, air transport companies have developed a passenger 
service to a point where some railroads are beginning to notice compe- 
tition. 

Not only does the government aid air transportation through its mail 
contracts, but it stimulates aviation in various other ways. The Air 
Commerce Act of 1926 placed civil aviation under the fostering care of 
the Department of Commerce, whose Bureau of Air Commerce admin- 
istered the act. The Civil Aeronautics Act of 1938 created a new author- 
ity, and under the present set-up civil aviation is regulated and promoted 
by the Civil Aeronautics Administration and the Civil Aeronautics Board 
which, after a brief period of independent existence, were located in the 
Department of Commerce. The Administration performs such duties as 
the following; encourages and fosters air commerce; designates federal 
airways and acquires, establishes, and maintains air navigation facilities; 
trains civilian pilots; develops landing areas; and examines airmen and 
inspects aircraft. The Federal Airways System now comprises a network 

2T Annual Reports of the Secretary of Commerce; H. 5. Leroy, “Civil Aeronautics 
Authority,*' Air Law Review, IX, 515, Oct., 1938): C. E. Puffer, Air Transportation (1941). 
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of more than 40,000 miles. The Civil Aeronautics Board, among other 
things, issues certificates of “convenience and necessity” (the authorization 
to operate) to air carriers; regulates rates for the carriage of persons and 
property; and otherwise serves as an economic regulator for the airways 
somewhat as does the LC.C. for the railways. 

Both the Board and the Administration have responsibilities — different 
ones — for safety and accident prevention. At this writing these agencies, 
as is true of practically every other federal agency, are giving their ener- 
gies primarily to those activities which relate to the national defense. 
After the war civil aviation will without a doubt take another spurt, and 
the agency or agencies which regulate it will probably become one of 
the principal regulatory authorities. 

JD. Wire and Wireless Communications 

Telegraph, telephone, and cable lines. Electric communications have 
been developed primarily by private initiative, although government aid 
and encouragement have usually been forthcoming. During the First 
World War the national government took over all such communications 
and the railroads as well, but returned them to their owners shortly after 
the conclusion of hostilities. By an act of Congress of January, 1942, the 
President may, during the present emergency, take over telephone, tele- 
graph, and cable facilities. 

Telephone and telegraph companies have many lines in interstate 
commerce, and are subject to the Federal Communications Commission, 
which must see that their rates are “just and reasonable” and that they 
make no unjust discriminations between customers. Another important 
function of the Commission is to grant hearings for the consolidation 
of telephone companies and to authorize such consolidations when they 
are “in the public interest.” A considerable number of consolidations 
have been allowed. Since better telephone service can be provided by 
monopolies, the program of consolidation under regulation is considered 
entirely satisfactory. Telegraph communication has been practically 
monopolistic in character for some time. As for cable lines, none may 
connect the United States with any foreign country unless licensed by the 
President. He may withhold or revoke such licenses for the purpose of 
securing cable rights for Americans in foreign countries or for the purpose 
of preserving the security of the United States. He has the further duty 
of enforcing the requirement that cable companies shall charge only just 
and reasonable rates and maintain adequate service. 

Radio. Although radio had been used on ships for some years, citizens 

2S Annug .1 Reports of the Federal Communications Commission; H. S. Hettinger, Ed., 
‘'New Horizons in Radio," Annals of the Am, Acad, of Pol and Soc. ScL, CCXIH (Janu- 
ary, 1941). 
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in general were not particularly conscious of this revolutionary means of 
transmitting intelligence until the First World War, and the rush to 
install receiving sets in millions of American homes is almost within the 
memory of present-day college students. There are now some two hun- 
dred important broadcasting stations and a number of less powerful 
stations. Ten of thousands of people are employed in various phases of 
the radio business, and large sums of money are invested in it. Stretching 
its network through the entire country, extending its waves across inter- 
national boundaries, possessing the greatest possibilities for good or ill 
in the life of our people, it was subjected to national regulation in 1927. 
The regulatory act is now administered by the Federal Communications 
Commission. Among other significant provisions of the act are those 
applying the antitrust laws to service and apparatus; the requirement 
that all candidates for the same public office shall be allowed the same 
use of radio facilities; and the stipulation that all advertising shall be 
broadcast as such. The Commission has the responsibility of granting 
licenses to stations, fixing their wave-lengths, and alloting the time during 
which they may broadcast. Perhaps the broadest power of the Commis- 
sion is that of granting and renewing licenses under the guiding princi- 
ples of “public interest, convenience, and necessity.” Although the 
Commission is forbidden to exercise censorship over communications, it 
is by no means inconceivable that stations in fear of losing their license, 
or in panic at the thought of the government’s taking over broadcasting, 
may impose a censorship of their own. Each invention or discovery 
which confers a blessing upon man seems to leave some problems on his 
doorstep, and not the least of the problems the radio has brought is the 
old problem (in a new form) of maintaining free speech. In order 
to co-ordinate the relationship of all branches of communication to the 
war program, the Board of War Communications, essentially a planning 
agency, has been established. 

III. THE REGULATION AND PROMOTION OF GENERAL BUSINESS 

In the preceding sections we have reviewed the efforts which have been 
made to promote and regulate water transportation, railroads, motor 
traffic, civil aeronautics, and electric communications — carriers of goods, 
passengers, and intelligence. Our attention is now drawn to the regula- 
tion and promotion of general business. The subdivisions under which 
this topic will be treated are: state regulation; federal regulation; and 
federal aids to business. 
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A. State Regulation 

1. The regulation of ordinary corporations. The states have prob- 
ably been more concerned with the regulation of business than they 
have with its promotion, although the latter element has not been lacking 
in state laws. As corporate business has developed, regulation in the 
states has progressed in varying degrees, depending upon the attitude of 
those in control of the governments. 

Issuing of charters. Certain types of business concerns may be char- 
tered by the federal government; but the great majority of corporations 
have alw^ays had to look to the states for charters. The charter is the 
corporation’s authorization to do business. It sets forth the manner in 
which the corporation shall be organized and the general methods by 
which it may conduct its business. A century ago it was the common 
practice of legislatures to grant charters by special acts, but this practice 
has been generally abandoned. Under the present system, states have 
general corporation laws, and charters are issued in pursuance of these 
laws. A group applies to the secretary of state (or whatever authority is 
empowered to issue charters), who examines the application, makes sure 
that all terms of law are complied with, and then issues a charter upon 
receipt of a fee. A corporation is known as “domestic” in the state which 
issues the charter, and as “foreign” in other states. It is a very common 
practice for states to admit foreign corporations, a privilege for which 
they not infrequently exact a higher fee than they require of domestic 
corporations engaged in the same business. A state may not, however, 
prevent a corporate or natural person from engaging in interstate com- 
merce, or burden such commerce by requiring a license for its conduct. 

Continuous supervision. But the states do not issue charters of in- 
corporation or grant foreign corporations the privilege of doing business 
and then let them pursue their merry course. Most of the states were 
satisfied with this two generations ago; but in our time they exercise 
a continuous supervision over business organizations. Corporations are 
required to make various reports to the secretary of state, or better to a 
corporation commission. Through an examination of these reports and 
by other checks, the extent to which a corporation is observing the laws 
may be determined; and in the case of major violations, the privilege of 
carrying on business may be revoked. In order to protect the public 
from security frauds, a great many states have enacted the “blue-sky” 
laws. The laws prohibit the issue of securities unless approved by state 
authority, which approval is given only when a company furnishes com- 
plete information concerning its financial condition and the nature of 
the securities it proposes to offer, and designates the property upon which 

29 F. G. Crawford, State Government (1931), Chs. XXI-XXIII; Macdonald, op, cit,, Ch. 
XXV; W. B. Munro, Municipal Administration (1934), Chs, XLI-XLVI. 
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the securities are to be based. These laws do no more than protect the 
investor against fraud. He may still make very unwise purchases of 
securities. If the investor is a '‘sucker/* the laws cannot remove him 
from that class. 

2. Regulation of corporations affected with a public interest. Certain 
types of business are very close to the public, in that practically every 
citizen must depend upon them. In particular, banks, insurance com- 
panies, and public utilities come within this group. Such business is 
said to be “affected with a public interest.’* It would be absurd to expect 
each citizen to determine the soundness of a bank or an insurance com- 
pany. The state must do what it can to make these concerns safe. 

(a) Banks. A brief discussion of the regulation of state banks was 
given in concluding the section on currency and banking in the last 
chapter. We therefore turn at once to the regulation of insurance com- 
panies. 

{b) Insurance. The public must put its trust and savings in insurance 
companies as in the banks, and, for the same reason, the states must 
regulate the business of insurance. State regulation of insurance is more 
essential than state regulation of banks; for, since insurance is not com- 
merce, nor in any other sense a business which the federal government 
may regulate, the states are in exclusive control of the subject. Most of 
the states have exercised this power with considerable energy since New 
York (1905) investigated the practices of insurance companies. A state 
administrative authority, often the superintendent of insurance, is re- 
quired to keep an eye on the assets of the companies, to see that their 
funds are invested in sound securities, and otherwise to enforce the state 
laws designed for the protection of policyholders. Some states of the 
Central West have themselves gone into the insurance business. For 
example, Wisconsin issues life insurance policies for small amounts; 
North Dakota and two or three other states insure the farmers* crops 
against hail; and a larger number insure against industrial accidents. 
Whether insurance is undertaken by states or by companies chartered 
by them, it calls not only for honesty but for technical talent of a high 
order. 

(c) Public utilities. Certain other businesses, monopolistic in char- 
acter, call for special regulation by the states. To this class belong the 
railroads, bus lines, and telegraph and telephone systems. Concerning 
these utilities, it may be repeated here that, while the states continue 
to regulate them in their intrastate business, the federal government, 
through its power over interstate commerce, has rather effectively entered 
the field of regulation. Other important utilities, and these are regulated 
almost exclusively by the states and their local subdivisions, include 
electric power and gas. State laws govern such subjects as the granting 
of franchises, the issuing of stocks and bonds, the quality of the service 
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rendered, the rates to be charged, and, in addition, require reports from 
the companies. 

It is, of course, impossible for these matters to be regulated in detail 
by law. For specific application of the laws, the states have created state 
and local public utility commissions, endowing them with powers similar 
to those held by the national Interstate Commerce Commission. These 
commissions hold extensive hearings in respect to rates and other matters 
brought before them by utility companies or the public. Their decisions 
are always subject to judicial review on points of law, and in many 
jurisdictions on facts as well. It is manifest that the commissions’ duties 
require a high degree of talent and integrity. There has been some 
difficulty in finding men with sufficient qualifications to fill these posi- 
tions. Complaint is made that they are much more likely to side with 
the companies than with the public. This may be true because men 
holding the view of the companies are often appointed commissioners, or 
possibly it is explained by the fact that the companies are usually repre- 
sented by better legal talent than is the public. There is complaint also 
that the courts are sometimes unfriendly to the decisions of commissions 
which favor the public. Granted that the commissions do not and can- 
not always satisfy the public and that the courts may occasionally block 
their best efforts, it is generally agreed that commission regulation is 
superior to the old system, which was essentially that of nonregulation. 

A number of cities own their utilities, particularly gas and electric 
plants. Since small electric plants cannot be conducted economically, a 
few states have authorized communities to combine in “utility regions.” 
This is a sort of standing threat to power companies to give better rates 
and services. It does not mean that these communities will immediately 
enter the power business. The great body of Americans, until recently at 
least, have looked with disfavor upon public ownership and operation of 
utilities, preferring to solve the problem by official regulation and in- 
formal adjustments with private companies, 

B. Federal Regulation 

The federal government did not enter the field of business regulation 
in any important sense until a hundred years after the Constitution was 
adopted. The idea held by the majority of leaders in 1789 was that the 
government should promote rather than regulate business. The new 
federal government put American credit on a solid basis, established a 
sound monetary system, chartered a federal bank, levied a tariff, and 
passed a tonnage act. Such measures were designed not only for the 

Annual Reports of the Federal Trade Commission; Annual Reports of the Attorney 
General; T. C, Blaisdell, The Federal Trade Commission (1932); H. D. Koontz, Govern- 
ment Control of Business (1941). 
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advantage of the government itself, but also for the improvement of 
business. This policy of business promotion has continued to our own 
time. Of the policy of promotion more will be said a little later. For 
the present we shall consider the government’s attitude toward business 
from the standpoint of regulation. 

Federal regulation became necessary when the states found themselves 
unable to check effectively the great corporations, trusts, and holding 
companies which grew up in the generation following the Civil War. 
Often guilty of practices similar to those which had brought many rail- 
roads into bad repute, these great business combines shared with the 
railroads a widespread and often merited public hostility. It is true that 
the state authorities did not always attempt to limit the operations of 
the ''soulless” corporations and "unspeakable” trusts, for their officers or 
agents not infrequently “had a way” with legislators. But even with an 
honest desire to do so, legislatures usually found their powers inadequate; 
for big business was commonly interstate business and very incompletely 
subject to state regulation. The solution was to get Congress to under- 
take the task, using its power over interstate and foreign commerce. 

The Sherman Antitrust Act (1890). After considerable deliberation, 
Congress finally passed the now well-known Sherman Antitrust Act, 
forbidding “every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several states” 
and prescribing heavy penalties for violations of the law. This act was 
heralded by some almost as a relief from bondage; but there was to be 
a great deal more of wandering in the wilderness on the trust problem. 
Supported by the best legal talent against the somexvhat indifferent at- 
torneys who represented the government, the trusts won a victory in the 
first case that came before the Supreme Court.^^ In that case, certain 
sugar refineries in Pennsylvania were charged with having combined to 
secure a monopoly. The government’s case was not well prepared, in 
that it failed to show that the trust controlled the prices and sale of 
sugar beyond the state line and thus restrained interstate commerce. 
The court therefore held that the combination complained of was one 
of manufacturers and that since manufacturing was not interstate com- 
merce the Sherman Act did not apply. The enforcement of the antitmst 
law lay not heavily upon the conscience of Presidents or federal attorneys 
in the decade following this decision. The first President to establish a 
reputation as a “trust buster” was Theodore Roosevelt, who distinguished 
between “good” and “bad” trusts and proclaimed his hostility for the 
latter in a manner highly approved by their victims. Yet his record for 

31 United States v. E. C. Knight Co., 156 U.S. 1 (1895). But in a recent case, the Jones 
and Laughlin Steel Co. case (April, 1937), the Supreme Court held that industry, although 
intrastate when separately considered, might have activities so closely and substantially 
related to interstate commerce as to bring it under the regulatory power of Congress. 
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dissolving trusts is not particularly impressive, although a notable victory 
was won when the Supreme Court dissolved the Northern Securities 
Company, an organization which held the securities of the Great North- 
ern and the Northern Pacific railroads in order to eliminate competition 
between them. 

The “rule of reason.’' In disbanding two great combinations in 
1911, the Supreme Court laid down the “rule of reason,” a rule which 
occasioned considerable comment and criticism. It will be recalled that 
the Sherman Act forbade every contract in restraint of interstate trade. 
The Court’s rule of reason was that Congress had not intended to forbid 
every such contract, but had simply meant to embody in statute form 
the common law, which recognized as illegal only those contracts that 
“unreasonably” restrained trade. In arriving at this decision the Court 
may have taken some liberties with the statute. Indeed, one member, 
Justice Harlan, in a vigorous dissenting opinion declared that the Court 
had usurped the powers of Congress and legislated this meaning into the 
law. At any rate, the decision made a sweeping classification of busi- 
ness combinations into two groups: those reasonable and within the law; 
and those unreasonable and without the law. 

The Clayton Act (1914). But just what contracts were “unreason- 
able”? Many business men felt, with some justification, that the law 
itself was unreasonable in that it did not name in clear terms the prac- 
tices which would subject them to its penalties. This uncertainty as to 
the application of the law, combined with the constant growth of busi- 
ness combinations since its enactment, clearly indicated a need for addi- 
tional and more specific legislation. In his campaign for the presidency 
Wilson had said a great deal about trusts, and his first Congress passed 
the Clayton Antitrust Law (1914). More specific than the Sherman Act, 
it prohibits, among other objectionable practices, discriminating charges 
to purchasers of identical articles, a practice which is clearly in restraint 
of trade. Also prohibited is the practice of making a reduction in price 
to one purchaser on condition that he makes no purchases from a com- 
peting firm, where the agreement is of such a nature as to reduce compe- 
tition materially or tend to establish a monopoly. The act also contains 
various provisions designed to prevent interlocking arrangements among 
large banks operating under the laws of the United States, manufactur- 
ing concerns, and common carriers. Another important provision of 
the act enables an individual to secure an injunction against firms fol- 
lowing prohibited practices, a form of legal action which could be taken 
only by the government under the Sherman Act. The Clayton Act was 
also designed to restrict the use of injunctions in labor disputes, a purpose 
which, as the next chapter will show, was not fully accomplished. 

The Federal Trade Commission. The antitrust measures thus far dis- 
cussed are enforced by appropriate arms of the federal government — 
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the provisions respecting banks by the Federal Reserve Board, those 
applying to common carriers by the Interstate Commerce Commission, 
and those applying to commerce in general by the Federal Trade Com' 
mission, the courts having a final word to say in cases duly before them. 
The chief agency for administering the antitrust laws is the Trade Com* 
mission, created in 1914. It is composed of five members, appointed by 
the President with the consent of the Senate for terms of seven years. On 
the staff of the Commission are administrative officers, attorneys, econo- 
mists, accountants, and clerks, bringing the total number to about 550. 
The duties of the Commission may be divided into two main classes — 
law enforcement, and research and investigation. 

1. Law enforcement. The Commission administers the Federal 
Trade Commission Act, a section of the Clayton Act, and some more 
recent acts including the Robinson-Patman Antidiscrimination Act (1936) 
and the Wool Products Labeling Act (1939). The act creating the Com- 
mission makes the general declaration that unfair methods of com- 
petition in commerce are unlawful, and leaves the Commission to decide 
just what methods of competition are unfair. From time to time it has 
branded various practices as unfair, until the accumulated list occupies 
seven pages in its annual report for 1942. Specific practices thus for- 
bidden include the use of false or misleading advertising; procuring the 
business secrets of competitors by bribing their employees, or by similar 
means; using merchandising schemes based on lot or chance; the use of 
the *‘free’' goods device to create an impression that something is being 
given away when its price is actually included in the amount paid for 
other articles; and securing business by a pretended “free triaP’ offer, 
when only a “money back“ opportunity is really offered. 

A practice may be investigated by the Commission upon its own 
initiative or, more commonly, upon complaint of a party that a par- 
ticular practice of some concern is unfair. Thus, in 1942, the Commis- 
sion investigated the case of a firm which represented its face powder 
and creams to be germicidal by reason of their vitamin content, and the 
case of a company engaged in the sale of tennis, badminton and squash 
rackets, imported in an unfinished state from Japan, which importation 
was concealed by obliterating the legend “made in Japan.’* 

The Commission always gives the party against whom complaint is 
made a copy of the complaint. The next step is the hearing at which all 
parties are fully represented. If the Commission finds the practice com- 
plained of unfair, it issues a “cease and desist” order. In 1942 such orders 
were issued in the two cases mentioned above and in 248 other cases. It 
may happen that the original notice of a complaint is sufficient to stop an 
unfair practice. But ordinarily a party complained of will make a de- 
Annual Report of the Federal Trade Commission, (1942), p. 42. 
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fense before the Commission. When ordered to cease and desist, a party 
not infrequently contests the Commission’s order in the federal courts. 

The prevention of unfair practices is sought not only through these 
prohibitory orders of the Commission, but also through co-operation of 
the Commission with various lines of business. The Commission sponsors 
trade-practice conferences, in which those engaged in a particular indus- 
try may arrive at an agreement as to what constitutes unfair practice 
within the industry and have such agreement approved by the Commis- 
sion. This work of the Commission had some influence with the busi- 
ness Code makers in N.R.A. days. 

2. Research and investigation. Another important group of powers 
belonging to the Commission, and not entirely dissociated from those 
of law enforcement, are those relating to research and investigations. 
Upon its own initiative, or upon application of the Attorney General, 
the Commission investigates the manner in which corporations are carry- 
ing out court decrees issued against them under the antitrust laws. Un- 
der the direction of the President or either House of Congress, it must 
investigate and report alleged violations of the antitrust acts: and at the 
request of the Attorney General, it must “investigate and make recom- 
mendations for the readjustment of the business of any corporation al- 
leged to be violating the antitrust acts.” The Commission is authorized 
to investigate from time to time the conditions of foreign trade and to 
make such recommendations to Congress thereon as it deems advisable. 
It is further authorized to gather information concerning the organiza- 
tion, business, conduct, practices, and management of any corporation 
engaged in commerce (excepting banks and common carriers), and its rela- 
tion to other corporations and individuals. Under its power of investiga- 
tion and research, the Commission has made numerous studies of the 
highest value, useful not only in an academic sense but of very immediate 
service to Congress in the preparation of needed legislation. Some of 
the more recent research activities of the Commission include investiga- 
tions of the power and gas utilities and chain stores. During 1942 it 
conducted i6 investigations, all related to projects in furtherance of the 
war program. 

Recent fair-practices legislation. Under the National Industrial Re- 
covery Act of 1933, the antitrust laws were practically suspended. When 
the N.I.R.A. was declared unconstitutional, the antitrust laws were re- 
stored, and congressional interest in their revival was manifested in the 
Robinson-Patman Act of 1936. That legislation amended the Clayton 
Act and restated in more inclusive form the basic principle prohibiting 
price discriminations. It forbids the seller of a commodity to discrimi- 
nate in price between different purchasers “where the effect of such dis- 
crimination may be substantially to lessen competition or tend to create a 
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monopoly in any line of commerce, or to injure, destroy, or pi'event com- 
petition with any person who either grants or knowingly receives the 
benefit of such discrimination, or wdth customers of either of them/' 
The Federal Trade Commission has been actively enforcing the somewhat 
complicated provisions of this act, hearing scores of complaints under it 
each year and issuing “cease and desist” orders in cases where it is violated. 

The Wheeler-Lea Act of 1938 is incorporated into the Federal Trade 
Commission Act and broadens that act in several particulars. As earlier 
legislation prohibits unfair methods of competition, so the Wheeler-Lea 
amendment prohibits unfair or deceptive acts or practices in commerce. 
The dissemination of false advertising of foods, drugs, devices (for use in 
the diagnosis, prevention, or treatment of disease), or cosmetics is made 
unlawful, and criminal penalties are prescribed for advertising relative to 
any such commodity, the use of which may be injurious to health, or where 
there is intent to defraud or mislead. To June 30, 1942, the Commission 
had investigated 1,644 formal complaints alleging unfair and deceptive 
acts and practices through false advertising.®® Orders to “cease and de- 
sist” were issued in many of these cases. 

The Commission may proceed in a United States district court by in- 
junction to prevent the dissemination of matter prohibited, pending the 
final disposition of a complaint under the law. One such order enjoined 
an urban drug chain from advertising the efficacy of a weight-reducing 
compound while neglecting to suggest that some stout people might prefer 
obesity and good eyesight to slimness and blindness, the latter being a 
possible effect of the compound.®^ If one has doubts of the value of the 
work of the Commission, or of the cupidity and rapacity of a segment of 
the human race, let him thumb through the list of the practices attempted 
by promoters and prohibited by the Commission. 

One other act which is enforced by the Commission is the Wool Prod- 
ucts Labeling Act of 1939 (effective 1941). Wool products coming under 
the act must be labeled to reveal their fiber content and to show the per- 
centage of wool, reprocessed wool, reused wool, and other fiber contained 
in the product. Here again the Commission may issue its “cease and de- 
sist” orders and, in appropriate cases, it may apply to the courts for an 
injunction against violators and for condemnation of misbranded mer- 
chandise. 

Regulation a continuous problem. It may be said that by far the 
greater part of the antitrust and fair trade legislation has been aimed 
in the right direction. It would be a great mistake, however, to assume 
that the field has been adequately covered. Business combinations and 
concentrations are actually on the increase, and many are the arrange- 
rs Ibid., p. 32. 

1939, p. ni. 
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ments in restraint of trade which the law does not cover. The war emer- 
gency serves as a decided stimulus for such combinations because the need 
for supplies is so urgent that manufacturers must be left a wide range of 
discretion as to business arrangements. War has never been a time for 
insistence upon meticulous observation of customary restraints, and if the 
restraints are those which in normal times are accepted only grudgingly 
and of necessity we may be assured that they will rest lightly upon the 
wartime conscience. Not only that, but governments usually find it neces- 
sary to suspend the operation of some of the antitrust laws in such times. 

Even before the United States entered the present war, there was a 
marked trend toward business concentration. The President (1938) 
called attention to this fact and Congress set up the Temporary National 
Economic Committee, composed of a few members of each House and 
some high administrative officials. The Committee took its assignment 
seriously, hearing hundreds of witnesses and studying numerous reports, 
but its members were divided in their recommendations, as men usually 
are when they consider large problems. But there is no doubt that the 
end of the war will call for new antitrust legislation and so will the suc- 
ceeding years. After legislation comes the problem of enforcement, which 
is extremely difficult because such laws are full of complications, because 
some business organizations strenuously oppose their application, and be- 
cause there are some public officials, including a few judges, vjho look 
with disfavor upon any effective regulation of business. Of one thing 
there is abundant assurance — the problem of regulation will remain. 

C. Federal Aids to Business 

From what has already been stated, it is clear that, the federal govern- 
ment has encouraged and promoted business as well as regulated it. 
Promotion came first, then restrictive regulation combined wdth promo- 
tion, and finally came enlightened regulation and promotion in close co- 
operation with business. Government encouragement and support for 
business is particularly outstanding in the domains of foreign commerce, 
railroad transportation, and aviation, already reviewed. The same co- 
operative principle is apparent in the work of the Federal Trade Com- 
mission, which, while enforcing the restrictive antitrust laws, is, as we 
have already learned, nevertheless empowered to work in harmony with 
business and to encourage it in every way possible. Business, of course, 
receives invaluable support through the maintenance of a stable currency 

S5 Annual Reports of the Department of Commerce; C, A. and Wm. Beard, “The Public 
Be Served,” Scribner*s Magazine, April, 1953, and by the same authors, The American 
Leviathan, Ch. XIV: E- L. Graham, and F. W. Harris, Patents, Trademarks, and Copy- 
rights (1921): J. A. Dienner, The United States Patent System (1941). 
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system, the regulation of banking, and the far-flung operations of the Post 
Office Department, Indeed, practically every function the government 
performs serves business in one way or another. A few of these aids not 
already discussed may be briefly considered. 

1. Domestic marketing service. In addition to the important work of 
promoting foreign commerce noted in the first part of this chapter, the 
Department of Commerce is actively engaged in several ways in assist- 
ing business in general. It makes studies of the national income; col- 
lects, tabulates, analyzes, and releases to the public various data widely 
used by business firms, government officials, and others whose interests 
and duties call for an understanding of business conditions; co-operates 
with university schools of business administration and departments of 
economics; gathers information and makes reports on such matters as 
operating conditions in the wholesale grocery trade and accounting 
methods for small retailers; and publishes Domestic Commerce^ a weekly 
bulletin, the Survey of Current Business (monthly), and, from time to 
time, special reports. Only one other activity will be mentioned, the 
commendable one of using its influence and good offices to remove the 
trade barriers between the states.^® 

2. Commercial standards. A set of standards being indispensable for 
business practice, the Constitution gives Congress the power “to fix the 
standard of weights and measures.” Congress has legalized two stand- 
ards — the somewhat cumbersome English system with which everyone 
is familiar, and the simple metric system which the student uses in labora- 
tories and occasionally sees employed in industry. The original units of 
weights and measures are kept by the Bureau of Standards in the Depart- 
ment of Commerce. From this Bureau the states may procure copies 
of the standards for use in testing local weights and measures. To the 
Bureau public agencies and private individuals may send instruments and 
materials, and, for small fees, have them tested by federal standards. 
Electric batteries, weights and balances, airplane engines, pottery and 
chinaware, fusible boiler plugs, rubber, clinical thermometers, and a host 
of other things are tested annually. 

Federal specifications. As a part of this standardization process, the 
national government has developed through the Federal Specifications 
Division a system of tests for various materials regularly purchased by 
that government. Hundreds of purchase specifications have now been 
promulgated. The states, learning by experience that they can trust 
the scientists who prepare the federal specifications, -have come to insist 
that materials sold to them shall conform to those specifications. The 
public is also aware of these “master specifications,'’ and manufacturers 
are beginning to advertise that their products are prepared according 
to such specifications. Thus good service is performed by the national 
On interstate trade barriers see Ch. 3, sec. I. 
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government for itself, other government units, producers, and consumers. 
Everyone should be happy. In addition to the type of specification 
which originated in connection with government purchases, the Bureau 
of Standards now encourages trades, whether they sell to the government 
or not, to agree upon standards in their respective lines of production. 
When a sufficient percentage of those engaged in a particular business 
agree upon a set of rules, they are published by the government as 
'‘commercial standards” for that business. About fifteen thousand firms 
have requested to be listed “willing to certify” that their abrasives, in- 
secticides, padlocks, soaps, towels, and what not, conform either to the 
federal specifications or the commercial standards. 

Simplified practice recommendations. Henry Ford is reported to 
have said some years ago that the buyer could have a car of any color 
he desired as long as it was black. He wanted to make as many cars as 
possible as cheaply as possible, and this program had no place for variety. 
Manufacturers of articles designed to be ornamental as well as useful 
must heed the call for varieties; but those who make things designed 
primarily to stand wear and tear should limit sizes and styles to a mini- 
mum. Realizing the great economic waste which comes from manu- 
facturers* overindulgence in the matter of varieties, the Bureau of Stand- 
ards has assumed the task of assisting producers in reaching agreements 
to reduce the number to actual requirements. From time to time the 
Bureau brings together manufacturers of a particular class of articles, and 
it is often successful in securing a “simplified practice recommendation.” 
Nearly two hundred have been secured in the few years this service has 
been in operation. Numerous and unnecessary varieties in size and style 
have been eliminated at great saving to manufacturers and consumers. 
Although the fact that simplified practices have been adopted for such 
earthy matters as wrapping and packing supplies, the size of milk bottles, 
and the width of beds may not interest the reader, it indicates the practical 
nature of the service rendered by the Bureau. Incidentally, the grim 
necessities of these times are teaching a few lessons in simplified practices. 

3. Protecting inventors and authors. Under its authority to “promote 
the progress of science and useful arts by securing for limited times to 
authors and inventors the exclusive right to their respective writings and 
discoveries*’ Congress has enacted a code of patent and copyright laws. 

{a) Patents. The patent laws are administered by the Patent Office 
in the Department of Commerce.®^ When an inventor pays a fee and 
satisfies the examiners of patents that he has something different and use- 
ful — a mechanism, a design, or even a growing plant — he receives a patent 
which entities him to exclusive rights in his product for a period of seven- 
teen years. He may even secure privileges in foreign countries by hav- 

To avoid the congestion of Washington, a number of the activities of the Patent 
Office are now carried on in Richmond, Va. 
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ing his patent registered in those countries with which the United States 
has patent agreements. The holder of a new patent may meet with dif- 
ficulties, however; for the grant of a patent does not protect him from 
suits brought by competitors who claim that their patents have been in- 
fringed. Very fine distinctions must be made in patent litigation, and 
some of the best legal talent in the country is engaged in this practice. 
The number of patents issued annually by the United States averages 
around 50,000 and the total issued is approximately 2,300,000 — about 
the number granted by all other countries combined. 

( b ) Trade-marks. In addition to granting patents, the Patent Office 
registers trade-marks. The federal government has no specific grant of 
authority to perform this service; but under the commerce clause, Con- 
gress has provided for the registration of trade-marks which are employed 
in interstate and foreign commerce. Since large business is seldom con- 
fined within the boundaries of any state, the registration privilege has 
considerable value. Before a trade-mark is registered, the Patent Office 
checks over prior registrations to make sure that existing rights will not be 
infringed. A registration is good for twenty years, and renewal is granted 
without limit. The owner of a registered trade-mark may use it or sell 
it as he sees fit. If his rights are infringed by a competitor, the courts 
afford him ample remedies. In order to give trade-marks international 
protection, the United States and several other powers have an agreement 
whereby the citizens of any one of these countries may register their trade- 
marks with an international bureau and thus receive the same protection 
against infringements in the other countries as in their own. 

(c) Copyrights. A division of the Library of Congress is charged with 
the duty of issuing copyrights for books, cartoons, charts, maps, labels, 
prints, musical compositions, and similar productions. A copyright is 
granted to anyone who makes the request. Unlike the procedure in grant- 
ing patents and registering trade-marks, the Register of Copyrights makes 
no search to determine whether the desired copyright infringes upon other 
such rights previously granted. If there is any infringement, the injured 
party must go to the federal courts for relief. The owner of the copyright 
has exclusive privileges with respect to his production for a period of 
twenty-eight years, and his rights may be renewed for a like period. 

For a long time the holders of copyrights had no protection from their 
infringement in foreign countries. American publishers “pirated'" Eng- 
lish works; that is, reproduced them on this side without the consent of 
either the authors or their publishers and without paying royalties. 
Dickens and his publishers were special victims of this unethical practice. 
English publishers often displayed a similar lack of restraint and repro- 
duced American publications. Finally, by appropriate laws and treaties, 
the United States secured protection for American copyrights abroad by 
granting to foreign authors and publishers, similar protection against 
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infringement in the United States. There is one proviso, however, and 
this is that books in the English language must be printed in the United 
States in order to get the benefit of our copyright laws. 

Bankruptcy laws. Although the national government and the states 
have concurrent powers to make bankruptcy laws, the legislation of the 
former is so extensive that the states are practically driven out of the 
field. Under the national laws an individual or corporation, excepting 
banks, railroads, insurance companies, and municipal corporations, may 
voluntarily institute bankruptcy proceedings. In like manner involun- 
tary proceedings may be instituted against persons or corporations, with 
the exceptions named above and with the additional exception of farmers 
and laborers. In either case the purpose is to distribute the bankrupt's 
assets among the creditors and secure a discharge from further obliga- 
tions to them. The bankruptcy laws are administered very largely by 
referees in bankruptcy, men who are appointed by federal district judges 
and who are responsible to the judges. Some rather ugly scandals and 
near scandals, not entirely dissociated from the judicial office, have at- 
tended the administration of the bankruptcy laws. 

The business depression led to liberal amendments to the bankruptcy 
laws. Persons whose assets may still be greater than their liabilities but 
who cannot meet their obligations as they fall due may, as “debtors" 
rather than as bankrupts, arrange settlements with their creditors. Cor- 
porations were authorized to readjust their obligations with the approval 
of their creditors and under court supervision. Railroads came in for 
special consideration, and the farm mortgage moratoria laws, the first of 
which was declared unconstitutional, served as additional proof of the 
intention of Congress to give the farmer an “even break." 

Z). Emergency Measures in the Aid of Business and Labor 

The discussion in the preceding paragraphs perhaps conveys some idea 
of what the federal government does for commerce and business in normal 
times. In periods of business depression, the government is called upon 
to increase and broaden its activities. The crisis which originated in 
1929, by midsummer of 1952 had extended to such proportions that busi- 
ness was only about 50 per cent normal and at least 10,000,000 persons 
were unemployed. First, the local governments were told that the task 
of taking care of the unemployed was their problem, and nearly all of 
the cities and counties made serious attempts^ to solve it. Later, a num- 
ber of states were under the necessity of coming to the aid of their local 

3S Current literature in the ‘‘recovery” period (1933-1937) contained much on this 
subject. See especially The United States News, H. L. Ickes, Back to Work: The Story 
of P.W.A (1935); D. Lawrence, Beyond the New Deal (1934); and G. H. E. Smith and C. 
A. Beard, The Recovery Program (1935)- 
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subdivisions, although the authorities in some states remained aloof, 
doggedly insisting that relief was a local problem. Far from being a local 
problem, it was, of course, national in scope. 

What action did the national government take? In the early stages of 
the crisis the President held various conferences with business men, hop- 
ing thereby to restore confidence and to prevent any serious depression. 
Information, suggestions, advice, and entreaties were freely exchanged. 
Despite these informal conferences, usually followed by optimistic state- 
ments, ,the crisis spread. More wages were cut; more men were laid off; 
more factories closed. Banks failed in increasing numbers, and bank- 
ruptcies in general business became almost an epidemic. In the winter 
of 1931-32 the President sent a number of special messages to Congress, 
urging the immediate enactment of relief legislation. The response of 
Congress was heartening. By an overwhelming, nonpartisan vote it 
passed an act creating the Reconstruction Finance Corporation to be con- 
ducted by seven directors with wide discretionary powers. The excellent 
record of this Corporation in making its billions available in loans to 
banks, trust companies, building and loan associations, insurance com- 
panies, agricultural and farmers’ associations, railroads, and other bona 
fide financial institutions was discussed in the section on the currency and 
banking in Chapter 2 1 . 

Reconstruction projects. It is not possible to say exactly how much 
the New Deal spent in quest of recovery, but twenty billions will do for 
an estimate. Of this amount, perhaps five billions has gone where it does 
not show — for direct relief, farm relief, and to certain credit agencies of 
the government. But other billions may be said to have gone into perma- 
nent improvements. Despite the starting up and disbanding of New 
Deal agencies, their overlapping on work projects, and the quick starts 
and sudden endings of some of the projects, there are achievements to be 
recorded. Roads have been scraped and flattened and widened into con- 
crete ribbons; trees have been planted; ditches have been dug; swamps 
have been drained. Dams have been wedged in rivers; sewer and garbage 
treatment plants have been installed (Chicago’s represents an outlay of 
$100,600); housing projects have been undertaken, of which Cleveland’s 
$11,700,000 project is a good example; aqueducts have been constructed, 
the one for Los Angeles costing $220,000,000. Then, there is the Missis- 
sippi River control, the All American Canal, the Manhattan traffic chan- 
nels, all projects which seem likely to justify themselves. There is hardly 
room for doubt that much of this New Deal spending has gone into pro- 
jects for the permanent improvement of the country.^® 

Help for home owners. A number of credit agencies designed pri- 
marily for home owners were established in 1932-1934. Federal home 
loan banks, one in each federal reserve district, were set up (1932) to 

50 Fortune, November, 1936, pp. 76 ff. ' 
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make it possible for building and loan associations and other institutions 
holding home mortgages to make new loans and continue old ones on 
more favorable terms. Building and loan associations may take their 
long-term home mortgages to home loan banks and borrow on them 
somewhat as a member bank takes its notes to a federal reserve bank for 
rediscounting, and for the same purpose, namely, that it may have more 
money to lend. In 1933 Congress created The Home Owners’ Loan Cor- 
poration and authorized it to give bonds, guaranteed by the government, 
to holders of home mortgages. The corporation then dealt with the home 
owner on more lenient terms than the original mortgage holder was able 
or willing to adopt. With the passing of the emergency, this corporation 
practically ceased its lending functions. 

Under the National Housing Act (1934) it is possible for a home 
owner to borrow money from a local financial institution for the purpose 
of improving his home. The loan is partially insured by the govern- 
ment. In like manner, one may borrow for the building of a home on a 
long-term mortgage plan. Such loans, if approved, may be guaranteed in 
full under the Housing Act. This measure has the obvious purposes of 
stimulating building construction, and home owning and improvement. 
It has the less obvious purposes of lowering the cost of interest rates on 
home mortgages and making available additional investments for banks 
and other lending institutions. Like many another venture of the New 
Deal, it is one which only the most socially minded thought of a decade 
ago, but there seems to be little objection to its purposes. Although 
enacted during the emergency and with the hope that it would be a 
factor in restoring normal conditions, the National Housing Act is under- 
stood to be a permanent piece of legislation. The National Housing Ad- 
ministration is now occupied, almost to the exclusion of its other activities, 
with the promotion of housing in defense areas. 

The National Recovery Administration. The legislation from which 
the President expected the most in the way of national economic restora- 
tion was the National Industrial Recovery Act. This revolutionary (for 
the United States) legislation declared that an emergency existed in indus- 
try and announced the policy of Congress (actually of the President) to 
be “to remove obstructions to the free flow of interstate and foreign com- 
merce which tend to diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of industry for the pur- 
pose of co-operative action among trade groups, to induce and maintain 
united action of labor and management under adequate governmental 
sanctions and supervision, to eliminate unfair competitive practices . . . , 
to reduce and relieve unemployment, to improve standards of labor, and 
otherwise to rehabilitate industry and to conserve natural resources.” 
It was hoped that the commerce power under which Congress enacted this 
legislation would be broad enough to support its constitutionality, but 
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some members of that body and many people outside of it had their 
doubts. The act itself did not contain many specific provisions, the plan 
being to leave the widest possible discretion in the hands of the President. 

The National Recovery Administration was organized to administer 
the act and General Hugh S. Johnson, whose name became almost im- 
mediately synonymous with the N.R.A., took the herculean task of Ad- 
ministrator. A code of fair competition was to be adopted by the repre- 
sentatives of each industry and submitted to the President for his approval. 
Each code was supposed to contain provisions which wmuld protect small 
industries, prevent monopolies, protect consumers, and preserve the essen- 
tial rights of labor such as union membership and collective bargaining. 
Hours of labor were to be shortened and child labor was to be abolished. 
While the specific code was being made for each industry a “blanket code” 
was generally accepted by industry and business. The Blue Eagle made 
its appearance everywhere, in store windows, on windshields, on letter- 
heads, and in the windows of millions of homes. The making of the 
specific codes proceeded under some difficulties, but in the course of 
twelve months hundreds of them had been adopted. 

The abolishment of child labor and the shortening of the hours of 
labor did result in some re-employment, but prices started to rise and 
the early progress in the restoration of employment failed to continue. 
There was much complaint against the N.R.A. by small-business men, 
who said they were being squeezed out by larger concerns. It was in- 
evitable that this measure should come before the Supreme Court for a 
test of its constitutionality. In the spring of 1935 the testing time came. 
The Schechter Poultry Corporation was prosecuted for selling an “unfit 
chicken” and other violations of the “live poultry code.” In reviewing 
the case, the Supreme Court picked the Blue Eagle, unanimously remov- 
ing every pinfeather. The statute was held bad because it regulated 
business which was not in interstate commerce and which affected that 
commerce only indirectly, and because it delegated legislative powers, 
practically without restriction, to the President.^'^ Following this deci- 
sion, Congress enacted the Guffey Act, designed to stabilize the soft coal 
industry and protect the rights of labor employed therein. This act was 
declared void by essentially the same reasoning as that used in the Schechter 
case.^^ 

Nevertheless, the years immediately following recorded some distinct 
gains in the acceptance of this type of legislation. No longer does the Su- 
preme Court void acts of Congress because they deal with subjects and 
transactions only indirectly affecting interstate commerce. As pointed 
out in the second page of this chapter, all that now appears to be neces- 
sary to bring a matter under the commerce clause and, therefore, under 

^0 Schechter v. United States, 295 U.S. 495 (1935). 

Carter v. Carter Coal Co„ 298 U.S. 238 (1936). 
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the legislative authority of Congress is that it have some relation to inter- 
state commerce. The newer legislation which has been sustained relates 
primarily to labor, and it is reserved for discussion in the next chapter. 
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Government and Labor 

★ ★ ★ 

Until a generation or so ago, labor was supposed to take care of itself. 
When such a large part of the population made its living from the soil 
and when industry was confined to small establishments, labor usually 
managed in one way or another to keep its head above water. A large 
percentage of workers were their own masters on farms and in small shops. 
The farmer could eat I'egardless of hard times, and many of those who 
had left the farm in prosperous years could retrace their steps when the 
wheels of commerce slowed down. In those days governments concerned 
themselves little with conditions of employment, hours of labor, wages, 
or similar matters. Although a few people still cling to the idea that 
“individualism” and the “dignity of labor” demand that governments 
pursue a “noninterference” policy, the high percentage of industrial work- 
ers, the hazards of industrial employment, the concentration of workers 
in large cities, and other factors have made such a policy impossible. 
Both the federal government and the states have found it necessary to 
enact a number of labor laws. First we shall see what the federal govern- 
ment has done; then we shall turn to the states. 

I. NATIONAL LABOR LEGISLATION ^ 

A careful reading of the Constitution does not reveal that the national 
government has any control over labor, that power seemingly having been 
reserved to the states or to the people. But through its authority to 
regulate interstate and foreign commerce and to appropriate money for 
various purposes not listed in the Constitution, Congress exercises a 
rather wide range of powers to do good or ill for labor. Then, too, as we 
learned in Chapter 20, the national government is the largest employer 
of labor in the country, and its treatment of its own employees naturally 
has a very wide influence. 

Immigration laws favorable to labor. The federal government’s im- 

1 C. A. and Wm. Beard, The American Leviathan^ (1930), Ch. XV; Herman Feldman, 
Ed., ‘T.abor Relations and the War/’ Annals of the Am, Acad, of Pol. and Soc. Sci., 
CCXXIV (November, 1942); D. P. Locklin, Railroad Regulation Since 1920 (1928), Ch. TX; 
L. G. Reynolds and others, Labor and National Defense (1941); G. S. Watkins and P. A. 
Dodd, Labor Problems (1940 ed.); M. Wood, Lahore Industry, and Government (1935); 
Annual Reports of the Secretary of Labor. 
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migration policy has been shaped very largely to meet the demands ol 
organized labor that the American worker be protected from competition 
with cheaper immigrant labor and from unemployment. The successive 
changes in this policy, which was originally one of welcome to all comers 
and at present places immigrants on a severely restricted quota basis, were 
sketched in Chapter 6, sec. II. 

Protection of seamen. Through its power over foreign and interstate 
commerce, the national government is in a position to do a great deal for 
seamen and for railway employees engaged in the processes of interstate 
commerce. First, what has been done for seamen? Men employed on 
our merchant ships in earlier times were subject to rather rough treat- 
ment. Less than a centui7 ago, the Boston Marine Society petitioned the 
government to restore the right to flog sailors to their work. Exemption 
from flogging seems to have been one of the few privileges which seamen 
enjoyed at that time. Long after Negro slavery was abolished, the Su- 
preme Court of the United States held that a seaman who broke his con- 
tract could be imprisoned for desertion, although such imprisonment was 
held to be contrary to the Thirteenth Amendment when imposed for the 
breaking of ordinary labor contracts.^ Now seamen have what appear to 
be quite adequate legal safeguards. 

The La Follette Seamen*s Act became a law (1915) largely through the 
insistence of the Seamen's Union strongly backed by the American Federa- 
tion of Labor. The seaman's diet must include specified quantities of 
water, rice, beans, pickles, bread, salt pork, potatoes, coffee, tea, sugar, 
and so on. Clothing, tobacco, and blankets must be kept in the “slop 
chest" and sold to the crew at not more than a 10 per cent increase over 
the wholesale prices. Seamen must be furnished with safe and warm 
quarters. Their wages must be paid in legal tender, regularly, and part 
payment must be made in every port. The hours of labor are prescribed, 
and the crews are not to be required to do unnecessary work on Sundays 
and holidays. Furthermore, the act provides that all vessels shall have 
in their crews a high percentage of able seamen — a concession to the de- 
mands of skilled labor and a safety precaution as well. But the greatest 
triumph for seamen is found in the provision that a strike on the high seas 
shall no longer be designated as mutiny, nor the breakmg of a seamen’s 
contract as desertion. By an act of 1920 the essential provisions of the 
Employers* Liability Act, to be presently explained, were extended to sea- 
men. 

Protection of railway employees. A few of the acts passed for the 
safety of passengers and train crews were discussed under “railroads" 
in the last chapter. At this point, brief attention is to be given to some 
of those laws which have been enacted primarily for the benefit of rail- 

2 See Ch. 5, sec. 11. 
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road laborers and their employers, although public interest and conveni- 
ence are by no means absent from them. 

1. Hours of labor. The Hours of Service Act of 1907, limiting the 
employment of persons engaged in the movement of trains to sixteen con- 
secutive hours, was a safety measure designed to reduce accidents caused 
by the fatigue of overworked employees. It is a rather far cry from this 
act to the Adamson Act of 1916, which established the eight-hour day for 
trainmen employed on interstate railways. It is true, of course, that the 
act had some relation to safety; but the main purpose was to limit the 
working day to hours advocated by the labor unions. Indeed, the bill 
became a law through the threat of a nation-wide strike of railway em- 
ployees. The passage of the bill was a great victory for organized labor 
and the occasion of a very loud public protest; but its constitutionality was 
sustained by the Supreme Court, despite the fact that in those days the 
Court was putting a strict construction upon the powers of Congress un- 
der the commerce clause. 

2. Employers’ liability. For a long time, employees on interstate 
trains and other enployees under a federal jurisdiction could not recover 
damages for injuries received in the course of employment except under 
the old common-law rules, which were entirely inadequate to meet the 
needs of an industrial civilization. For example, if a laborer was in- 
jured through the negligence of a “fellow servant,” his employer was 
not liable. Again, the employer escaped liability if a laborer’s injury 
was caused in part by his own “contributory negligence.” Another 
rule which stood in the way of his claim for damages was that of “assump- 
tion of risks,” which in everyday language meant that a workman as- 
sumed all the ordinary hazards of his employment. The Second Em- 
ployers’ Liability Act (1908) ® abrogated the first of these rules and 
greatly modified the second and third. It applies to all employees actually 
engaged in interstate commerce. The company no longer escapes liabil- 
ity by attaching the blame to a “fellow servant.” If the accident is due in 
part to the “contributory negligence” of the injured employee, the com- 
pany is liable for that portion of the damages not chargeable to such 
neglect. As for the “assumption of risks,” the company may no longer 
make that defense unless it can prove that the injury occurred despite the 
fact that the company was observing all provisions of law designed to 
prevent it. The act also provides that relatives may recover damages 
when railway employees are killed — elementary justice achieved by the 
abrogation of the common-law rule that one person should not be awarded 
damages for the wrongful death of another. As noted above, the essential 

8 The First Employers" Liability Act was declared void because its provisions extended 
to all employees of interstate carriers whether or not such employees were actually 
engaged in interstate commerce functions. 
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features of railway carriers’ liability now apply in the merchant marine 
service. Still more in accord with legislation in progressive states than 
the act just discussed is an act passed in 1927 for the benefit of longshore- 
men and harbor workers. 

3. Settlement of railway labor disputes. In the interest of employ- 
ers, employees, and the public, it is highly desirable that labor disputes be 
adjusted with a minimum of friction. The first effective act to this end 
was passed in 1898. Under the system of mediation and arbitration which 
it provided, a number of labor troubles were satisfactorily settled. The 
system was strengthened by a later act; but it broke down in 1916 when the 
railroad brotherhoods refused to submit to arbitration. During the war 
period of 1917-1918, when the government operated the railroads, it set up 
a Railway Wage Board and various boards of adjustment. These func- 
tioned smoothly, owing to the liberal attitude of the government, the tem- 
porary employer. With the return of the railroads to their owners, the 
machinery for settling disputes was necessarily changed. 

The Transportation Act of 1920 established a Railroad Labor Board 
and authorized, but did not require, the establishment of railroad boards 
of labor adjustment. Few of the latter were ever set up, and most of the 
work of adjustment was left to the Labor Board. This Board, composed 
of three representatives each of employers, employees, and the public, was 
given jurisdiction in various types of labor disputes, including wage dis- 
putes. Its decisions were not always observed, and it was frequently 
charged with partiality to the employers. The Railway Labor Act of 
1926 abolished this Board and placed great emphasis upon conferences be- 
tween employers and employees for the settlement of disputes. If confer- 
ences fail, it is provided that mediation shall be undertaken. Should 
mediation fail, arbitration is prescribed. Finally, if arbitration fails, the 
President may appoint an emergency board to deal with the situation.^ 
This act, as amended in 1934, has given the railroads pacific labor rela- 
tions which make those carriers the envy of other great industries. 

4. Railway workers retirement system. In 1934 Congress passed the 
Railway Pensions Act. That act required contributions from the rail- 
roads and the employees for the purpose of establishing a pension fund 
for the latter. But the next year the Supreme Court, in a five to four de- 
cision, declared that the establishment of a retirement system for railroad 
workers was “in no proper sense a regulation of the activity of interstate 
transportation.” ® Congress followed this decision with the Railroad Re- 
tirement Act and the Carriers Taxing Act ( 1937 ). Inasmuch as these acts 
were prepared after close consultation with railroad officials and em- 
ployees, it is understood that their constitutionality will not be attacked. 

Protection of employees feeding interstate commerce. Formerly, m* 

* Locklin, op. cit., p, 146. 

s Railroad Retirement Board v, Alton R. Co., 295 U,S. 330 (1935), 
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tional labor legislation was designed almost exclusively for labor actually 
engaged in interstate commerce; but the New Deal Administration gave 
the commerce clause a much broader interpretation, and pushed through 
legislation in the interest of labor which was employed in mining, manu- 
facturing, or other enterprises not engaged in interstate commerce, but 
the products of which entered that commerce. 

The N.R.A. extended a friendly hand to labor in various ways. Child 
labor in industry was prohibited. Section 7a, around which there was so 
much controversy, gave labor the right to organize and bargain collectively 
through representatives of their own choosing. Many employers encour- 
aged the formation of “company unions,” a practice which a few of them 
had followed for some time. The employers could deal with these or- 
ganizations much more advantageously than with the powerful trade 
unions. By executive order the President created the National Labor 
Board in 1933 and supplanted it with the National Labor Relations Board 
the next year. These and other labor boards found that union recogni- 
tion was the most vital labor question and the one which was submitted to 
them most frequently. Conducting elections in which employers’ unions 
and the regular unions were competing for collective bargaining repre- 
sentatives gave the labor boards some severe tests and involved them in 
some law suits. Of course the Supreme Court’s decision against N.R.A. 
in May, 1935, ended employer-employee relationships under that organiza- 
tion. The Guffey Coal Act, passed after the N.R.A. decision, gave labor 
essentially the old N.R.A. rights in the soft coal industry, but the Supreme 
Court held it invalid on grounds similar to those on which N.R.A. fell.® 
The National Labor Relations (Wagner-Connery) Act was passed in 
June, 1935, response to labor’s demands for something to take the place 
of section 7a under the now defunct N.R.A. The new act renewed the 
guaranty of collective bargaining and made a new advance in its provision 
that specifically forbids interference by an employer in the organization 
of his employees. The Wagner-Connery Act sets up a National Labor 
Relations Board which is charged with the duties of enforcing the rights 
of labor. It is not limited in its application to business clearly of inter- 
state commerce character, but brings within its scope business which affects 
interstate commerce. On April 12, 1937, the Supreme Court in a far- 
reaching five-four decision sustained its constitutionality. Said the Chief 
Justice, speaking for the majority of the Court: ^‘Although activities [of 
an industry] may be intrastate in character when separately considered, if 
they have such a close and substantial relation to interstate commerce that 
their control is essential or appropriate to protect that commerce from 
burdens and obstructions, Congress cannot be denied the power to exer- 
cise that control. . . . When industries organize themselves on a na- 
tional scale making their relation to interstate commerce the dominant 
6 See Ch. 22, sec. Ill, siibsec. D. 
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factor in their activities, how can it be maintained that their industrial 
labor relations constitute a forbidden field into which Congress may not 
enter when it is necessary to protect interstate commerce from the paralyz- 
ing consequences of industrial war?*’ ^ This decision is significant not 
only because it upholds the rights of labor but also because it makes what 
may be an historic reinterpretation of the power of Congress to legislate 
under the commerce clause of the Constitution. It suggests Chief Justice 
Marshall’s interpretation of that clause in the case of Gibbons v. Ogden. 

The National Labor Relations Act and the board which administers it 
hav^ been severely criticized. Employers include in their charges against 
the legislation its failure to make trade unions “responsible” through com- 
pulsory incorporation and to list “unfair practices” by labor unions such 
as coercion to join unions and the sit-down strike.® Employees say also 
that the Board is unfair to them, and the A.F. of L. has fired some heavy 
bolts at the Board for alleged partiality to the C.I.O. A large segment of 
the public seems to have accepted the view that the Wagner Act gives too 
much to labor and exacts too little in return and that it stimulates rather 
than retards industrial conflicts. Such criticisms of the act and its ad- 
ministration, combined no doubt with the desire in some quarters to limit 
the legitimate rights of labor, led the House of Representatives to author- 
ize (1939) an investigation by a committee whose leading members were 
no friends of labor. This committee recommended a number of amend- 
ments to the law, some of which would have weakened it fundamentally. 
But the defenders Of the original legislation, particularly Senator Wagner, 
while admitting that certain administrative defects should be corrected, 
ably defended it by showing that the Board had made a remarkably good 
record in adjusting cases without formal proceedings, in securing judicial 
vindication of its rulings against which appeals had been made, and in 
reducing, to some extent, the number of strikes. The law and the Board 
escaped execution and mutilation. 

The Fair Labor Standards {Wage and Hour) Act of 1938 is a measure 
of some significance. It applies to employments in and affecting interstate 
commerce, but makes certain exception, the most important being farming 
and retail service trades. The law fixed normal hours at forty-four for 
the first year of its operation, but this was to be reduced to forty hours after 
October, 1941. Some exceptions to the hour maximum are permitted, for 
example, in the seasonal industries. Twenty-five cents an hour was fixed 
as the minimum wage for the first year, but this minimum must be in- 
creased to forty cents by October, 1945. Variation in the minimum wage 
is permitted in the different industries, but no minimum wage rate shall 

7 National Labor Relations Board v. Jones and Laughlin Steel Corporation, 301 U.S. i 

(miy 

sSelig Perlman, “The United States of America,*' in H. A. Marquand, and others. 
Organized Labour in Four Continents (1939), p. 387. For a complete study of the Labor 
Board, see D. O. Bowman, Public Control of Labor Relations (1942). 
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be fixed “solely on a regional basis,” according to the statute. Yet sub- 
stantially this basis is used when, for example, a lower rate is fixed for 
seamless hosiery workers, mostly Southern, than for full-fashioned hosiery 
workers, mostly Northern. In general employers do not quarrel with the 
“objectives” of this law, but they claim that in its administration there has 
been too much rigidity. In rush seasons they say pay-roll costs mount 
(time and a half must be paid for overtime) too high for profits to be made. 
Also they complain because maximum hour provisions apply to workers 
whose incomes are substantial. Farmers have raised a considerable out- 
cry against the legislation. To be sure, farm labor is exempt from its pro- 
visions and so is the processor who first handles a farm product, but others 
who handle farm products are not exempt. Then, as might be expected, 
there has been difficulty in enforcing the law, difficulty due primarily to 
industrial opposition and insufficient staff in the enforcement agency, the 
wage-and-hour division of the Department of Labor. Dozens of bills to 
modify and amend the act have been introduced, but the Administration 
has successfully resisted them. 

The Government Contracts (Walsh-Healey) Act is not based on the 
commerce power but rather on the authority of a government to prescribe 
conditions in its contracts. Passed in June, 1936, during the closing hours 
of the 74th Congress, this act may have a more far-reaching effect than any 
labor measure enacted in recent years. All persons and firms who get con- 
tracts from the national government in excess of 1 10,000 must conform to 
labor standards very similar to those imposed by the old Recovery Act. 
The new act requires all such contractors to pay not less than the pre- 
vailing minimum wage in the locality in which the work is being done, 
which minimum is determined by the Secretary of Labor; it fixes the 
eight-hour day and the forty-hour week for labor employed by these con- 
tractors; it prohibits the employment of convict labor, male persons under 
sixteen, and female persons under eighteen; it prohibits the employment 
of labor on contracts in buildings or under working conditions which are 
unsanitary or hazardous or dangerous to health and safety; and it pre- 
scribes appropriate penalties for its violation.^ It is generally believed 
that the improvement in labor standards on government contract work 
will have a decided influence in improving labor standards generally. 

Anti-injunction laws. The use of the injunction in labor disputes first 
came to be a burning issue in 1 894, at the time of the Pullman strike in 
Chicago. For violating an injunction against interfering with the trans- 
mission of the mails or with interstate commerce, Eugene V. Debs, the 
leader of the strike, was cited for contempt of court, tried without jury 
(the usual proceeding against those who violate injunctions and the fea- 
ture against which labor particularly rebels), and fined and imprisoned. 
The case made Debs famous and marked the beginning of organized la- 
bqr*s long fight against the injunction. But in tjhe succeeding years, in- 
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junctions were sought and obtained with increasing frequency by organ- 
ized capital against organized labor. Strikes were frequently broken by 
means of the injunction, and it seemed to labor and to many others that 
the courts were allied with capital against labor. In 1908 the Supreme 
Court held that labor boycotts were combinations in restraint of trade and 
were thus in violation of the Sherman Anti-Trust Act, an unexpected de- 
cision which further stimulated the efforts of labor for remedial legislation. 

The labor clauses of the Clayton Act. It was not until 1914 that 
labor found a friendly Congress and won what at the time appeared to be 
valuable concessions. The Clayton Act declared that “the labor of a 
human being is not a commodity or article of commerce"; that the anti- 
trust laws shall not be construed to forbid the existence of labor organiza- 
tions or to forbid the members of such organizations from carrying out 
the legitimate objects thereof; and that labor organizations shall not be 
construed to be combinations or conspiracies in restraint of trade. The 
statute severely restricted the use of injunctions in industrial disputes, and 
prescribed the jury trial, if requested, for those cited for violating certain 
types of injunctions. Although proclaimed as the Magna Charta of la- 
bor, the charter practically vanished item by item as the federal tribunals 
passed upon its meaning. Thus, in 1922, Attorney General Daugherty 
obtained an injunction against striking railway employees, prohibiting 
them from using, among other things, threats, violent or abusive language, 
opprobrious epithets, jeers, taunts, entreaties, argument, persuasion, and 
reward in their attempt to induce the ‘‘scabs" to leave their jobs. The 
recital of activities from which the strikers should “absolutely desist and 
refrain" occupied several pages, and left them no ground upon which ef- 
fective action could be taken. This and similar injunctions left labor 
with but a shadow of what the labor clauses in the Clayton Act seemed to 
give them. Strikes were frequently broken by injunctions charging labor 
with interstate conspiracies and monopolies. Labor agitators were still 
jailed without trial by jury for violating these injunctions. The “yellow 
dog" contract — an agreement of employment wherein the employee prom- 
ises his employer that he ^ill not join a trade union — spread in use and 
was upheld by the courts. In bitter disappointment, labor renewed its 
efforts to get legislative relief. 

The Norris-LaGuardia Act. Finally, in 1932, many of the demands 
of labor were met in the Norris-LaGuardia Act. The “yellow dog" con- 
tract, as objectionable to labor as its cryptic title indicates, was banished 
into legal exile— declared to be unenforceable in the courts of the United 
States. Federal courts are forbidden to issue injunctions against workers 
for: striking; using union funds to aid the strike; furthering the strike by 
advertising, speaking, and picketing; holding mass meetings; and urging 
others to join the strike. Only two limitations are placed upon labor: in 
giving publicity to facts involved in a labor dispute, there must be no vio- 
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lence and no fraud. The employer may still get his injunction, if he can 
show that he has made “every reasonable effort” to settle the strike and if 
he shows that unlawful acts have been committed or threatened against 
him and that failure to enjoin the strikers will cause him “substantial and 
irreparable” injury. He is further required to deposit a bond to recom- 
pense the strikers in the event the court causes them damage by the erro- 
neous issuance of a temporary injunction. Another provision of the bill 
gives the defendant the right of trial by jury in any contempt case growing 
out of a labor injunction. 

It is significant that at the time of the passage of the Clayton Act a con- 
siderable proportion of the public was hostile to the demands of labor and 
that twenty years later a more comprehensive act met with general ap- 
proval. It passed both Houses of Congress by overwhelming majorities, 
with only a few spokesmen of the industrial states issuing warnings about 
“making a long march toward Moscow.” This change in attitude is to be 
observed in a number of states, where anti-injunction bills similar to the 
federal legislation have been enacted. Indeed, the Wisconsin legislature 
passed such a law a year before Congress placed the Norris-LaGuardia bill 
on the statute books.® 

Employment service. Even in the prosperous years of the Coolidge era 
there were always hundreds of thousands of workers unemployed. In the 
spring of 1933, the number was commonly estimated at about 13,000,000, 
and it remained high until the w^ar industries were in full operation (1943)- 
How can jobs be found for these persons, nearly all of whom are eager to 
work? Work must be made available first and after that there must be 
some agency to assist the workers in finding it. Activities along the first 
line are indicated in the last section of Chapter 22. At this point we 
shall give brief mention to the employment services. 

Such services have been operated by a number of states for years and by 
the national government since the First World War. But they have been 
rather feeble efforts in normal times and wholly inadequate to meet large 
scale unemployment. The state and federal agencies have usually failed 
to co-operate and in some cases they have actually been in rivalry. After 
about eight years of agitation in Congress and a pocket veto by President 
Hoover the important Wagner Bill finally became a law with President 
Roosevelt's approval in June, 1933. administered by a unit, the 

United States Employment Service, of the Federal Security Agency. It 
brings about close co-operation between state agencies and the federal 
agency through the allotment of federal funds to states which make an 
appropriation and meet the federal standard of efficiency. 

Since an adequate program for the placement of workers must be both 
local and national in scope and since many workers out of employment 
must accept employment in lines other than those in which they have 

9 E. E. Witte, '%£ibor’s New De^l,” State Government, April, 1953, pp. 3-5. 
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been engaged, the normal job of the Employment Service is perplexing 
and stupendous. Some aid to the Employment Service comes from the 
Bureau of Labor Statistics. The Bureau collects and distributes informa- 
tion on labor supply, hours, wages, cost of living, industrial accidents, and 
similar conditions affecting labor. It is extremely important in meeting 
any situation to know just what the situation is. For the period of the 
war emergency, the Employment Service has many places to fill and a 
shortage of prospective employees — the reverse of the problem of 1933- 
1940. 

The protection of women and children in industry. Because of the 
nature of the employment in which they are commonly engaged and the 
division of powers between the state and national governments, the pro- 
tection of women and children in industry until recently was left largely 
to the states. However, the national government has found power to cope 
with the problem since 1933. 

1. Research and recommendations. The Children's Bureau, estab- 
lished in the Department of Labor in 1912, distributes its activities along 
a fairly wide front of investigation and research. It assembles material 
on such subjects as the children of the unemployed, maternal and child 
health, child labor, industrial home work (which often deprives children 
of the mother’s care), children in industrialized agriculture, juvenile de- 
linquency, and child welfare and social security. Specific research pro- 
jects have included, among others, neonatal mortality and morbundity 
studies, maternal care in Hartford, Connecticut, rickets studies, studies of 
physical fitness of school children, and institutional treatment of delin- 
quent children. 

The Women’s Bureau is also largely a research organization, making 
studies on technological changes in relation to women’s employment, the 
potential earning power of southern mountaineer handicraft, piecework- 
ers and their production and earnings in the dress industry, state hour laws 
and minimum wage rates, part-time work in retail trade, and similar sub- 
jects relating to the employment of women. The studies of the Children’s 
and Women’s Bureaus are available for both public and private use. The 
federal government does not attempt to force, and has no power to force, 
state and local governments to accept the facts found or to follow the rec- 
ommendations made by these bureaus; but the value of this work is at- 
tested to by the fact that states and cities often request the bureaus to 
undertake specific studies. 

2. Attempts^ AT positive regulation. When the federal government 
attempts to r^ulate the employment of women and children by positive 
enactments, it is likely to meet with constitutional obstructions. Through 
its power over interstate commerce. Congress has enacted various laws 
respecting employees (principally male) of interstate common carriers. 
Buf in I pig, wfi^B thp ^tfejnpt mgd? to Ijmit child l^hpr in factories 
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by excluding the articles of such labor from interstate commerce, the Su- 
preme Court held that this was a regulation of manufacturing, which is not 
commerce, under the guise of the commerce power.^o It was stated that 
the power to regulate commerce did not include the right to forbid com- 
merce in particular commodities, unless such commodities were in them- 
selves harmful; for example, lottery tickets and liquor. The Court was 
not impressed with the argument that there was an essential similarity in 
the injury done to children employed in manufacturing articles otherwise 
harmless and the injury done to the consumer of harmful articles. In the 
former case, the injury occurs before the articles have been placed in inter- 
state commerce; in the latter, after transportation is completed — a point 
which impresses some laymen as being a distinction without a difference. 
The case was decided by a five-four division of the Court, and public 
opinion on the question was perhaps divided in reverse proportions. 
There is no doubt that the Court would now hold this act to be a valid 
use of the interstate commerce power.^^ 

But having been thwarted in its attempt to employ the commerce power 
in this way in 1916, Congress made another attempt to restrict child labor 
in the states. This time, (1919) it relied upon its power to tax. It levied 
a 10 per cent tax upon the net profits of all firms and establishments which 
knowingly employed children below certain specified ages in factories, 
mills, and similar industrial establishments. We have previously learned 
that this act was declared unconstitutional because it was more erf a penal 
statute than a revenue measure.^^ Following its second failure to meet 
the judicial requirements of constitutionality, Congress proposed an 
amendment to the Constitution which would in clear terms give it the 
power to regulate child labor; but the amendment has not yet been rati- 
fied by the necessary three-fourths majority of the states. 

What authority has Congress to enact labor laws for the protection of 
women and children in territory over which it has sole jurisdiction? The 
answer is, of course, that it is fundamentally the same as that which may 
be exercised in the states by state and congressional authority com- 
bined. But here again there are constitutional limits. For example, 
the “due process” clause of the Fifth Amendment may stand in the way, 
as it did when Congress enacted a minimum wage law for women and 
children in the District of Columbia and found that the Supreme Court 
held it to be a deprivation of liberty (in so far as it applied to adult women) 
within the meaning of that clause.^® 

3. Recent successes. No longer does the Supreme Court of the United 
States hold that Congress or the state legislatures, in enacjjng wage and 

10 Hammer v. Dagenhart, 247 U.S. 251 (1918). 

The decision in Hammer v. Dagenhart was expressly overruled in the United States 
V. Darby Lumber Company, 312 U.S., 100 (1941). 

12 Bailey v. Drexel Furniture Company, 259 U.S., 20 (1922). 
is Adkins v. Childrens' Hospital, 261 U.S, 525 (X923). 
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hour laws for women and children, are depriving them and those who 
would employ them of the liberty of contract under the “due process” 
clause of the Fifth or Fourteenth Amendment. In 1937 those earlier de- 
cisions were explicitly overruled.^^ 

The Government Contracts Act of 1936 prohibits the employment of 
boys under sixteen and girls under eighteen years of age by any company 
fulfilling a contract with the federal government. The Jones Sugar Act 
of the following year excludes from the benefits of a subsidy any beet 
grower who “utilized” children under fourteen, except where the parents 
own at least 40 per cent of the crop. Encouraged by the broader defini- 
tions given by the Supreme Court in 1937 to the term interstate commerce, 
Congress inserted a child labor provision in, the Fair Labor Standards Act 
of 1938. This provision forbids the shipment in interstate commerce of 
goods mined or manufactured by firms employing children under sixteen 
years of age, or under eighteen, if the Children’s Bureau declares the oc- 
cupation to be hazardous. Farming comes under the law, but employ- 
ment outside of school hours or within the family is permitted. Farmers 
and others affected by the child labor prohibition may employ children 
who have reached the age of fourteen, except in mining and manufactur- 
ing, if the Children’s Bureau has found that schooling and health are safe- 
guarded. It is estimated that this statute reaches not more than 25 per 
cent of the working children, since a large portion of child labor has no 
relation to interstate commerce. The full national prohibition of child 
labor would be possible only under the authority of the Child Labor 
Amendment. 

Progress toward industrial peace. Reference has already been made to 
the methods by which labor and railroad management usually settle their 
disputes. Organized railroad labor is old and management personnel has 
among its members not a few men who were formerly associated with labor 
as fellow-workers. Each accepting the functions of the other, the railway 
brotherhoods and management enjoy, as compared with labor-manage- 
ment in many industries, harmonious relationships. Perhaps the experi- 
ence of the railroads in employer-employee relationships may be taken as 
an indication of the measure of peace which industry generally may enjoy 
when labor and management have reached maturity. 

The Conciliation Service of the Department of Labor extends its good 
offices throughout the nation in the interest of industrial peace. It in- 
vestigates the causes of labor-employer disputes as they occur, when such 
controversies interfere with the welfare of the people of the several states. 
For convenience in administration it has 16 field offices located at impor- 
tant industrial centers. In the year ending June 30, 1941, it disposed of 
5,599 “situations” involving approximately three and one half million 
persons. The Service justly takes pride in preventing strikes and lock- 

14 West Coast Hotel Company v. Parrish, 300 U.S. 379. 
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outs, and claims that, in 1941, it prevented ninety per cent of the threat- 
ened strikes from taking place. The Service seems to have the confidence 
of a large number of labor organizations and of progressive managements, 
and should not be condemned for failure to settle all labor-employer con- 
troversies. 

The National War Labor Board. The need for uninterrupted pro- 
duction in the war industries led the President to establish (March, 1941) 
a Defense Mediation Board, composed of representatives of labor, em- 
ployers, and the public. Experiencing the fate of some other war agen- 
cies, the Board had a short life. In November, 1941, the C.I.O.’s repre- 
sentatives resigned in protest over a decision of the majority, and the 
usefulness of the Board was at an end. It was succeeded by the National 
War Labor Board. 

The Executive Order creating this Board provides that '‘the procedures 
for adjusting and settling labor disputes which might interrupt woirk 
which contributes to the effective prosecution of the war shall be as fol- 
lows: (1) The parties shall first resort to direct negotiations or to the pro- 
cedures provided for in a collective bargaining agreement. (2) If not 
settled in this manner, the Commissioners of Conciliation of the Depart- 
ment of Labor shall be notified if they have not already intervened in the i 
dispute. (3) If not promptly settled by conciliation, the Secretary of La- 
bor shall certify the dispute to the Board, provided, however, that the 
Board in its discretion after consultation with the Secretary may take 
jurisdiction of the dispute on its own motion. After it takes jurisdiction, 
the Board shall finally determine the dispute, and for this purpose may 
use mediation, voluntary arbitration, or arbitration under rules estab- 
lished by the Board. 

Here is a board with significant powers for a herculean task. It has 
trod cautiously, seeking a middle course. While there have been some 
industrial disturbances since the Board was created, the labor situation in 
general has been reasonably satisfactory. No sane person ever assumed 
that this or any other body could settle all labor-employer disputes with- 
out friction and without being plagued from both the houses of labor and 
management.^® 

IL THE STATES AND LABOR 

As previously indicated, labor, to be within the sphere of national regu- 
lation, must be employed by the national government, or be engaged in 

15 Current literature contains much discussion of labor and the war. See “Will Davis 
of the War Labor Board/' Fortune, March, 1941, p. 70,’ and “Absenteeism: New National 
Malady/’ Fortune, March, 1943, p. 104; Herman Feldman, op, cit.,; United States News 
and other news magazines. 

16 A. W. Bromage, State Government and Administration in the United States (1936), 
pp. 478-495; A. F. Macdonald, American State Government arid Administration (1940 ed.), 
Ch. XXVI; J. T. Young, The New American Government and Its Work (1933 ed.), Ch, 
XXVIL See also references given in note 1, this chapter. 
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foreign or interstate commerce, or be occupied with activities which feed 
commerce, or with some other activity which may be covered by a clause 
of the Constitution. All other labor must look to the states for protec- 
tion. Before the national government interested itself in labor’s welfare, 
the more progressive industrial states were providing a minimum of pro- 
tection for labor. At the present time a number of states have rather elab- 
orate sets of labor laws. Naturally, these vary a great deal from state to 
state; but they commonly apply to such subjects as collective bargaining, 
hours and conditions of work, wages, labor disputes, and workmen’s com- 
pensation. 

The status of trade unions. The right of labor to organize and bar- 
gain collectively with employers is now generally recognized. The right 
of a particular craft to strike for such purposes as an increase in wages or 
to prevent a reduction is also recognized; but striking simply to assist an- 
other union is generally held to be illegal. 

The methods which the strikers may employ are limited. The '‘sit- 
down” strike was declared illegal by the Supreme Court of the United 
States.^^ Picketing is usually permissible if it consists only of attempts to 
persuade others not to take the strikers' jobs. Intimidation by threats or 
g violence is illegal. The difficulty of drawing a line between persuasion 
and intimidation is at once apparent. Employers often seek injunctive 
relief against strikers and they frequently obtain it. Some states have at- 
tempted to limit this form of action in labor disputes; but an act of the 
Arizona Legislature prohibiting the courts of that state from granting in- 
junctions to employers was held by the Supreme Court of the United 
States to be in violation of the “equal protection” clause of the Fourteenth 
Amendment.^® Anti-injunction laws not so sweeping in their provisions 
as the Arizona law are, however, commonly upheld, and at least a third 
of the states now have statutes on their books modeled somewhat after the 
Norris-LaGuardia Act, mentioned in the first section of this chapter. The 
primary boycott (the refusal of a union group to patronize an “unfair” 
employer) and the secondary boycott (the attempt of a union to prevent 
third parties from patronizing an employer) are both illegal in many states, 
being considered conspiracies to injure the employer’s business. These 
are but general statements concerning the status of unions, and they must 
necessarily be of that type because of variations among the states both as 
to legislative acts and judicial decisions. 

Hours of labor: 1. Men. A few decades ago, the hours of work, like 
all other problems of labor, were left entirely to the employer and the 
employee to determine. But the great advantage of the employer over 

17 National Labor Relations Board v. Fansteel Metallurgical Corporation, 306 tl.S, 240 

(1939)* 

^sTruax w Corrigan, 257 U.S. 312 
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the employee has led many states to come to the assistance of the latter. 
Men are still expected to be able to take care of themselves, but there are 
certain exceptions to be noted. Quite a few states have fixed the eight- 
hour day for those employed by them or by local governments. It seems 
also that states may require contractors on public works to observe the 
eight-hour day. Such laws exert an appreciable influence over private 
employment. 

There is no question of a state’s authority to fix the hours of labor for 
its own employees. How far can it go in fixing a limit for private em- 
ployees? Such laws interfere with the freedom of contract and may be 
judicially stricken down as being in violation of constitutional provisions 
that no person shall be deprived of life, liberty (of contract in such cases), 
or property without due process of law. But where the courts are con- 
vinced that labor is in actual need of protection, they hold that the free- 
dom of conti^act must give way to the police power of the state. Thus, as 
long ago as 1898, the Supreme Court sustained a Utah statute limiting 
labor in mines to eight hours a day.^^ A few years later it held invalid a 
New York statute limiting labor in bakeries to ten hours,^^^ although in 
1917 this decision was practically overruled when the Oregon ten-hour 
factory law was sustained.^^ There is now no doubt that the states may 
limit the hours of labor of men in dangerous or unhealthful employment; 
and it is generally believed that, in keeping with the policy of the national 
government to limit hours, they may limit the hours of employment in 
industry generally. 

2. Women and children. Recognizing the difference between the 
physical capacity of men and women, the courts have generally upheld 
statutes for the protection of women which would have been declared 
invalid if applied to men, “Due process” has been made to yield to the 
obligation of the states to safeguard their women. Child labor legislation 
easily passes judicial scrutiny. Children are wards of the state, and the 
state owes them special protection. In many states, children under four- 
teen, or perhaps fifteen or sixteen, may not be employed in mines and 
factories, and children within a specified age group above this limit may 
not be employed beyond a stipulated number of hours. The hours of 
labor for children often are limited in other types of employment. Not 
infrequently night work is prohibited altogether. Compulsory school at- 
tendance laws also have the effect of limiting child labor. It should be 
added that child labor laws, like any others, are sometimes indifferently 
enforced. 

19 Holden v. Hardy, 169 U.S. 366. 

20 Lochner v. New York, 198 U.S- .^5 (1905). 

21 Bunting v. Oregon, 243 U.S. 246 (1917). On the application of **diie process” to 
this and the cases mentioned in notes 19 and 20, see Ch. 5, Sec. IV. 
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Conditions of work. Some years ago a miner, humorously fatalistic, 
told the writer that he always examined his lunch before going into the 
mines and that if he found articles of diet for which he had a particular 
weakness, he ate them at once, not risking the chance of being deprived 
of them by being killed before twelve o’clock! The hazards of mining 
are not so great now as they were; for the states have made serious attempts 
to lessen them. The requirements for ventilation, safety lamps, and vari- 
ous other safety appliances, enforced by inspection officers, have added 
somewhat to the miner’s allotment of years. Factories are similarly re- 
quired to provide for the safety of their employees. Whizzing saws and 
other dangerous machinery must be covered as far as possible. Suction 
pipes must be installed to take up the dust which would otherwise go into 
workmen’s lungs. The manufacturing of articles in the home of workers, 
commonly called “sweating,” is prohibited or restricted in many states. 
Laundries and bakeries must conform to standards of sanitation fixed in 
the interest of the health of employees and the public. These are but a 
few typical health, safety, and comfort measures which the states have 
enacted for employees. Usually they are upheld as being proper exer- 
cises of the states’ police power, due process of law being reserved to strike 
down those measures which, in the opinion of the courts, are improper or 
arbitrary uses of that power. 

Wages. The freedom of contract gives way in certain particulars to 
the urgent necessity of protecting labor in the collection of wages. The 
Supreme Court of the United States has held valid a Tennessee statute 
which required that store orders issued in payment of wages must be re- 
deemed in cash.22 The same Court upheld an Arkansas statute providing 
that, where miners were being paid by the ton for their output, coal 
should be weighed before being screened.'-^^ Of course it was argued that 
such statutes deprived employers and employees of their freedom to make 
the kind of labor contracts they desired, and that the statutes were there- 
fore contrary to “due process”; but the Court said in the latter case: “laws 
. . . enacted for the protection of the public health, safety, or welfare . . . 
may be valid notwithstanding they have the effect to curtail or limit the 
freedom of contract.’* 

But when states attempt to fix minimum wages, they soon run against 
the. constitutional snag of “due process.” Of course the states may fix 
wages for those employed on public works; but fixing wages for private 
employment is another matter entirely. So far they have attempted to 
do so only for women and children. Congress, the legislatures in a third 
of the states, and the legislative bodies in fiearly all of the European coun- 
tries at one time or another, have enacted such laws. The supreme courts 
in several of the states sustained them, and the Supreme Court of the 

22 Knoxville Iron Co. v. Harbison, 183 U.S. 13 (1901). 

23 McLean v, Arkansas, 211 U.S. 539 (1909). 
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United States, by an equal division (Mr. Justice Brandeis not sitting), 
affirmed the favorable decision of the Supreme Court of Oregon. A few 
years later, however, the Supreme Court held invalid the act of Congress 
which provided for the minimum wage for women and children in the 
District of Columbia.^® In 1933 the New York legislature passed a care- 
fully drafted minimum wage law designed to overcome the objections the 
Supreme Court had made to the law Congress had enacted for the District 
of Columbia. But the Court found, five to four, the New York Act to be 
an oppressive exercise of the police power, an infringement upon the “free- 
dom of contract” of workers and employers, and therefore in violation 
of the due process provision of the Fourteenth Amendment.-® “It is dif- 
ficult to imagine any grounds,” said Justice Stone, in dissent, “other than 
our own personal economic predilections, for saying that the contract of 
employment is any the less an appropriate subject of legislation than are 
scores of others in dealing with which this Court has held that legislatures 
may curtail individual freedom in the public interest.” Ten months 
later, the five-four majority against minimum wages changed to five-four 
for minimum wages, Justice Roberts shifting his position. Speaking for 
the new majority. Chief Justice Hughes declared: “The Constitution does 
not speak of freedom of contract. It speaks of liberty and prohibits the 
deprivation of liberty without due process of law. . , . But the liberty 
safeguarded is liberty in a social organization which requires the protec- 
tion of law against the evils which menace the health, safety, morals, and 
welfare of the people.” It seems, then, that the states may now have 
their minimum wage laws for women and children. 

Restricting the sale of products of convict labor. In order that con- 
victs may earn a part of their keep, receive the disciplinary benefits of labor, 
and learn a trade which will help them take an honorable place in society 
upon their discharge, the states commonly put them to work. Formerly, 
the services of convicts were often contracted to private individuals on a 
per diem or piece-work basis. As this was subject to grave abuses, nearly 
all the states have given it up and now furnish employment directly for 
their convicts. In a number of jurisdictions they are employed on public 
roads. In practically all prisons there are shops in which articles are made 
for state use or for sale by the state. In either case, particularly in the 
latter, the state is competing with private business and free labor. Or- 
ganized labor is especially hostile to this form of competition, and, in re- 
sponse to labor’s insistence, some states have limited the articles which may 
be produced by prison industry to those which are needed in state insti- 
tutions. But, whatever a state may do respecting its own prison labor, 

24 243 U.S. 629 (1917). 

ss Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 

Morehead v. New York, 298 U.S. 587 (1936), 

27 West Coast Hotel Company v. Parrish, 300 U.S. 379 (1937). 
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it cannot, without authority from Congress, interfere with interstate com- 
merce to the extent of preventing the shipment into it and the sale within 
its borders of goods manufactured in the prisons of other states. Heeding 
the demands of labor, Congress, by an act of 1935 granted the states the 
substance of this authority. 

Settlement of industrial disputes. The great waste caused by indus- 
trial disputes, usually differences between employers and employees over 
wages, has led a number of states to provide means of mediation and arbi- 
tration for the contending parties. A board or commission is created 
which may, upon its own motion or upon request of one or both parties, 
attempt to settle the points at issue. Sometimes, where both parties have 
agreed to arbitration, the terms of the settlement are binding upon the 
disputants; but more commonly the acceptance of a suggested settlement 
depends upon their mutual satisfaction with the results obtained. A 
rather typical settlement was reached in New York in 1932. When 27,000 
garment workers and their employers failed to reach an agreement over 
wages and other matters. Lieutenant Governor Lehman was called in to 
act as mediator. After a week of conferences with the various groups, he 
obtained the acceptance of terms which averted a strike and which were 
announced by those most vitally concerned as a ''victory for all parties/' 
Without troops, without police, and, more significant, without the support 
of an arbitration law. Governor Gardner of North Carolina went to High 
Point and settled a wage strike in twenty-four hosiery mills. Said he, “A 
strike like this is war and war is insanity.'’ He persuaded both sides to 
appoint a board of arbitration and to agree to accept the decision of the 
board. Headed by the Governor, the board reported its findings — com- 
promises — at the end of four hours. “Let’s get closer together,” exclaimed 
the Governor, being photographed with leaders of the recent strike.^^ 

Many disputes are not settled by such voluntary co-operation. To save 
losses to employers, employees, and the public which result from strikes, 
some states have added mandatory features to laws relating to such dis- 
putes. For example, Colorado (1915) empowered its industrial commis- 
sion to compel a hearing in labor disputes and to prohibit strikes and 
lockouts until after the commission had made its report. Kansas went a 
great deal farther. An act of 1920 created a court of industrial I'elations 
and authorized it to investigate and make compulsory settlements of labor 
disputes in various essential industries, including public utilities, mining, 
food, fuel, and clothing. The statute created the widest interest and was 
a common vSubject of debate for a few years. It was not long, however, 
until the legal features of the debate were settled by the Supreme Court of 
the United States. A section of the statute was declared unconstitutional 
on the ground that it was a limitation upon the freedom of contract pro- 

28 New York Times, July 24, 1932, p. i. 

Time, August 15, 1932, p. n. 
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tected by the due process provision of the Fourteenth Amendment, and, 
later, the whole statute was declared void because, in the opinion of the 
Court, the food, clothing and fuel industries were not sufficiently affected 
with a public interest to justify compulsory arbitration.^^ 

Workmen’s compensation for accidents. Tens of thousands of work- 
men are killed and injured in line of duty every year. Formerly, the only 
method by which they or their relatives could obtain compensation was to 
institute suit against the employers. Occasionally, handsome damages 
would be collected by a lawyer who impressed a jury with his pleas for a 
wife, or widow, and six dependent children of the victim of an industrial 
accident. But more often the employers were saved by the old common- 
law defenses of “contributory negligence,” “fellow servant,” and “assump- 
tion of risk,” as explained in the preceding section. Nearly all the states 
have abolished these defenses in industrial accident cases, thus placing 
employees in a much more favorable legal position. But many states have 
gone beyond this. They have provided for systems of industrial insur- 
ance. 

This is the way a typical system works: Employers are required to estab- 
lish funds from which compensation shall be paid to injured workmen. 
Such workmen no longer go to court for compensation; but an industrial 
commission hears their cases and fixes the amount of compensation for 
each in proportion to the extent of the injury. The procedure is rela- 
tively speedy and free from technicalities, the employer being no longer 
allowed to set up the old common-law defenses noted above. These laws 
in the interest of the disabled veterans of industry who had been engaged 
in developing the wealth of the state may be sustained upon the same 
theory as pensions for soldiers wounded in defending it. “A machine as 
well as a bullet may produce a wound and the disabling effect may be the 
same,” said the Supreme Court of the United States in upholding a statute 
of the State of Washington.^s Sickness, as well as accidents, may arise 
from causes directly traceable to employment. Accepting this fact, a num- 
ber of states have extended the provisions of their compensation acts to 
cover diseases attributable to occupations. One other method of offering 
relief to disabled industrial workmen deserves mention. A man may be 
incapacitated for his own trade, but he may be trained for another. This 
is called vocational rehabilitation, and Congress has recognized its im- 
portance to the extent of providing federal aid to the states for the pur- 
pose. 

Unemployment relief. This subject is covered in the section (V) op 
Social Security in Chapter 25. 

Administrative organization. Of course, administrative authority must 

30 Wolfl Packing Co. v. Court of Industrial Relations, 262 U.S. 525 (1923). 

81 Same, 267 U.S. 552 (1925)- 

32 Mountain Timber Co. v. Washington, 242 U.S. 219 (1917)* 
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be created to enforce state labor legislation. Laws must be interpreted 
and applied to particular cases. The courts perform these functions to 
some extent; but the essential features of the types of laws discussed above 
require special administrative agencies for their application. Labor sta- 
tistics are often collected by a bureau of that name. Employment service 
is maintained by an appropriate agency. Factories and mines must be 
inspected by duly qualified officers. Workmen’s compensation commis- 
sions must pass upon accident claims. In fact, every separate service es- 
tablished by labor laws must have its administrative agency. In a number 
of states, each of these agencies operates with scant regard for the fact that 
they all are working on the same general problem. But these related ac- 
tivities are usually combined in a single department of labor in those states 
which have given most attention to administrative organization. 

An unsolved problem. Despite the flood of labor legislation in our 
generation, the story is by no means ended. Employee-employer relation- 
ship is one of the greatest problems of our time and it will doubtless con- 
tinue with us. At the time of this writing labor is being criticized for the 
40-hour week, for its efforts to enforce the closed shop at war plants, for 
double-time pay for holidays and Sundays, for high initiation fees, for 
taking days off from work essential to the war program, for spending so 
much money, and for drinking too much. It is not possible to examine 
each of these charges, but it would be a relatively simple, matter to find 
charges against any other group in our society to match those made against 
labor. 

Why, then, is the criticism directed primarily at labor? It is because 
a large segment of American industry and perhaps an equally large part of 
the public has not yet accepted labor as one of the dominant forces in 
society. Originally American civilization was primarily agricultural; 
later manufacturing, mining, and business dominated our thinking, al- 
though the farmer was not forced out of the picture. A generation ago 
organized labor entered the scene. It is new; it is fighting for a place, 
sometimes almost as aggressively and as ruthlessly as the ‘hobber barons” 
of industry fought in the generation following the Civil War. The '‘cap- 
tains of industry” and “the admirals of commerce” made their millions 
and gave some of them to schools and libraries. Today we “tut-tut” some 
of their methods, but we speak of them tolerantly, and label them as great 
Americans of the frontier days. Labor is with us right now. It is roughly 
pushing its way into the American economic and political system and to 
some extent weakening the business man’s control of government. 

Labor is not therefore popular with the business man or with the public 
which idealizes him. Furthermore, the excesses of labor are so obvious. 
When it strikes, it does not attempt to keep it secret; on the contrary it 
stages a parade. Contrast this with the industrial combinations in re- 
straint of trade, worked out in secret by highly paid legal talent, and se- 
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cretly put into operation. If a laborer manages to make three or four 
hundred dollars a month, he probably spends a lot of it lavishly and in 
what those who are attached to the business civilization call bad taste. 
This same public does not, however, particularly object when it hears of 
a farmer making thousands while the laborer makes his hundreds; nor 
does it receive with pleasure the news that salaries have been limited to 
$25,000 for the duration of the war. To make an end of this discussion, 
it is suggested that when the general body of employers and citizens arrive 
at the day in which they concede that labor is entitled not simply to sub- 
sistence, but to a large share of the good things which America has to 
offer, the labor problem will be well on the road to solution. 
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The farmer sometimes feels that he has not received his share of gov- 
ernment favors; that industry and labor have been heeded while the tillers 
of the soil have been largely ignored. It is true that industry has had 
greater influence than agriculture in the councils of state during the past 
sixty years; but labor has not. The government has not ignored the 
farmer; but low prices for his commodities, even when industry and labor 
prosper, very naturally cause him to lose sight of what has been done for 
him. Just what are the evidences of government interest in the farmer? 
We shall discuss the national government's efforts on his behalf, and then 
give a brief summary of state measures affecting him. 

I. GOVERNMENT ASSISTANCE TO AGRICULTURE ^ 

Occupation and reclamation. For one thing, from the time of its cre- 
ation the federal government has aided the farmer by letting him have its 
lands at practically no cost. In the past thirty years it has further aided 
him by using its resources to redeem vast arid regions for agriculture. 
Both of these policies are briefly discussed in section II of this chapter. 

Scientific research. No department of the national government is 
more scientific than the Department of Agriculture, which employs nu- 
merous experts in many lines to make studies and conduct experiments 
and pass the information on to the general body of farmers. Here are 
some samples of this interesting and valuable work. 

1. Chemistry and soils. Perhaps the reader is not concerned about the 
loss that results from the decrease in weight and nutritive value of hay 
which occurs during spontaneous heating; but the Bureau of Agricultural 
Chemistry and Engineering tells us that spontaneous heating takes well 
over 1 100,000,000 from the value of our national hay crop each year and 
that the Bureau is conducting researches in experimental barns to dis- 
cover practical means of reducing these losses. In an important straw- 

1 C. A. and Wm. Beard, The American Leviathan (1930), Ch. XVI: J. S. Davis, On Agri- 
cultural Policy, 1926-1938 (1939): E. F. Dummeier and R. B. Heflebower, Economics with 
Applications to Agriculture (1940 ed.), Chs. XIX-XXIX; E. S. Sparks, History and Theory 
of Agricultural Credit in the United States (1932); Annual Reports of the Secretary of 
Agriculture* 
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berry-growing district of North Carolina, growers put down their fertilizer 
in two applications, one after the berries were picked and the other during 
the winter. Following experiments by our scientific Bureau, the growers 
put down all the fertilizer in one application, in the early fall, and the 
next spring picked from 400 to 500 more quarts of berries per acre than 
formerly.2 

2. Soil erosion control. Mistaken land-use practices in the United 
States have caused the ruin by erosion of nearly 300,000,000 acres of land 
and seriously damaged as many more. ‘‘Erosion dissipates fertile soil in 
dust storms, piles up soil on lower slopes, covers rich bottom land with 
poor subsoil, destroys food and cover for wildlife, and increases flood 
hazards. Furthermore, it causes the silting and sedimentation of stream 
channels, reservoirs, dams, ditches, and harbors, and damages roads, rail- 
ways, irrigation works, power plants, and public water supplies.'' The 
picture is dark, but not overdrawn. The Soil Conservation Service of 
the Department of Agriculture is studying this problem on scores of dem- 
onstration projects and has prepared a soil conservation plan for each 
demonstration area. This Service encourages the organization among 
farmers of voluntary soil conservation associations, of which there are now 
about 750. Among the other duties of the Service is that of making in- 
vestigations of watersheds and measures for the prevention of soil erosion 
on watersheds under the Flood Control Act of 1956.^ 

3. Plant industry development. The Bureau of Plant Industry is 
equally busy and scientific in its domain. It finds that longer staple varie- 
ties of cotton can be grown in many localities which now grow the shorter 
and less desirable varieties. It obtains exceptionally good results in tests 
of a new variety of tomato, the Break O' Day, finding it both early and wilt 
resistant and unusually responsive to cultivation except under conditions 
of abnormally high temperature. The Bureau reports important progress 
in the development of sugar beets resistant to the curly-top disease, having 
developed disease-resistant strains by selection from commercial strains, 
and by crossing commercial beets with wild beets of the Mediterranean 
area. It discovers that by “pre-icing" refrigerator cars some hours before 
fruit is loaded, shippers may save thirty dollars or more per car on oranges 
freighted from California to New York.'^ The Bureau is now actively en- 
gaged in aiding farmers to produce strategic crops that were formerly im- 
ported, and in co-operating with Latin-American countries in the produc- 
tion of those plants from which medicines, oils, rubber and other products 
are derived.® 

4. Animal and dairy industry. The Department of Agriculture is 

2 Report of the Secretary of Agriculture (1931), pp. 73 ff. 

^ Ibid., pp. 18 ff. 1936, pp. 18 ff. and United States Government Manual, Fall 1942, 
pp. 293-294. 

^Ihid. (1931), pp. 63 ff. 

5 U.S. Manual, Fall, 1942, p. 307. 
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equally devoted to reseatxh in the animal industry and dairying. The 
Bureau of Animal Industry tells the farmer that experiments have dem- 
onstrated, contrary to general belief, that a hog should not have all he 
can eat. True, hogs fed a limited ration make less rapid gains and requhe 
longer feeding periods than those fed a full ration; but the former are more 
efBcient in utilizing their ration and require much less feed per hundred 
pounds of gain than do those fed a full ration. Furthermore, limited 
feeding produces somewhat leaner carcasses, an advantage to the hog 
laiser, since the American consumer is now willing to pay higher prices 
for leaner pork. For years the Bureau has been co-operating with state 
authorities in the eradication of bovine tuberculosis, and has reduced in- 
fection among cattle to a marked degree. The elimination of tuber- 
culosis from poultry and swine has also received the attention of the Bu- 
reau. Dairy research is conducted by the Bureau of that name. Its 
studies include various phases of such problems as dairy-cattle breeding, 
improving the quality of milk, and the manufacturing of dairy products. 
It makes particular efforts to learn and place at the disposal of manufac- 
turers improved methods of manufacturing cheese, certain types of im- 
ported cheese still being preferred to competing American brands.® How 
may dairymen produce more milk to meet the war demands? Feed the 
cows heavier; give them more grain, advises the Bureau of Dairy In- 
dustry.^ 

5. Scientific warfare against pests. The farmer has many foes in 
the kingdom of animals, insects, fungi, and bacteria. In his wars with 
them the United States Government is his powerful scientific ally. Pred- 
atory animals such as wolves raid his stock; rats and other rodents devour 
his garnered crops. The Bureau of the Biological Survey lends various 
types of assistance in their extermination. Particularly effective is science 
in the eradication of rats and other rodents. Armed with chemicals rec- 
ommended by the Bureau and using them according to directions, any 
farmer may march forth against rats as effectively, if not so picturesquely, 
as the Pied Piper of Hamlin. 

Insect pests, doing the farmers an annual damage running into hundreds 
of millions through attacks on their crops and flocks, exist in hundreds of 
.species, each species occurring in myriads. The European corn borer, 
the Mexican bean beetle, the oriental fruit fly, the plum curculio, grass- 
hoppers, chinch bugs, buffalo gnats, common cattle grubs, southern pine 
beetles, black flies, and cattle-fever ticks are but a few destructive varieties. 
Even a farmer’s tobacco stored in a warehouse is not safe from pests. An 
army of cosmopolitan moths may go forth and destroy it. Drought, which 
of itself spells loss or even privation for the farmer, may further distress 
him by reason of the fact that it is favorable to the multiplication of cer- 

« Report of the Secretary of Agriculture, 1937, PP- 5^ 

Ibid., 1941, pp. 117-118. 
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tain insect pests, reducing disease among them and aiding their hiberna- 
tion. The Bureau of Entomology is busy studying insect pests of all kinds, 
learning their life history to find the most favorable time for attack, and 
testing ammunition to discover the most effective charges that might be 
used against them. The grasshopper outbreak of 1931 was predicted by 
the entomologists. They pointed out that effective control was '‘possible 
chiefly against the ‘egg beds’ and against the newly hatched hoppers”; 
that eggs could be destroyed by cultivating the spots where grasshoppers 
had collected for oviposition; and that the young insects could be de- 
stroyed by poisoned bran baits. Unfortunately, this advice was not 
heeded to the extent of taking adequate steps to control the grasshoppers.® 

The Bureau of Plant Industry, in addition to its work mentioned under 
paragraph 3, is engaged in the study of plant diseases. For example, it 
reports distinct progress since 1918 in the control of stem rust of wheat 
through the eradication of some 18,000,000 barberry bushes. It is esti- 
mated that before the campaign against stem rust was launched, the rust 
caused a loss of about 57,000,000 bushels of wheat each year, a loss esti- 
mated to have been reduced to 10,000,000 bushels a year following 1926. 
A rapid and devastating spread of the white pine blister rust was discov- 
ered in Montana, Idaho, and Washington. How could the disease be 
controlled? By a systematic eradication of currant and gooseberry bushes, 
advised the Bureau.® The Bureau of Agricultural Chemistry comes to 
the aid of sick plants by experimenting with fumigants and insecticides. 
Those having knowledge of the toxic powers of nicotine may be impressed 
with the news that experts in the Bureau have developed a synthetic or- 
ganic compound, neonicotine, which is much more toxic than nicotine 
when sprayed upon plant lice. Revealing the far-flung and persistent 
activities of agricultural experts, the report from which the foregoing in- 
formation was taken concludes: “A common Russian weed. Anabasis 
aphylla, was recently found to contain as much as 2 per cent neonicotine 
and related alkaloids. Efforts are being made to introduce the cultiva- 
tion of this plant into the United States.” Indeed, scientists of the De- 
partment of Agriculture have studied plants and diseases of plants in prac- 
tically every country of the world. 

Quarantines. To fight an insect or fungus outbreak successfully and 
to protect the country from its ravages, it is necessary to localize the con- 
flict. Consequently, the Secretary of Agriculture is authorized by an act 
of Congress to place a plague area under quarantine. He may not issue 
such an order, however, until after state officers and interested private 
parties have been heard. The state affected, often with the aid of federal 
funds and federal employees, then undertakes measures of eradication. The 

6 Ibid., 1931, pp. 66 ff. 

» Ibid., p. 65. 

10 Ibid., pp. 73 - 74 - 
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Mediterranean fruit fly outbreak in Florida made necessary a quarantine 
there from May i, 1929, to November 15, 1930. During the greater part 
of this period, state and federal agents were locating and destroying infesta- 
tions, the last one being found in a dooryard in St. Augustine, July 25, 
1930. The quarantine prevented the spread of the insect to other states, 
and while it resulted in some temporary losses to Floridians, these losses 
were offset many times by the assurance of open markets for their pest-free 
products. A Japanese beetle quarantine during 1930-31 was similarly 
successful. While nurserymen and other interested parties were co- 
operating with federal agents in preventing the spread of the pest, federal 
inspectors were issuing clearance certificates for plants not infested, thus 
assuring their acceptance at their destination without fear of infestation^^ 

6. Science and the weather. A college janitor, one of whose many 
duties was to hoist the indication flags for a weather forecaster, often 
piously observed, “1 wish Professor Simeon would let the Lord regulate 
the weather.” Of course the forecasters cannot '‘do anything about the 
weather”; but they can tell us within a fair degree of accuracy what the 
weather is going to do for us. This information is invaluable to navi- 
gators on the sea and in the air. It is hardly less valuable to the farmer. 
The navigator must have it to bring his ship and passengers safely to port; 
the farmer must have it to save his stock and crops, although at times he 
may not be able to meet adverse weather conditions with sufficient de- 
fenses. The Weather Bureau was formerly located in the Department of 
Agriculture, but it is now in the Department of Commerce. With its sta- 
tions all over the country^ connected by the most improved methods of 
communication, the Bureau is able through the press, flags, whistles, and, 
most important of all, radio, to advise the farmers in each locality of com- 
ing changes in the weather. Warned of approaching frost, the wise fruit 
grower lights his “smut pots” in his orchards; warned of floods, the stock- 
man drives his cattle and sheep from the lowlands; and so on. 

7. Electricity on the farm. In 1933 Electric Farm and Home 
Authority was created for the purpose of aiding in the distribution, sale, 
and installation of electrical apparatus in such a manner as to enable 
home and farm owners to use electricity at low cost. It was authorized to 
extend credit facilities for the purchase of such apparatus and to co- 
operate with publicly and privately owned utilities and dealers in electri- 
cal appliances to facilitate the use of electricity on a sound and economical 
basis. In 1936 a Rural Electrical Administration was established by act 
of Congress. The Administration was allotted a sum of money for a ten- 
year program, and it was authorized to supervise a program of approved 
projects with respect to the generation and distribution of electric energy 
in rural areas. Under certain conditions it may lend the entire cost of 
power lines in areas that are without them. It should be mentioned that 

n Ibid., pp, 71-72. 
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farm areas in some parts of the country have long been served by private 
light and power companies. The federal action was designed to give 
impetus to the extension of such services and the number of forms receiv- 
ing electrical energy is now well over three times the number receiving it 
in 1935."" 

Importance of scientific aids to the farmer. These few pages on scien- 
tific aids to agriculture will serve to illustrate the importance of this help 
to the farmer, to those handling agricultural products, and to those con- 
suming them. It is impossible to estimate its value. Certainly its value 
far exceeds its cost. It is for the most part undramatic work, and fails to 
receive general attention. Consequently, in times when legislators are 
casting about for services on which to reduce budgets, they are not unlikely 
to pick the type just described. In 1932 an item was included in the 
Agricultural Appropriation Bill for carrying on war against grasshoppers; 
but it was eliminated when objections were raised, and the grasshoppers 
won the w^ar without a battle.^® 

Agricultural education. Although much of the scientific information 
gathered by the Department of Agriculture passes directly to farmers, a 
great deal more of it does not. ‘‘Middlemen’' are needed to help pass the 
facts on to the farmers and to assist them in their interpretation. These 
men are found on the faculties of colleges established under the terms of 
the Morrill Act, and in agricultural extension work. 

1. Colleges. First, a word must be said about the colleges. Under the 
provisions of the Morrill Act of 1862 and later supplementary legislation, 
nearly 1 1,000,000 acres of public land, much of it very valuable, have been 
set aside for the states, each state sharing the land in proportion to its 
representation in Congress, and each assuming the obligation to use the 
proceeds from such lands to maintain one or more colleges in which shall 
be taught “without excluding other scientific and classical studies and in- 
cluding military tactics, . . . such branches of learning as are related to 
agriculture and the mechanic arts." Colleges and universities established 
under the terms of this act are the familiar land-grant colleges. Under 
an act of 1890, additional aid came to the colleges in the form of annual 
appropriations from the federal treasury. The Nelson Act (1907) and the 
Bankhead-Jones Act (1935) further increased the appropriations. 

In the original grant, the federal government made practically no at- 
tempt to supervise the states in their use of the funds; but it developed 
that some control was desirable. A number of the states sold their land 
grants and at such low prices as to suggest scandal. Consequently, in 1889, 
Congress decreed that no state admitted to the Union thereafter should 
sell the land for less than ten dollars an acre. In 1890, with the beginning 
of annual appropriations. Congress directed the Secretary of the Interior 

1941, pp. 222-223. 

13 E. F. Brown, ‘America’s Efforts for Recovery,’’ Current History, August, 1932, p. 583. 
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to see that the colleges were fulfilling their purposes before he approved 
the annual allotments. Central control, inevitable in such cases, has in- 
creased a bit in recent years. Through its appropriations of funds for 
education in agriculture and the mechanic arts and through ever-increasing 
stipulations as to their specific uses, the federal government is able to carry 
out a national educational policy 

2. Experiment stations. To give instruction in the principles of agri- 
culture, leaders in this type of education early recognized the necessity of 
adequate facilities for experimentation. It was in response to their de- 
mands that Congress, in 1887, passed the Hatch Act, establishing an ex- 
periment station in every A. and M. college, allowing each state a lump 
sum for that purpose. Allowances were later increased, and with them, 
as in the case of the colleges proper, came an increase in federal control. 
Funds for these stations now total about $18,000,000 annually. About 
one third of this comes from the federal government, the remainder from 
state and local governments and private sources. Thousands of research 
projects are under way at the stations every year. The federal govern- 
ment, through its Office of Experiment Stations, co-operates in such experi- 
ments as are of general importance. The problems have to do with the 
production, distribution, and sale of farm products, with the needs of the 
farm home, and with rural community matters. Results of experiments 
and investigations are disseminated by colleges, books, bulletins, the press, 
and the radio. In carrying them to the farmer for practical use, the exten- 
sion services are of particular value. 

3. Extension service. Though many farmers may send their sons and 
daughters to the agricultural colleges, only a few farmers themselves can 
arrange to attend. Besides, the farmer wants his particular problems met 
a little more directly than it is possible to meet them in a general college 
course. In recognition of this situation, Congress passed the Smith-Lever 
Act in 1914, providing instruction and practical demonstrations in agri- 
culture and home economics for persons not attending college. This act 
was not just a federal “hand-out’’ to the states. There were strings at- 
tached. The money was not to be divided equally among the states; but, 
excepting a sum of $10,000, each state was to receive a sum which bore the 
same relation to the total sum appropriated as its rural inhabitants bore 
to the total rural population of the United States. More important, each 
state receiving the federal funds was required to “match the federal dol- 
lar”; that is, appropriate a like sum from its own treasury for the same 
purpose. Furthermore, the states were required to submit their plans 
for using the funds of the Department of Agriculture for its approval. 
Thus, to secure federal funds for extension work, the states must not only 
assume financial obligations, but they must allow the federal government 

14 w. Thompson, Federal Centralization (192$), pp. 147-152. 
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an important voice in determining the details o£ their expenditure. This 
is now a common arrangement respecting any ‘‘federal aid” money. 

Under the Smith-Lever and other extension acts, Congress appropriated 
about $19,000,000 for the fiscal year 1942. The states, counties, and other 
agencies appropriated varying amounts. The extension service now in- 
cludes hundreds of specialists stationed usually at the state colleges of 
agriculture, and a much larger field force of county agents, home dem- 
onstration agents, and others. These agents lend assistance wherever pos- 
sible, both to the individual farmer and to the farm community. In re- 
cent years they have been particularly active in aiding farmers in supple- 
menting the sources of farm income and in encouraging them to produce 
their own supplies. Not the least important work of the extension service 
is its contact with boys and girls. Under expert supervision, they are or- 
ganized into “4-H” clubs and encouraged to grow vegetables, raise stock 
and poultry, can fruit, and so on. 

We may conclude, then, that the federal government gives very material 
support to agricultural education, and that, in promoting such education, 
the national and state governments co-operate both in finances and func- 
tions in such a way as to cause an individual concerned about the division 
of powers between the two governments to scratch his head in bewilder- 
ment. 

Agricultural credit. Large-scale farming and expensive farm equip- 
ment, necessitating larger capital outlays than formerly, led the federal 
government to come to the assistance of agriculture in the matter of credit. 
President Theodore Roosevelt's Country Life Commission and a commis- 
sion appointed by President Wilson to study rural credits explored the 
field, and the report of the latter commission had great weight in shaping 
a farm loan system. 

Beginning in 1916, credit agencies were created from time to time, and 
as their number and duties increased the need for a unified system became 
apparent. This need was met in 1933 by the establishment of the Farm 
Credit Administration whose administrative head holds the title of Gov- 
ernor. Functioning since 1939 as a unit of the Department of Agriculture, 
this Administration supervises and co-ordinates the activities of land banks 
and other corporations and organizations authorized to extend agricul- 
tural credit. On occasion it takes a direct part ifi loan activities.^® 

1. Federal land banks. The Farm Loan Act (1916) established the 
federal land banks and created the Federal Farm Loan Board to adminis- 
ter them. In response to great pressure from those interested in joint- 
stock land banks, Congress permitted them to continue to operate, but 
they were required to come under the supervision of the Farm Loan Board. 

15 For the period of the war, perhaps for a longer period, the Farm Credit Administra- 
tion has its main offices in Kansas City, Missouri. 
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In 1933 Congress withdrew the authority of the joint-stock banks to make 
additional loans. There are twelve federal land banks located with due 
regard for the agricultural interests of the country. 

How does the farmer borrow from these banks? Ordinarily, a farmer 
must present his request for a loan to the secretary-treasurer of the local 
farm loan association and an appraiser for the land bank. If the request 
is approved, the farmer may borrow, at a relatively low rate of interest 
and for from five to forty years, up to 50 per cent of the appraised value 
of his land and 20 per cent of the value of his insured permanent improve- 
ments, He gives the association a first mortgage, which is endorsed by it 
and forwarded to the district land bank. This mortgage, along with many 
others, is used as security for bonds sold to the investing public by the 
land bank to get more money to lend to other farmers. Coming back to 
our particular mortgage — the land bank sends the loan to the local associa- 
tion, which is required to subscribe to the capital stock of the land bank 
in an amount equal to 5 per cent of the loan. The farmer is required to 
subscribe to an equal amount of stock in the local farm loan association. 
This is the common procedure, but in recent years it has been possible for 
farmers to borrow directly from the land banks. 

2. Federal Farm Mortgage Corporation. Many farm mortgages went 
into default during 1930-1933 and it became necessary for the central 
government to extend aid to the farmers and the land banks. The Fed- 
eral Farm Mortgage Corporation was created in January, 1934, for the 
purpose of refinancing these farm mortgages. This Corporation may 
issue bonds to the amount of $2,000,000,000, the principal and interest of 
which are fully guaranteed by the United States. These bonds are given 
to the land banks in exchange for their bonds. By this procedure the 
land banks are placed in a position to extend more credit to the farmers. 
The Land Bank Commissioner may make farm mortgage loans of an 
emergency character, the federal land banks acting as his agents. The 
Commissioner gets his money for his purpose from the Farm Mortgage 
Corporation. 

3. Intermediate credit banks. The federal land banks take farmers' 
land mortgages and give long term credit. Often the farmers want credit 
for shorter terms than these banks can extend it and they want to offer 
other security than land. They want loans for a few months or a year or 
two on wheat, cotton, apples, hogs, and other products and live stock. 
Congress came to their aid in 1923 with the Agricultural Credits Act, an 
omnibus measure combining the more important parts of several bills in- 
troduced to meet the farmers' demands. The principal features of the act 
are those relating to the intermediate credit banks. Twelve such banks 
were established as separate divisions of the federal land banks. The 
farmer who wants money on his crops or live stock may get it from a local 
loan institution such as a bank, an agricultural credit corporation, or a live 
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stock loan company. The local institution may then go to an interme- 
diate credit bank and discount the paper the farmer has given as security 
for his loan. The intermediate credit banks also serve the farmer by 
making loans to agricultural and live stock co-operative associations, asso- 
ciations formed by the farmers for the purpose of obtaining loans. 

4. Banks for co-operatives have been set up in each of the twelve 
farm credit districts for the purpose of making loans to farmers' co- 
operative associations. Loans may be made for the purpose of financing 
the handling of readily marketable commodities, for financing the opera- 
tions of the co-operatives, for the construction or purchase of physical fa- 
cilities, for merchandising agricultural products, and for similar purposes. 

5. Production credit corporations were set up at the same time (1933) 
the banks for co-operatives were organized. Through combined action 
with the intermediate credit bank in each district, the credit corporations 
form a short-term credit system for general agricultural purposes. Loans 
are advanced for such purposes as raising livestock and improving farm 
equipment and buildings. The farmer must submit his application for a 
loan through his local production credit association. The production 
credit corporation in each farm credit district assists in the organization of 
these associations and provides most of their capital. 

6. The Commodity Credit Corporation (chartered in 1933) is empow- 
ered to buy and sell and otherwise deal in agricultural commodities. It is 
given wide powers to finance these activities. An act of 1941 authorizes it 
to have outstanding as much as 12,650,000,000 in bonds and notes, which 
obligations are fully and unconditionally guaranteed by the United States. 
The Corporation utilizes its funds for the purpose of making loans on 
purchasing agricultural commodities to stabilize farm prices and promote 
orderly marketing. Producers are not required to make up the difference 
if the proceeds from the sale of commodities are less than the amount of 
the loan for which the commodities were pledged. This is quite a boon 
to the farmers, considering that the act of 1941 fixes the loan at 85 per 
cent of parity. Loans have been made on a dozen or more commodities, 
but principally on corn and cotton. 

The exigencies of war have led the Corporation to employ its funds to 
protect the farmers from the results of abrupt dislocations of export trade 
and for the expansion of scarce and essential agricultural products. In 
prosecuting the war the Commodity Credit Corporation buys foreign agri- 
cultural commodities required by the United States and its allies; and to 
help effectuate the program of hemispheric solidarity, it purchases and 
stores in Latin-American countries commodities to which war has closed 
the possibility for exportation.^® 

7. Loans to small farmers. Since 1937 help for the small farmer is 
available through the emergency crop and feed loan section of the Farm 

1® U.S, Government Manual, Fall, 1942, pp. 301--302. 
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Credit Administration. Loans of this character are ordinarily limited to 
$400 for any one borrower, and they are usually advanced only to those in 
distress caused by such disasters as droughts and floods.^^ Another poor 
man’s friend, created in 1955, is the Farm Security Administration, which 
is concerned primarily with rural rehabilitation. It makes loans to low- 
income farmers for the purchase of farm and home supplies, machinery, 
equipment, live stock, seed, feed, and fertilizer, refinancing, and even for 
family subsistence,^® 

Agricultural marketing. The government services in respect to soils, 
plants, the weather, and other matters which particularly lend themselves 
to scientific investigation, materially aid the farmer in producing better 
and larger crops. The credit facilities just discussed similarly aid the 
farmer, especially in the direction of large-scale production. When the 
crops are harvested and the livestock is ready for slaughter, the farmer 
must find a market. Here, again, the federal government offers a variety 
of services. There is special need for them. The farmer has often been 
the victim of sharp market practices, and there is often a surplus of farm 
produce. Perhaps it may be said also that the government is under a 
special obligation to furnish marketing assistance, since its scientific aid is 
partly responsible for the farmers’ surplus. There is space only for a bare 
enumeration of the more important work of this agency. 

1. Crop and market news. Growers and buyers must have informa- 
tion concerning crops and markets the country over in order to proceed 
intelligently. The Bureau of Agricultural Economics keeps a watchful 
eye on growing crops, makes calculations as to probable yields, and issues 
reports thereon. The Marketing Administration gathers information on 
the market supply and demand conditions on cereals, fruits, vegetables, 
poultry and dairy products, and other farm commodities. It obtains this 
information at the large terminal markets, and at important receiving 
centers and shipping points. By wire, radio, newspapers, and mail this 
information is disseminated to all interested parties. 

2. Farm produce standards. Since buyers in distant cities cannot visit 
farms and sample the products the farmer has to sell, it is necessary that 
standards be made uniform — that all interested parties use the same terms 
and specifications in grading farm products. To some extent this can be 
brought about by private arrangement or by state law; but only the na- 
tional government has the constitutional authority and sufficient resources 
at its command to establish uniform standards for commodities sold in 
interstate and foreign commerce. The Marketing Administration arrives 
at its standards through co-operation with growers and buyers, and does 
not ordinarily make them obligatory until general voluntary acceptance 
of them has demonstrated their satisfactory character. Acts of Congress 

17 Ibid., p. 316. 

18 Ibid., pp. 295“298. 
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make the standards mandatory for grain, cotton, and certain other com- 
modities when they are shipped in interstate or foreign commerce. An 
inspection service is maintained in the principal producing areas and re- 
ceiving centers on fruits, vegetables, hay, beans, and other products. A 
permissive service is provided upon request for dairy and poultry products, 
rice, meats, wool, and canned fruits and vegetables. Mandatory and free 
inspection of tobacco is provided at those auction markets where a two- 
thirds majority of producers have voted for it. The inspection service 
passes upon huge quantities of food purchased for the armed forces of the 
United States, for shipment by the Red Cross, and for transfer to other 
countries under the Lend-Lease Act. It should be added that the Market- 
ing Administration purchases the lend-lease farm products and delivers 
them to the representatives of the United Nations. 

3. Protection against fraud and discrimination. Several acts have 
been passed to protect the growers against unfair practices of buyers and of 
owners of warehouses. By an act of 1916 owners of warehouses storing 
farm produce entering interstate or foreign commerce are required to 
obtain licenses from the Secretary of Agriculture. He issues such licenses 
only to those who have adequate plants and who post satisfactory bonds. 
These “bonded warehouses” must treat all growers alike, accepting their 
goods on the same terms as long as storage space is available. Receipts for 
goods stored must be given on a specified form, and all commodities re- 
ceived must be graded by licensed inspectors employing the standards 
mention in 2 above. 

A report from a commission merchant that produce reached its destina- 
tion in bad condition, or was totally spoiled, is an old story with farmers. 
One farmer was even notified that his white sand had failed to stand the 
trip! By the terms of the Produce Agency Act of 1 927 such merchants are 
forbidden to throw away, unless actually spoiled, perishable goods shipped 
in interstate commerce, or to make false reports of the conditions of such 
produce on arrival. An act of 1930 further strengthens federal control 
over marketing. Commission merchants, dealers, and brokers in perisha- 
ble farm products must now obtain licenses from the Secretary of Agricul- 
ture. He may also revoke them for violations of the law. Holders of 
these permits must order their business in accordance with the details of 
the statute and keep complete records of all transactions. Upon com- 
plaint by an aggrieved producer, hearings are held and relief and damages 
awarded, if the complaint is well founded. 

In marketing his livestock through the channels of interstate or foreign 
commerce, the farmer receives protection under the Packers and Stock- 
yards Act of 1921. Packers risk severe penalties when they attempt price 
manipulation and certain other unfair practices. Owners of stockyards 
are also under supervision as to rates and practices. Although the official 
approval of the Secretary of Agriculture is needed for some of the actions 
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which are taken, the administration of these and similar acts is the responsi- 
bility of the Marketing Administration. 

4, Regulation of trading in futures. The prices of agricultural com- 
modities are often the subject of market speculation, to the disadvantage 
of the farmers. Take wheat, as a familiar example. An operator may 
agree to deliver 100,000 bushels to a miller six months later at a dollar a 
bushel. This is called “trading in futures.” Now the operator hopes 
that the price of wheat will fall before the time for delivery; for his profit 
is measured by the decline in price from the time of the agreement to the 
date of delivery. Obviously, such traders thrive in a falling market and 
their manipulations will be to this end, the farmer being the chief loser. 
Back in 1916 Congress took a cautious step in the enactment of the Cotton 
Futures Act. It levies a tax of 2 cents per pound on all contracts for 
future deliveries of cotton, unless they stipulate the grade of cotton to be 
delivered. This measure could hardly be expected to limit speculation 
injurious to the farmer. The Grain Futures Act of 1922 went further. 
With the exception of producers’ associations, all dealers in wheat, corn, 
and certain other grains, must operate under federal supervision and 
through “contract markets” designated by the Secretary of Agriculture. 
Such markets must be conducted by boards of trade acting under definite 
regulations; records must be kept open to federal inspection; measures 
must be taken to prevent price manipulation; and so on. A dealer on 
such exchanges w^ho fails to comply with regulations may be deprived of 
the right to transact interstate business. The Secretary of Agriculture 
may close the entire market when its board acts unlawfully.^® 

Government efforts to improve farm prices. Despite all of the gov- 
ernment services designed to help the farmer, his economic lot has not 
been enviable since 1921. Even in the happy days of general plenty im- 
mediately preceding the inauguration of President Hoover, the farmer 
failed to reap prosperity. During the campaign of 1928, it was rather 
commonly assumed that the government must do something out of the 
ordinary for him. 

The Agricultural Marketing Act (1929). In a move to relieve the 
farmer. Congress passed the Agricultural Marketing Act, w^hich was de- 
signed to aid him in a big way and in new ways, particularly through a 
section aimed at the prevention and control of surplus products. The 
Federal Farm Board was established and charged with the duty of ad- 
ministering this and other sections of the act. Its most staggering task 
was to stabilize the prices of certain farm commodities. To accomplish 
this it set up stabilization corporations for cotton, grain, etc. These 

19 The services of the Agricultural Marketing Administration are clearly stated in the 
United States Government Manual, Fall, 1942, pp. 298-301. An excellent discussion of 
the marketing aids supplied by the Government, although somewhat out of date, is 
found in.C. A. and Wm. Beard, op, cit., pp. 533-545. 
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corporations bought the farmer’s surplus in an attempt to keep prices up. 
But with the general economic decline of 1930-32 the attempts at stabiliza- 
tion failed miserably. 

The Agricultural Adjustment Act (1933). As the farmers had turned 
hopefully to President Hoover in the first month of his Administration 
and received the Agricultural Marketing Act with its new stabilization 
features, so they turned, still hopefully, to President Roosevelt for his 
plan of agricultural relief. He told the farmers, in effect, to agree upon a 
program and he would see that it was enacted into law. The result was a 
measure much more comprehensive and, frankly, much more in the na- 
ture of an experiment than the Hoover relief legislation. With farmers 
in the Middle West rioting because of mortgage foreclosures and tragically 
low prices for their products and with Senator Reed asserting that if the 
people of industrial Pennsylvania knew what the bill before Congress 
contained, “they’d riot in the streets,” the bill became a law (May, 1933)- 

The plan was to raise the prices of wheat, corn, cotton, milk, and several 
other agricultural products to a point where they would bear a fair rela- 
tionship to the prices the farmer had to pay for the goods he bought. Of 
course some standard had to be agreed upon, and the relationship between 
the price of farm commodities and the price of goods purchased by the 
farmer during the period of 1909-1914 was fixed as the standard. Apply- 
ing the standard for a particular commodity, wheat, it was found that on 
the basis of what the farmer had to pay for his purchases in June, 1933, he 
should have 89 cents per bushel for his wheat in order to attain the pre- 
war “parity.” Now in June, 1933, the farmer was getting 59 cents per 
bushel for his wheat. The price was 30 cents too low. How could this 
amount be found and turned over to him? The law provided that the 
Secretary of Agriculture might require processors (millers, etc.) to pay a 
tax on any basic farm commodity, such tax to be equal to “the difference 
between the current average farm price for the commodity and the fair 
exchange value of the commodity.” Therefore, the Secretary could fix a 
tax of 30 cents per bushel on the milling or other processing of wheat, the 
revenue thus received being p^iid to wheat farmers who signed contracts 
with the Secretary to reduce their wheat acreage by 15 per cent. 

Along with dollar revaluation, business recovery, and other influences, 
the agricultural adjustment program had its part in restoring the farmers' 
purchasing power to approximately what it had been in 1929* Btit, in 
January, 1936, the Supreme Court of the United States, in a six-to-three 
decision, declared the Adjustment Act unconstitutional. The main point 
of its objection to the act was that Congress had used its power to appro- 
priate money for the purpose of regulating a subject reserved by the Con- 
stitution to the states.^® 

The Soil Conservation and Domestic Allotment Act (1936). Even 

20 United States v. Butler, 297 U,S. i {1936). 
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before the invalidation of the first Agricultural Adjustment Act, those 
responsible for its administration had begun to place less emphasis on flat 
reductions in crop acreage and more on differential adjustments to the 
requirements of local and national conditions. Several acts, have been 
passed to accomplish what could not be done under the act of 1933. The 
first of these is the Soil Conservation and Domestic Allotment Act. This 
act contains important provisions on conservation, a subject on which 
Congress has undoubted power to legislate, and thus avoids the shoals on 
which the first adjustment act was wrecked. Incidentally, and this is the 
main point, the Conservation Act provides for the payment of rewards to 
farmers who voluntarily co-operate in the program of soil conservation. 
The bounties are sufficiently attractive to induce about one third of the 
farmers to co-operate. Soil conservation payments are made to farmers 
wffio divert a part of their land from such soil-depleting crops as corn, cot- 
ton, tobacco, and wheat to such soil-building crops as alfalfa, clover, and 
peas. 

The Agricultural Adjustment Act (1938). This legislation puts in 
statutory form the “ever-normal granary’’ program which was championed 
by Vice President Wallace when he was Secretary of Agriculture. Under 
the provisions of this act, national acreage goals for basic crops are estab- 
lished; and as a means of stabilizing marketing, quotas may be used by the 
producers of essential crops, when approved by two thirds of the growers. 
Loans enable the farmers to carry over their surplus from the years of 
high production to be marketed in years of crop shortage. For 1942 the 
loans on basic crops were fixed at 85 per cent of parity. This act provides 
also for crop insurance on certain basic products such as wheat and cotton. 
Insured growers are guaranteed either 50 or 75 per cent of an average 
yield against losses caused by drought, flood, hail, wind, winterkill, fire, 
insects, plant disease, and other unavoidable hazards. Farmers holding 
about 80 per cent of the crop land of the nation co-operate in the new 
agricultural adjustment program. 

The Sugar Act of 1937 authorizes payments to domestic sugarbeet and 
sugarcane growers who promote soil conservation, and meet requirements 
relative to minimum wages, the prohibition of child labor, and the market- 
ing program. Working through state and local agricultural committees, 
the Agricultural Adjustment Agency administers these and other laws 
designed for the improvement of farm prices and agricultural conserva- 
tion. 

Aids for the underprivileged farmer. Although brief reference has 
been made above to Government loans to small farmers, the preceding 
pages relate almost entirely to the farmers who are in the economic class 
with business men, small and large. What of the farmer who, even in 
good times, barely manages to maintain an existence? What of the farmer 
driven from his farm by floods and droughts? What of the sharecropper, 
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and of the farm laborer? We do not like to think about them; they spoil 
the picture! But in recent years the government has planned for them 
and it has done something for them. The Emergency Relief Appropria- 
tion Act of 1935 created the Resettlement Administration. Now known as 
the Farm Security Administration, this agency, located in the Department 
of Agriculture, administers legislation enacted for the relief of under- 
privileged farmers and farm laborers.^^ 

Rural rehabilitation. Approximately one million low-income farm 
families have been aided by loans to purchase farm and home supplies, 
even supplies for family subsistence. These loans are restricted to fami- 
lies unable to obtain operating credit at reasonable terms elsewhere. 
Standard borrowers (about 650,000) are given a farm and home manage- 
ment plan which explain home production and preservation of food and 
feed, crop rotation, soil-building, and other approved farm practices. 
The borrowers receive help from county farm and home management 
supervisors in working out their plans. Nonstandard borrowers (about 
half as numerous as the standard borrowers) receive loans to carry them 
through emergencies caused by drought or other disasters. Small grants 
may be made to poverty-stricken families for subsistence, medical care, and 
for sanitary facilities. In return for these grants the families do specified 
work on their farms or on public lands. 

Farm debt adjustment. Debt adjustment committees operating under 
the direction of the Farm Security Administration have brought farmers 
and creditors together in an effort to solve their mutual problems. Up to 
1942 debts had been adjusted in 200,000 cases, with reductions amounting 
to some $125,000,000. The debt adjustment committees have also made 
efforts to improve the tenure of tenant farmers by bringing landlords and 
tenants together to negotiate long-term and written leases. Four fifths of 
the tenants who have F.S.A. loans now have written leases with their land- 
lords. 

Farm tenant aid. Under the terms of the Bankhead- Jones Farm Ten- 
ant Act ( 1937 ), loans to capable farm tenants, sharecroppers, and farm 
laborers are authorized for the purpose of enabling them to purchase 
family-type farms. Loans are made at 3 per cent interest and for periods 
not to exceed forty years. Funds are apportioned among the states on 
the basis of farm population and the prevalance of farm tenancy. About 
30,000 families have been aided in this way. 

Migratory labor camps. Unfortunately there is much truth to sup- 
port the fiction in John Steinbeck’s Grapes of Wrath. Tens of thousands 
of migrant families, many of whom once owned farms, have taken to the 
roads in search of work. Not only that, but a great deal of farm labor is 
needed only in harvest and sowing seasons; so that a considerable propor- 

# 

21 United States Government Manual , Fall, 1942, pp. 295-298, 
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tion of it is perforce migratory. The government has established more 
than ninety camps for migrant farm families. ,In them shelter, medical 
care, and sanitary facilities are provided sufficient for the needs of about 
19,000 families at any one time. 

Resettlement projects. These projects, some 150 of them, are de- 
signed for low-income farm families stranded on worn-out land. The 
government re-establishes such families on the resettlement projects and 
as they become self-supporting the residents buy the homes and lands they 
occupy. A number of these projects have already been transferred to 
private ownership. The total cost of the services rendered by the Farm 
Security Administration is small compared to that of other services to the 
farmer. Nevertheless, it has not received unqualified endorsement. It 
has even been ridiculed. It is a service for a class of people who “do not 
belong,” who, in the minds of some citizens, hardly exist (wdiich, to give 
existence a slightly different meaning, is almost true). They belong to 
the class of the dispossessed, the disinherited, and as such they are in- 
articulate, cannot press their claims. It is remarkable that the govern- 
ment has attempted to relieve their distress, and it is not surprising that 
the scientific and effective lobbyists- who represent the great farm organiza- 
tions, composed largely of relatively prosperous farmers, are not particu- 
larly threatening or menacing in urging the claims of the subsistence 
farmer, the sharecropper, the farm laborer, and the migrant farm fami- 
lies. -- 

Agriculture and the war. The year 1941 almost completely changed 
the agricultural situation. The problems had been how to keep down 
production and keep up prices. Suddenly the problems were reversed, 
becoming how to keep up and increase production and keep down prices. 
On the production front, it may be said that the Department of Agricul- 
ture and the nation’s farmers are doing fairly well. On the price front, 
there is some uncertainty. The issue here is complicated by the high 
wages that are paid to labor, the desire to get maximum production from 
the farmers, the power of farm and labor lobbies, particularly of the 
former, and the slowness of Congress and the Administration to awaken to 
the dangers of creeping inflation. At this writing there seems to be no 
doubt that the farmer will make substantial profit out of the war. It is 
hoped that he will not use it to buy land at high prices, as he did in the 
First World War, and then find that he is bankrupt at the end of the war. 
In any event, there is every assurance that the farm problem will again 
present itself soon after the conclusion of the present struggle. 

State agricultural legislation. It would be quite erroneous to assume 
that the federal government is the only public agency which serves the 
farmer. While there had always been some agitation for federal encour- 
agement to agriculture, the states took action first, and the increasing 

22 Owen Stephens, 'TSA Fights for Its Life,” Harpers', April, 1943, pp. 479-487. 
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federal activity in the interest of agriculture in recent years has not caused 
the states to withdraw from the field. It has rather encouraged the states 
to do more. At present, practically every state has an important executive 
department, or board, fully occupied with carrying out numerous statutes 
enacted for the primary purpose of benefiting the farmer. A great deal of 
this state effort is in co-operation with the federal agricultural agencies, 
and nearly all of it is of the same general character as the work carried on 
by those agencies. It is unnecessary, therefore, to enter into any extensive 
discussion of state agricultural legislation. A brief summary of the activi- 
ties of one typical state on behalf of agriculture must suffice. 

The Illinois Department of Agriculture has thirteen divisions, as fol- 
lows: agricultural statistics, animal industry, apiary inspection, Chicago 
grain inspection, dairy husbandry, educational exhibits, East St. Louis 
grain inspection, foods and dairies, plant industry, poultry husbandry, 
markets, standards, and state fair. Statistical information concerning 
crops and live stock production is collected and distributed by the Illinois 
Department of Agriculture in co-operation with the Federal Department 
of that name. Working with the United States Bureau of Animal Hus- 
bandry the state bureau assists herd and flock owners in emergencies, dis- 
seminates information on the diseases of animals, promotes cattle testing, 
and in various other ways makes itself useful to stockmen of the state. 
The 30,000 beekeepers of the state are served by the division of apiary 
inspection, a division which is operated primarily for the eradication of the 
bee disease known as “American foulbrood.” The division of foods and 
dairies administers the licensing law applicable to those industries engaged 
in various types of food business, and it is charged with the duty of en- 
forcing the laws covering food products, concentrated feeding stuffs, fer- 
tilizers, cold storage plants, paints and oils, commission merchants, poul- 
try dealers, egg dealers, and wood alcohol labeling. It battles the road- 
side sale of impure milk, destroys cream unfit for consumption, and stops 
live stock rackets at county fairs. 

The division of plant industry co-operates with the United States De- 
partment in appropriate ways, and seeks to prevent the introduction into, 
and the dissemination within, the state of insect pests and plant diseases. 
It inspects all plant nurseries in the state, gives certificates to nurseries 
found to be free from harmful pests, abates infestation nuisances of plant 
pests, enforces the plant quarantine laws, and in other ways seeks to pro- 
tect plant life. The poultry industry of Illinois is served by the division ol 
that name. It lays particular stress upon its regulation of the Illinois 
Hatchery Plan, a plan designed to build a high standard for hatchery 
chicks and to serve as a protection to the farmer who purchases baby 
chicks. It assists the state institution farms with their poultry projects 
and promotes the “Illinois egg laying contest.'' The principal duties of 
the division of markets consist of enforcing the grading and packing fea- 
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tures of the state’s standardization law; the administration of the agricul- 
tural co-operative act and the law governing the storage of grain; and 
providing shipping point inspection service on fruits and vegetables, and 
butter and egg grading services under State-Federal inspection agree- 
ments. No mention has been made of the work of several other divisions 
of the Illinois Department of Agriculture, but the summaries of the prin- 
cipal responsibilities and duties of those mentioned serve to indicate the 
wide variety of activities the state undertakes in the interest of agriculture 
and, to some extent, in the interest of the consumer.^^ 

II. CONSERVATION OF NATURAL RESOURCES 

The natural resources of the United States, as to variety, quantity, and 
quality, are not equaled by those of any other country. Formerly, we 
thought the supply would never be exhausted; that Mother Earth would 
replenish her treasures as fast as we took them from her. Not a few 
still seem to be guided by this faith. But the more intelligent, many of 
whom are in official places, belong to a ‘‘faithless” generation as far as 
natural resources are concerned. They believe that future (and futile) 
mourning over their loss can be avoided only by heroic measures of con- 
servation in this generation. Only a brief treatment of this important 
subject of conservation is possible. 

Land settlement. We started our national existence with untold acres 
of public land. Even now there are several hundred millions of acres of 
such land, and one of the important functions of the Department of the 
Interior is to administer the laws respecting it. Two of the pressing prob- 
lems of the new nation were to get money with which to pay its debts and 
to get settlers on the land. The sale of public lands at very low prices 
brought in some revenue, and it was an important factor in the rapid eco- 
nomic and social development of the country; but it was not infrequently 
attended by the gravest scandals. Land speculation was very common, 
relatively perhaps as common as speculation in stocks a few years ago. 
Land companies bought and sold land, often tainting both transactions 
with fraud and corruption. In 1862 a new policy was introduced — land 
would be given away to homesteaders, one hundred sixty acres to go to 
any American citizen who would pay a small fee for the registration of 
his claim and do a little work on the land for a period of five years. Tens 
of millions of acres were taken up in this way, which resulted in placing 
many settlers in the territories. But speculators still had their innings, 

23 The summary is made from the lllinots Blue Book, 1935-1936, pp. 455 ff. 

24 C. A. and Wm. Beard, op, ciL, Ch. XVIII; E. G. Cheyney and T. Schantz-Hansen, 
This is Our Land: The Stoiy of Conservation in the United States (1940): Malin, The 
United States After the World War, Ch. XIX; J. T. Young, The New American Gov- 
ernment and Its Work (1933 ed.), Ch. XX; Reports of the Secretary of Agriculture and 
of the Secretary of the Interior. 
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securing lands from homesteaders, bona fide and often not, for less than 
their actual value. Despite the abuses, the system was largely justified; 
for it was certainly a speedy means of building our national empire. 

Reclamation. When relatively little of the public land naturally suit- 
able for agriculture remained, a policy of reclaiming desert land was in- 
stituted. There are millions of acres of such land in the United States. 
Some of it is very rich. All it needs is water. At first Congress encour- 
aged irrigation projects by extending aid to the states and private con- 
cerns; but since 1902 it has authorized federal construction on the public 
domain, the government to be repaid from funds raised by the sale of 
lands, royalties from oil leases, and later, receipts from irrigation and 
power contracts. The Bureau of Reclamation, located in the Department 
of the Interior, has general charge of this service. Nearly 3,500,000 acres 
now receive water from government irrigation projects and the annual 
value of crops produced on these lands is about $125,000,000. The Boul- 
der Dam on the Colorado River supplies water to desert land, gives flood 
protection to Arizona and California areas, improves navigation, and 
brings needed water for domestic supply to the southern coastal plain of 
California. Its mighty harnessed waters generate electric energy, having 
an ultimate capacity of 1,322,000 kilowatts. The Grand Coulee and 
Bonneville projects on the Columbia River will eventually irrigate about 
1,200,000 acres of land, and they are now furnishing considerable electric 

power.25 

When we consider irrigation, the question naturally comes to mind, 
Why should the government continue to reclaim land when, with the 
land now under cultivation, the farmer in normal times is able to pro- 
duce much more than he is able to sell at a fair price? Irrigation fre- 
quently costs as much as $150 per acre, sometimes $200. Obviously, large 
benefits must be found before projects on such lands can be made to pay. 
Several of the projects constructed have practically failed, the settlers not 
being able to meet the very generous terms of their water contracts. But 
there is another angle to the problem. Some of the Western states must 
rely heavily upon irrigation. Should the central government be willing to 
risk a loss in order to develop their resources? The answer has often 
been '‘No,” but very naturally it is not cheerfully accepted by the states 
concerned. Local agitation for irrigation will doubtless continue, and the 
federal government will probably grant concessions to local interests from 
time to time. 

Then, too, irrigation does not stand by itself. Reference to the Boulder 
Dam and Grand Coulee projects brought out the fact that reclamation is 
only one phase of the great problem of conservation. Viewed broadly, 
as the National Resources Planning Board views it, the problem is to devise 
a plan which takes into consideration the “use of land, water, and other 

25 Report of the Secretary of the Interior, 1941, pp. 1 if. 
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national resources, in their physical, social, governmental, and economic 
aspects.” Thus viewed, an irrigation project which might not prove to be 
a good economic venture for the government might yet be desirable be- 
cause of its social benefits. 

Federal conservation. In opening the lands to settlers, a continent 
was conquered; but, as often happens in the case of a conquest, many 
valuable things were destroyed. Settlers and corporate concerns showed 
little or no appreciation of the value of the great forests, and cut them 
down for quick profits with no thought of reforestation. Mineral resources 
falling into private hands suffered the same sort of exploitation. The story 
could be considerably enlarged. A few wise men saw the folly of this 
from the beginning; many more saw it fifty years ago; a large body of the 
people see it now. Realization of this waste brought us to a policy of 
conservation. VVe adopted the policy tardily, and perhaps we do not 
pursue it now with the proper vigor; but it marks a great improvement 
over the old method of light-heartedly parting with the nation's birth- 
right. Our public lands are now classified according to their character 
and content. Land which is primarily agricultural is still opened to set- 
tlers from time to time. Conservation is most evident in timber land, 
mineral resources, and power sites. Reclamation, discussed above, and 
soil erosion control, briefly mentioned in the last chapter, are forms of con- 
servation.-® 

i. Forest reserves. In recent years. Congress has made considerable 
effort to conserve our timber resources. The almost wanton felling of 
trees threatened not only to exhaust our timber supply, optimistic dec- 
larations to the contrary notwithstanding, but also, since forests are great 
natural reservoirs absorbing the rainfall and releasing moisture gradually, 
to bring large areas into alternating periods of flood and drought. Of 
course, the greater part of the forest land was in private hands and Con- 
gress could do little to conserve it; but Congress authorized the President 
(1891) to set aside suitable portions of the federal lands as national forests. 
No one who has done any touring in the Western states needs to be told 
that this authority has been exercised in many localities. In 1911 Con- 
gress authorized the purchase of lands along navigable streams for federal 
forests, and a few years later authorized the purchase of other forest lands. 
Not among the least important acts of Franklin Roosevelt’s first months as 
President were his orders directing the purchase of additional forest land 
east of the Mississippi and the enlistment of 275,000 men for forest con- 
servation projects. 

The Forest Service, formerly in the Department of the Interior but now 
in the Department of Agriculture, patrols of 176,000,000 acres of national 
forest, conducts experiments, lends aid and encouragement to the plant- 

26 Great national parks, such as Yellowstone and Glacier, also represent a form of 
conservation. 
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ing o£ trees, furnishes information on every phase of forestry, and, by 
placing expert advice and money at the disposal of the states, endeavors to 
secure their co-operation in forest conservation. A policy of economy 
would require that mature trees on the national reserves be sawed into 
lumber and that the government make some attempt to carry out such a 
policy; but the opposition from owners of private timber lands is often suf- 
ficient to stop activities on the government lands, the results being that 
trees on public lands grow to maturity and decay, while private owners 
are cutting their trees about four times as fast as they grow.-'^ Yet it can 
be said that a growing number of Americans, including many of those 
responsible for the management of timber companies, are becoming con- 
scious of the problem of forest conservation. 

2. Minerals. Just as the national government had freely parted with 
our timber lands prior to 1891, so it disposed of our mineral lands. The 
result in both cases was the same — prodigality, shameless waste. But since 
1910, following the policy earlier initiated with respect to forests, the 
government has shown more disposition to conserve its mineral resources. 
No longer are mineral lands sold or given away. The government ex- 
pressly reserves for itself the minerals under the soils which it sells for 
agricultural purposes. Mineral lands may be leased for mining by pri- 
vate companies; but such exploitation must be under government control 
and royalties must be paid into the national treasury. Whatever the 
merits of unhindered private ownership and development may be, Con- 
gress decreed by an act of 1920 that ownership of the public mineral lands 
should remain with the government. The Bureau of Mines, now back in 
its original Department, the Interior Department, performs most impor- 
tant functions for the government and the mining industry by conducting 
experiments and distributing information on various phases of mining. 
Since 1939 this Bureau has examined over 500 deposits of strategic mate- 
rials in 29 states and has discovered new quantities of antimony, chromium, 
manganese, and tungsten ores.^s 

Petroleum resources. The difficulties of preserving our natural re- 
sources are well illustrated by the reckless exploitation of the petroleum 
supply. Indeed, according to Harold L. Ickes, Secretary of the Interior, 
“compared with oil, we have been as frugal as a Scotsman in the manage- 
ment of our other natural resources.’' Oil has been taken from the 
ground with little thought of future needs. Conservationists have warned 
that the supply is limited; that in 40, 50, or 60 years it will be seriously de- 
pleted. But oil kings have replied that when “such prophets of disaster 
as Pinchot and his faction” have died and are forgotten, there will be 
plenty of oil for our children’s children. They also denounce the con- 

27 C. A. and Wm. Beard, op, cit,^ p. 560. 

28 United States Government Manual, Fall, 1942, p. 264. 

29 In the New York Times, June 11, 1933, sec. 8, p. 1. 
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servationists'for “hurting business.” In normal times it is good business 
— good temporary business — to believe that the “cruse of oil will never 
fail”; for that belief justifies rapid exploitation. But nearly all of our 
reputable geologists tell us that this is a vain hope born of a burning de- 
sire for quick profits. Indeed, many petroleum refiners know that the 
oil resources in the United States, large as they are, are very definitely 
limited. Proof of this is found in the very active efforts made by officials 
of great oil companies to secure the backing of the government in their 
exploitations of foreign oil fields. But the public seems inclined to heed 
the oilman’s cheerful prophecy of endless plenty.^o Perhaps the Second 
World War is teaching us that our supplies of oil are not inexhaustible. 

The oilmen in recent years have learned that too much oil can be pro- 
duced. New gushing wells have flooded the market during depression 
years, bringing the price so low that wells have been operated at a loss. 
The wells in east Texas alone, flowing at full capacity, could now supply 
the nation’s normal demand. With the great surplus (accompanied by 
much greater waste) created by the 400,000 wells in the country, it is not 
difficult to understand why oil has sold for 25 cents per barrel — in at least 
one case for as low as 4 cents. The representatives of this industry, the 
second in the land, have tried to reach agreements to limit production, but 
a minority group has always nullified such voluntary plans of co-operation. 
Some states have legislated, but this has failed because the oil industry is 
too big and powerful to be handled by the action of individual states. 
The President, the Secretary of the Interior, and Congress were asked to 
act in the spring of 1933. The result was that the oil industry received 
special attention in the National Recovery Act. 

Among other powers given the President to regulate the industry was a 
very significant one authorizing him to prohibit the transportation in 
interstate and foreign commerce of petroleum and its products produced 
in excess of the amount permitted by state law. But the first New Deal 
legislation to receive the judicial veto was the oil control section of 
N.I.R.A. The Supreme Court held that the power to prohibit the ship- 
ment of “hot oil,” which the oil control section gave the President, was a 
delegation of legislative power and therefore unconstitutional.^**^ Con- 
gress then passed another law. This time it delegated no authority, but 
went Straight to the heart of the matter by prohibiting the shipment in 
interstate and foreign commerce oil produced in excess of the quotas per- 
mitted under state law. In April, 1942, the President designated the Sec- 
retary of the Interior as Petroleum Co-ordinator for War. The Secretary 
has wide power to deal with the production, refining, transportation, and 
marketing of petroleum, particularly where their functions relate to the 
war program. 

80 See J. Ise, The United States Oil Policy (1927). 

81 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 
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3. Water power. Federal control of water power has come to be a 
major issue in our time. Power sites have been taken up one after another 
by private concerns, and a hydroelectric power industry of colossal pro- 
portions has developed. Realizing that most of the power sites would 
presently be in private hands, Congress, in 1920, passed a comprehensive 
act relating to the use of water power on public lands and navigable 
streams and creating a Federal Power Commission composed of the Secre- 
taries of Agriculture, the Interior, and War. An act of 1950 created a 
new commission with enlarged powers, its five members to be appointed 
by the President and the Senate. When hydroelectric construction, 
whether private or municipal, is proposed on a location within the scope 
of the Power Act, a license must be secured from the Commission, such 
license to run not more than fifty years. The Commission is empowered 
to regulate rates, services, and the issue of securities by companies so li- 
censed, provided state regulatory bodies lack the necessary powers. 

The authority of the Commission has been considerably widened by 
recent legislation. The Public Utility Act of 1935 gives it jurisdiction 
not only over water power projects on navigable streams or affecting inter- 
state or foreign commerce, as previously provided, but also over the intei*- 
state movement of all electric energy. In other words, the Power Com- 
mission became a sort of interstate commerce commission for the regulation 
of rates and services of interstate electric power companies. The Natural 
Gas Act of 1938 extends the power of the Commission to that commodity 
as the act of 1935 extended to the Commission the authority to regulate 
electric energy moving in interstate commerce. The Commission is also 
given certain supervisory duties in respect to the administration of the 
Tennessee Valley Authority, Bonneville Dam, and Fort Peck Dam. The 
Commission now has the tremendous task of mobilizing the electric power 
of the United States to meet the demands of the war industries. 

The Tennessee Valley Authority, During the First World War and 
in the years immediately following, the government spent $165,000,000 
for the construction of a dam and two nitrate plants at Muscle Shoals, on 
the Tennessee River. Constructed primarily for the war emergency, from 
1919 to 1933 they seemed to be the government's white elephant. Various 
bids from private firms, including one from Henry Ford, were rejected. 
Senator Norris led a lonely and determined fight for government opera- 
tion, and twice Congress enacted the legislation, but the idea of “the 
government in business" brought prompt vetoes from Presidents Coolidge 
and Hoover. 

In May, 1933, the United States started, in the language of President 
Roosevelt, “the widest experiment ever conducted by a government" — a 
conservation project embracing a large river and its six principal tribu- 
taries, including parts of seven states, covering an area of 41,000 square 
miles, and touching the lives of about 2,500,000 people, more than two 
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thirds of whom are classified as rural. Roosevelt was hardly less enthusias- 
tic for the project than Senator Norris, w^hom he congratulated as the 
"‘grandfather'" of the Tennessee Valley Authority Act. Three adminis- 
trators are designated to carry out its several purposes. Its main purposes 
are these: development of the Tennessee River for navigation, flood con- 
trol, generation of electric power consistent with flood and navigation 
control, experimentation in the proper use of marginal lands, and refor- 
estation development, all concentrated on “the economic and social well- 
being of the people living in said river basin." 

To carry out its mandate to develop the Tennessee River for navigation 
and to obtain a maximum degree of flood control in the drainage areas of 
the Tennessee and the Mississippi, the Authority has constructed eight or 
ten dams on the Tennessee and its tributaries and has several others in 
process of construction. The Authority has given special attention to the 
production and distribution of electric power. In June, 1942, it had con- 
tracts to sell power wholesale to 128 municipalities, counties, and co- 
operatives, and 15 private utility companies. With the exception of the 
private companies, these agencies distribute the power to consumers at 
rates agreed upon with the Authority. The corporation (the T.V.A. is a 
corporation) and local governments and co-operatives have purchased the 
facilities of utility companies in a wide area at an aggregate price of 
111 6,000,000. The main purpose of the corporation is to supply electric 
energy at very low rates, which rates, it is hoped, will serve as a “yardstick" 
for other distributors of power. Another phase of the T.V.A. program is 
that of improving, increasing, and cheapening the production of fertilizer. 
In achieving this purpose, it has developed new and improved plant food 
products, the use of which has been incorporated in the agricultural 
programs of established agencies: Farmers using these fertilizers must re- 
adjust their methods in the interest of soil conservation, thus contribut- 
ing to the battle against soil erosion and helping to build up adequate 
watersheds. 

The statute creating the Authority requires it to hold its facilities availa- 
ble for national defense, and since 1940 the Authority has reoriented its 
entire program to aid in meeting the war needs. The corporation is now 
producing nitrate, an essential ingredient of high explosives; pure ele- 
mental phosphorus, a material of chemical warfare; and calcium carbide, 
needed in synthetic rubber production. In July, 1941, Congress appro- 
priated a large sum to be used for installing new power-producing units. 
The Authority expects soon to have an installed capacity of 2,800,000 kilo- 
watts, the greater part of which will be used for war production.®^ 

Other federal power projects. Twenty-eight power plants are operat- 
ing under the Bureau of Reclamation. As of July, 1942, their installed 
capacity was nearly 1,500,000 kilowatts. Of this Boulder Dam px‘oduces 
United States Government Manual, Fall, 1942, pp. siof. 
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more than one half. The Columbia Basin Project, which includes Grand 
Coulee Dam and the Bonneville Dam, when installations are complete, 
will provide the largest power pool in the nation. All of these projects are 
now furnishing power for defense industries. Government power devel- 
opment has by no means received universal acclaim, but it has certainly 
come in handy for the war emergency, and it is possible that its usefulness 
at this time may strengthen public support for it in normal times. 

State conservation. Supplementing the work of the national govern- 
ment and co-operating with it in a number of functions, the state conserva- 
tion services are not insignificant. In a number of states, such services are 
gathered into a single department in accordance with the national plan of 
placing most of these functions in the Department of the Interior. In 
other states, they may be scattered among various boards and commissions. 
Whatever the organization may be, the administrators are charged with 
numerous duties and powders respecting irrigation, drainage, mineral re- 
sources, forests, fish and game, parks, and so on. 

The North Carolina system. A suitable example of a state conserva- 
tion program is found in North Carolina. It has a Department of Con- 
servation and Development, headed by a Director who is advised by a 
Board. For convenience of administration, the work of the Department 
is divided among several divisions. The Forestry Division is concerned 
with the 21,000,000 acres of land (most of it privately owned) in timber of 
some kind or best adapted to the growth of timber. Specifically, this 
service engages in the work of forest protection, including fire prevention, 
fire fighting, and the enlistment of ^'minute men” for the latter purpose; 
has charge of the forest nursery, from which it annually distributes to 
farmers at cost several hundred thousand seedlings for reforestation; ad- 
ministers the state parks and forests; and collects and distributes informa- 
tion on forest resources. For forest protection each state receives federal 
aid under the Clarke-McNary Act. 

The Game Division protects the supply of bird and animal life and 
rehabilitates the wild life of the state by contributing to its increase. 
These functions it seeks to accomplish through education, the establish- 
ment of game refuges and sanctuaries, limiting the open seasons, and the 
like. The Division of Inland Fisheries is charged with the enforcement 
of laws applying primarily to sport fishermen, and the Commercial Fish- 
eries Division with the enforcement of laws appropriate to its title. Both 
divisions co-operate with the United States Bureau of Fisheries in main- 
taining fish hatcheries. 

The Water Resources Division makes surveys, keeps a close watch on 
power developments, gives special attention to future hydroelectric needs 
of the state, and co-operates with the Federal Power Commission, to men- 
tion only a few of its duties. 

Certainly no less important than several other divisions named is the 
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Division of Mineral Resources, which conducts geological surveys, identi- 
fies samples of minerals sent in from any section of the state, and publishes 
scientific bulletins. 

To aid commerce and industry generally, a division under that title was 
established. It makes business surveys in various industries, keeps in close 
contact with chambers of commerce, and co-operates with the Federal 
Bureau of Foreign and Domestic Commerce where practicable. Finally, 
the Division of Public Relations advertises the state, not brazenly or at 
great expense, but commonly through news articles and photographs 
which are printed in papers and journals without expense to the common- 
wealth. 

Planning for conservation. Although Americans have had some experi- 
ence with planning, especially in cities, we have been very slow to come 
to the realization that the best use of our national resources can be brought 
about only after careful studies of those resources have been made and 
plans for their development have been formulated and adopted. With 
this idea in mind the President, in 1934, established the National Resource 
Board. This agency, now a part of the Executive Office of the President 
and designated the National Resources Planning Board, has only advisory 
functions, but they are comprehensive. Its duties, among others are: to 
prepare and make available to the President, with recommendations, data 
and plans which may be helpful to a planned development and use of land, 
water, mineral, and other national resources, and such related subjects as 
may be referred to it by the President; (2) to co-operate with governmental 
agencies, federal, state, and local, and with any public or private planning 
or research agencies, in carrying out any of its duties; (3) to record all pro- 
posed federal projects involving the acquisition of land and land research 
projects and to provide the agencies concerned with information pertinent 
to the projects. 

Planning boards or councils have been established by nearly all of the 
states, and some of these states have united in forming regional planning 
commissions. The idea of planning has even been adopted in some coun- 
ties, State planning boards, largely through their full-time research staffs, 
have made studies and recommendations on such subjects as population 
and population trends, land-use, housing, water resources, fiscal policies, 
and governmental organization. The regional commission is concerned 
with planning for the larger area and with co-ordinating the efforts oT the 
states in that area. An example of the sort of work such a commission 
may be expected to do is furnished by the Report of the Pacific Northwest 
Regional Planning Commission on the Columbia Basin (1935). The re- 
port gives a rather complete picture of the population, resources, and 
future possibilities of the four states (Washington, Oregon, Idaho, and 
Montana) in that region, and devotes special attention to the resources of 
the Columbia River and their possible uses. 



Agriculture and Conservation 685 

Work of this type is done usually at the request of the President or the 
National Resources Planning Board. In any case, the Board keeps in 
close touch with all activities of this kind. One point which the Board 
constantly emphasizes is that the resources and needs of regions vary 
greatly and that, in consequence, programs for development should not 
be uniform. At the same time, it dwells upon the necessity for national 
planning, a planning system which takes into account not only the inter- 
ests of particular areas but also the national interests as a whole. Re- 
gional rivalries, state rivalries, and even intrastate rivalries will make 
difficult the attainment of this very desirable objective.®^ 
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Safety, Health, and Social Welfare 

* * * 


This chapter deals with a few functions of government which come very 
close to the life of the individual — public safety, public health, public 
morals, social security, and education. 

I. PUBLIC SAFETY ^ 

A number of functions might be included under the heading of public 
safety. The national government makes numerous safety regulations 
respecting passengers and employees of common carriers in interstate and 
foreign commerce, co-operates extensively and effectively with the states 
and mine operators in preventing mine disasters and in mine rescue work; 
makes large appropriations for flood prevention; and performs other serv- 
ices in the interest of public safety.^ The states have many more safety 
regulations, applicable to commercial transportation, ordinary motor 
vehicle traffic, industrial establishments, and the like. The more impor- 
tant of these national and state measures have been considered in the 
previous chapters on commerce and labor. In this section the term “pub- 
lic safety" is given a more limited application, being restricted to police 
and fire protection. The state makes the general laws defining crime, 
leaves the city to enact minor regulations, and entrusts the city almost 
completely with the task of law enforcement within its limits. In the 
matter of fire protection, the state lays down only very general standards, 
leaving the city with even more responsibility than it has in police ad- 
ministration. Of course, rural communities have their problem of pi'o- 
tection; but it is small in comparison to that which is presented to the 
cities. Consequently, this section deals almost exclusively with the latter. 

1 Federal Bureau of Investigation, Standards in Police Training (1939); E. H. Crosby 
and others, Handbook of Fire Protection (1936 ed.); A. F. Macdonald, American City 
Government and Admhiistration (194^ cd,), Chs. XXXII-XXXIV; W. B. Munro, 
Municipal Administration (1934), Chs. XXIV-XXXI; National Commission on Law 
Observance and Enforcement, Report on Police (Report No. 14, Stale Government, 
March, 1934, “Aids to Justice’* issue: J. M. Pfiffner, Municipal Administration (1940), Chs. 
VIII, IX, XIII; August Vollmer, The Police and Modern Society (1936). 

2 C. A. and Wm. Beard, The American Leviathan (1930), pp. 593 if. 
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A. The Police System 

Development of the police system. The great cities o£ the ancient 
world had fairly adequate police protection; but its almost complete ab- 
sence in the medieval cities was one of the principal reasons why life in 
them was precarious. Indeed, the same lack of protection made the day 
unsafe and the night hideous in English cities until well into modern 
times. The only guardians of the law were the residents, who took turns 
walking the unlighted streets, perhaps whistling in futile attempts to hide 
their fear. Substantial citizens busy with their private affairs hired 
loafers and disabled men to take their turn as watchmen. In London, 
bellmen were chosen to supplement the watchmen; but they proved no 
more efficient. Both were the common subjects of jests, and rowdies 
often made them the victims of rough practical jokes. Crime flourished 
to such a degree that the London gentleman who had to be abroad at 
night took a guard with him. All this went on until 1839, when Robert 
Peel,^ the Home Secretary in the British Cabinet, persuaded Parliament 
to create a professional police system. Hooted and jeered, occasionally 
violently assaulted, the life of the early policemen was not pleasant; but 
it was not long until the high character of their work earned them the 
respect, even the affection, of the public. 

Until after the middle of the nineteenth century, American cities at- 
tempted to preserve order in the old English way, and with as little suc- 
cess. A group of students, having taken their examinations and “out to 
make an evening of it,” might conclude the celebrations by beating up 
“the watch.” A legislative investigation of conditions in New York City 
led to the adoption, in 1844, of a police system after the new British 
model. As the New York force soon displayed greater energy in sup- 
pressing crime than the unorganized and undisciplined peace officers had 
shown, practically all of the larger cities followed the new model in the 
course of a few years. 

Modem police organization. The police in a few of the large cities 
are under state control. This is not unreasonable, since the policemen 
are engaged chiefly in enforcing state laws. But the cities bear the cost, 
and they usually resent state “interference” in their affairs. Conse- 
quently, municipal authorities are allowed to direct the police in nearly 
all of the cities. A board or a single commissioner has general charge 
of the city’s police. The commissioner method, because it offers less op- 
portunity for political manipulations and provides full-time service and 
unity of command, is commonly employed. Commissioners are rarely 
appointed from the force, men of broader experience and more general 
qualifications being preferred. Lawyers, doctors, real estate men, bar- 

3 Policemen were first called “Peelers” and “Bobbies,” and later, because of their copper 
buttons, “coppers“ — ^shortened to “cops” in America. 
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bers, bankers, undo'takers, and others, are appointed to the post in rapid 
succession, two years being about the average tenure. The board or com- 
missioner is charged with the broad duties of determining policy and 
organizing and managing the police force. In some cities the chief 
administrators must be guided by civil service rules in such matters as 
making appointments and promotions. 

In immediate command of the police force is a chief of police, com- 
monly selected from the force. Smaller cities usually do not feel the 
need of both commissioner and chief, and, in consequence, they fre- 
quently combine the functions of both officers in that of the chief of 
police. Attached to the headquarters of the chief are various inspectors, 
sergeants, and patrolmen. Stationed in precincts or districts are cap- 
tains, with their lieutenants, sergeants, and patrolmen, each captain be- 
ing a sort of chief in his district but very definitely responsible to the big 
chief at the central station. Large cities usually have intermediate units, 
divisions, one for every four or five precincts. The chief officer of a divi- 
sion is usually known as “inspector.” 

Police training. Formerly it was thought the policemen needed no 
special training. It was believed that physical strength and common 
sense, backed up by a club, a gun, and a pocket manual, made a patrol- 
man. One commissioner explains how he fits recruits for their task: “I 
say to him that now he is a policeman, and I hope he will be a credit to 
the force. I tell him that he doesn’t need anybody to tell him how to 
enforce the law; that all he needs to do is to go out on the street and 
keep his eyes open. I say ‘You know the Ten Commandments, don't 
you? Well, if you know the Ten Commandments and you go out on 
your beat and you see somebody violating one of those Commandments, 
you can be sure that he is also violating some law.’ ” ^ Such grossly in- 
adequate “training” gives us policemen as unprepared for ordinary patrol 
duty as the inspector who gave it. Years ago the Europeans learned that 
policemen should be trained, and they provided facilities for such train- 
ing; but only in the past thirty years have American cities responded to 
this crying need. Many cities still leave their officers to follow their 
common sense and the Ten Commandments, although some of these 
easy-going municipalities select their men under civil service rules. 
Other cities, not discounting the importance of common sense or a knowl- 
edge of the Commandments, select their recruits by competitive examina- 
tions, and then give them instruction in police powers and duties, elemen- 
tary law, rules of evidence, legal procedure, first aid, the handling of 
prisoners, criminal identification, report writing, and other subjects. 
The very comprehensive three-year curriculum for policemen of Berkeley, 
California, has attracted the widest attention, and it is commonly rated as 

^ Quoted in Macdonald, op, cit,, p. 467, from Report of the Sub-Committee on Police to 
the Crime Commission of Neto York State, p. 27, 
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the best in the country, certainly as one of the very few that really provides 
adequate training. 

Police duties. As the private soldier does the fighting for an army, so 
the patrolman is the principal law enforcer for the police department. He 
is on active duty eight hours a day, on reserve for another eight hours, and 
free the remaining time. On duty he may walk or use a motorcycle or an 
automobile, depending upon the character and length of his beat. He 
must cover his patrol within a certain designated time, keep his eyes open 
for violations of law, give particular attention to suspicious characters and 
disreputable places, and make arrests when necessary. Often a law is vio- 
lated in such a trivial manner that an official warning accompanied by a 
smile is sufficient; another infraction may be of such a nature as to call for 
a stern reprimand; a third may be properly dealt with only by a prompt 
arrest. The patrolman is therefore a walking judge, handing out decisions 
in very minor cases and determining what cases are sufficiently grave to 
warrant regular legal prosecution. The patrolman must also serve as a 
sort of information bureau, report accidents, and carry out any special 
orders of his superiors. In recent years, traffic regulation has become a 
special police problem. Bells, lights, “one-way streets,” and “no.U turns” 
all help; but personal supervision is necessary. Patrolmen are detailed 
from the regular force for this work, often after special training for it. To 
the average citizen the traffic officer is now a more familiar figure than the 
patrolman. 

Major crimes are commonly committed by experts. The trails they 
leave can be followed only by officers of the law whose skill at detection is 
equal to the professional criminals* art of concealment. Patrolmen who 
seem to have an aptitude for this highly scientific work of investigation and 
detection are sometimes detailed for it; but the selection of the detective 
force by special civil service tests should give a better qualified personnel. 
The latter method is now used in a number of cities. Whatever the 
method of selection may be, the necessity for special training for this service 
is now generally recognized. Despite efforts at improvement in recent 
years, we are still far behind the great European cities in the type of per- 
sonnel attracted to the service, and, following somewhat logically from this, 
in the application of science to detection. 

Criticism of the police system. The police force of a typical American 
city is grossly inefficient. Crime flourishes, and few arrests are made. 
“The American professional criminal,” says Professor A. F. Macdonald, 
“soon learns that his occupation is fairly safe as well as highly lucrative.” ® 
What is the reason for this? In 1931 the National Commission on Law 
Observance and Enforcement offered a number of reasons.® They are 
worth reproducing at some length: 

5 op. cit.i p. 464. 

« Report No. 14, pp. 1-9. 
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(1) “The short and insecure term of office of the chief' — 2.41 years in 
the great cities; “his control by the politicians whether linked in alliance 
with the criminals or not in his appointment and conduct of the office; 
his lack of independence; and frequently his incompetence for the place." 
No other city has such a fine record as Milwaukee for speedy detection, an 
rest, and trial of criminals. “The citizens there lay it to the fact that the 
city has had only two chiefs of police in 46 years and no control over the 
chief is ever attempted by the politicians." 

(2) “The second outstanding evil of such poor police administration is 
the lack of competent, efficient, and honest patrolmen and subordinate 
officers. The latter are with rare exceptions selected or promoted from 
the rank and file of the patrolmen, possibly by reason of seniority, but more 
likely by direction of politicians whose private interests are to be sub- 
served. Even where there are civil service examinations, the hand of the 
politician is all too plainly visible in such promotions." The patrol- 
men are selected “because of their partisan political activities or by civil 
service examinations, which can only remotely rriake certain of their quali- 
fications for the discharge of their duties." Practically no effort is made 
to educate, train, and discipline them and to eliminate the incompetents. 
The patrolmen look to their political backers for retention and promotion 
in the service. 

(3) “The lack of efficient communication systems whereby intelligence 
of the commission of a crime and descriptions of the criminals may. be 
quickly spread over a wide territory. . . . The tools for the detection, 
pursuit, and arrest of the criminal should be better than the equipment 
of the criminal in his commission of the crime and escape from the scene 
of it." The need for faster automobiles and especially for teletype and 
radio is emphasized. “We venture to state . . . that, with perhaps two 
exceptions, not a single police force of cities above 300,000 population 
has an adequate communication system and equipment essential in these 
days to meet the criminal on even equal terms." 

(4) “The well-known and oft proven alliance between criminals and 
corrupt politicians which controls, in part, at least, where it does not 
wholly do so, the police force of our large cities, might well be taken as 
a primary cause for police inefficiency, since it rules the head and every 
subordinate, and lays a paralyzing hand upon determined action against 
such major criminals." 

(5) “The excessively rapid growth of our cities in the past half cen- 
.tury, together with the incoming of so many millions of immigrants, ig- 
norant of our language, laws, and customs, and necessarily adhering, in 
their racial segregation in large cities, to the language and customs of 
their native lands, has immeasurably increased the difficulties of the 
police in detecting crime among the foreign born," (Notice that the 
Commission states only that it is difficult to detect crime among the 
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foreign born. The charge commonly made that this element of the pop- 
ulation is more given to crime than the native population is shown to be 
false by the same Commission in its tenth report, entitled “Crime and the 
Foreign Born."') For better detection of foreign born criminals, the 
Commission suggests more policemen of non-English speaking nationali- 
ties and a force of secret service officers known only to the chief and re- 
porting only to him. 

(6) Finally, the Commission reports that “there are too many duties 
cast upon each officer and patrolman. This is the outcome of the transi- 
tion from rural or small-town policing to city communities.” It recom- 
mends “segregations of patrolmen under designated officers who would 
have charge of prevention and detection of specific crimes.” 

State Police. The Texas Rangers, celebrated in song and story, were 
established by the Republic of Texas as a border patrol. Although as 
early as 1865 Massachusetts had a number of state constables, the idea of 
a state police system did not definitely take shape in any American state 
until 1905, Pennsylvania leading the way in that year. The reasons for 
the establishment of the “state constabulary” in Pennsylvania were the 
break-down of the sheriff-constable system in rural communities and the 
disturbed industrial conditions in the coal and iron regions. For some- 
what similar reasons, fifteen or more other states, principally industrial 
states of the East, have established police forces. They are usually bet- 
ter trained, organized, directed, and disciplined than the city forces. 
They are usually unpopular with city police forces, out of jealousy per- 
haps, and labor hates and fears them because of their availability for 
service in strike areas. The principal function of the state police has 
been that of exercising general police authority in rural areas, supple- 
menting the work of rural peace officers. The local officers are practi- 
cally helpless in combating motorized crime, while the state police is 
equipped to apprehend the fast moving criminals. A few states even 
have “aircops.” Other duties of the state officers consist of enforcing 
state statutes relating to fishing, hunting, fire prevention, gambling, and 
the like. It is said that the state police in some of the Eastern states 
have set a new standard in police administration and will acquire a larger 
significance in the future. With criminals recognizing no local bound- 
aries and moving swiftly from one area to another, it seems very logical 
that the officers of detection should be no less free to ignore boundaries. 
The highway patrols with which the motorist is familiar are not ordi- 
narily authorized to serve as general police. They are simply charged . 
with the duty of enforcing the motor vehicle laws.^ 

The Federal Bureau of Investigation. Because it is national and effi- 
cient this Bureau is one of the most promising agencies of crime detec- 
tion. It not only trains its own G-men, but in July, 1935, it established 

7 Bruce Smith, *'State Police,” State Government, March 1934, pp* 51-54. 
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the National Police Academy to afford training to local and state law 
enforcement officers. The Academy does not “go out’’ for numbers, 
but insists that representatives selected to the training be carefully chosen. 
Its few hundred graduates have returned to their cities and trained per- 
haps 100,000 police officers. The F.B.I. maintains a laboratory in which 
may be made every type of examination — microscopic, chemical, etc. — 
which might lead to crime detection. Its identification division now 
contains more than •22,000,000 fingerprints. Not all of these are finger- 
prints of criminals, for many good citizens have sent their fingerprints 
to the division having in mind the possibility that they might be useful 
some day in establishing civil identification. Organized reporting of 
crime is an essential weapon in the war against organized crime. Since 
1930 the Bureau has been collecting national police statistics, and at the 
present time cities in which more than half the population of the coun- 
try resides co-operate in this service. 

From the date of the passage of the Federal Kidnaping Act (1932) to 
1941, the Bureau investigated 204 cases of kidnaping and solved all but 
two of them. During the same period, the Bureau investigated several 
thousand cases under the federal extortion statute and convictions were 
secured in 746 cases. Other statutes which the F.B.I. is active in enforc- 
ing include the Stolen Property Act, the Fugitive Felon Act, the Fed- 
eral Bank Robbery Act, the White Slave Traffic Act, and the Selective 
Training and Service Act.® 


B. Fire Protection 

The importance of fire prevention. Fire losses in the United States 
amount to about a million dollars a day. Our per capita losses are much 
higher than those of any European country. Yet we have the best fire- 
fighting forces and equipment in the world. Our soldiers who were in 
the A.E.F. (1917-1918) often remarked that medium-sized French cities 
seemed to have no force or apparatus for fighting fires, while in American 
cities of the same size there was the daily drama of shrieking sirens, roar- 
ing motors loaded with equipment and firemen, and pedestrians scurry- 
ing to places of safety. Asked to state how much property he had seen 
destroyed by fire in France, the doughboy often admitted he had seen 
no fires. Now the French do have an occasional fire and they do have 
an organized system of fire fighting; but this is not their major line. 
Their efforts are concentrated upon preventing the occurrence of fires, 
rather than in fighting them. So well does this policy succeed in Euro- 
pean countries generally that they have not felt the necessity of develop- 
ing the firefighting art to the point of American efficiency. They are 
willing to concede that we are the champion fire-fighters of the world. 

^Report of the Attorney General 1941, pp. 177 ff. 



694 Government in the United States 

How do the Europeans prevent fires? In the first place, lumber is so 
expensive that few persons want to erect frame buildings. In the second 
place, their laws prohibit frame structures in any areas where they will 
constitute a fire menace. And, in the third place, the use of fire in dwell- 
ings and places of business is thoroughly regulated by law. In recent 
decades American cities have seen the wisdom of fire prevention. Al- 
though they may still lay disproportionate emphasis upon fire-fighting, 
the matter of prevention has been seriously undertaken. 

American methods of prevention. All of our large cities have rather 
elaborate regulations respecting fire prevention, and nearly all of the 
other cities have rules more or less suited to their needs. The rules com- 
monly fix fire limits; that is, areas in which only buildings of a certain 
fire-resisting type may be constructed. There is a lot of talk about fire- 
proof buildings; but there is no such building. There are buildings 
which will not burn, but no buildings which will not crumble when sub- 
jected to high temperatures, temperatures that may be developed by 
neighboring buildings in conflagration. Hence, even the so-called fire- 
proof (actually only fire-resisting) buildings are not safe unless all build- 
ings in the same area are constructed of noncombustible materials. Of 
course, some flexibility is provided for in the fire-prevention rules. 
Buildings such as theaters, in which a fire would likely cause loss of hu- 
man life, may have no wood materials except for trimmings. Stores and 
shops are ordinarily allow^ed wood floors and partitions, but no other use 
of timber is permitted. Still more wood may be allowed in the structure 
of other buildings. It should be noted that these ordinances prescribing 
the type of building materials that may be used are not retroactive — 
they apply only for buildings to be erected; they do not require the demo- 
lition of structures standing at the time such ordinances are passed. 

Equal in importance to the rules themselves is their enforcement. A 
staff of trained inspectors must be provided. Cities have commonly 
failed to engage a sufficiently large and competent staff. They have not 
always found honest men. It costs a little more to conform to the build- 
ing material requirements, and it has been found that inspectors are 
sometimes lenient in this matter. Contractors who have good standing 
at the city hall know that the inspectors are not going to bother them 
overmuch. Then, too, the people who risk their lives in unsafe build- 
ings are not particularly concerned about the enforcement of the fire- 
prevention ordinances. They are not sufficiently educated on the subject 
of fire prevention either to demand that fire ordinances be enforced or to 
refrain from acts of individual carelessness which often cause fires. Per- 
haps, after all, we Americans enjoy our fires.® 

The fire department. Fire fighting will always be necessary; preven- 
tion will only lessen the need for it. Until around 1850, American cities 

» Macdonald, op. cit., pp, 500-503. 
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relied upon volunteer fire brigades for this function. Boys about town 
who wanted some excitement or who saw fire fighting as an avenue of 
approach to politics were quite willing to “run,” and they did it very 
well, although rival companies, arriving at a conflagration about the 
same time, occasionally fought each other and almost forgot the fire. All 
cities of any considerable size now have full-time, professional firemen. 
The chief of the fire department is commonly appointed by the mayor, 
and the other officers of the department are selected in about the same 
manner as police officers. The ordinary firemen are usually selected 
under civil service rules requiring competitive examinations. When ap- 
pointed, they are given a little training, very little in some cities, and 
assigned to places as engineers and hosemen. The fire-fighting force, 
like the police force, is distributed over the city at conveniently located 
stations, a captain being in charge of each station. It may be of some 
interest to note here that, while an American city has fewer policemen 
than a European city of the same size, it has about twice as ma.ny fire- 
men, and pays three times as much for fire protection. 

Fire-fighting equipment. Cities usually keep their fire-fighting equip- 
ment up to date. Horses and steam engines have given way to motors, 
and ladder trucks now have ladders of the quick-lifting aerial type. 
Chemical extinguishers are in use everywhere. Heavy streams of water 
are forced through turret pipes and deluge sets. High pressure systems 
are installed for the business districts, the pressure sometimes being as 
much as 300 pounds per square inch. Smoke helmets and gas masks 
enable firemen to go where they never went before and come out alive. 
Pulmotors enable them to resuscitate persons who have been overcome 
by smoke. Within three minutes after an alarm has sounded, a com- 
pany is usually at the scene of the fire, a stream is turned on, and, says 
one chief, “in a few minutes the furniture goes floating out of the win- 
dow.” This remark indicates that in extinguishing a fire more damage 
may be done than is caused by the fire itself. Many fire-fighting units 
do not seem to be concerned about this, but the more progressive ones 
carry waterproof covers, brooms, mops, and so on, and do systematic 
salvage work. 

Private fire protection. Factories, department stores, and other large 
commercial establishments do not rely solely upon the city for fire pro- 
tection. They have their watchmen, who make the rounds and punch 
clocks to give proof that periodic inspection was actually made. Me- 
chanical watchmen and fire extinguishers in the form of automatic 
sprinklers are usually installed, frequently under legal requirement. 
These are sealed with a substance which melts when a fire breaks out, 
thus releasing the water to deluge the affected area and to sound an 
alarm attached to the sprinkler-head. It is estimated that private per- 

10 Quoted in Munro, Municipal Government and Administration (1925) Vol. II, p. 254. 
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sons and establishments pay about one third as much for fire protection 
as the cities spend on their fire departments.^^ 

II. PUBLIC HEALTH 

Much more progress has been made in guarding society against disease 
than in protecting it from the violence of its own members and the rav- 
ages of fire. Advances in health protection are particularly noteworthy 
along the lines of prevention, the very lines on which our police and fire 
systems are weakest. All the governments — national, state, and local — 
play an important part in preserving the health of the people. 

Federal protection of health. The right to engage in health activities 
is not one of the powers delegated to the national government, but that 
does not matter. Its powers to regulate foreign and interstate com- 
merce, to operate a postal system, and to levy taxes and appropriate 
money are quite sufficient. In addition to maintaining numerous hos- 
pitals for its soldiers, sailors, ex-service men, sailors of the merchant 
marine, civilian government employees, and lepers, the federal govern- 
ment performs a number of other health services. 

1. Quarantine regulations. The immigration officials see to it that 
diseased immigrants do not enter the United States; but disease may be 
carried by general passengers, crews, unsanitary ships and their accom- 
panying pests, particularly rats, as well as by the lowly immigrant in the 
steerage. Congress has succeeded in lessening this danger by appropriate 
legislation. Any ship from a foreign port desiring to dock in an Ameri- 
can port must procure from an American consul at the port from which 
it sailed a certificate attesting to its sanitary condition and the health of 
its crew and passengers. Upon arrival at quarantine, a ship is given 
another inspection by our domestic health officers before she is allowed 
to dock. It is clear, of course, that the authority of the national govern- 
ment to make and enforce regulations of the type described arises under 
its power over foreign commerce. 

2. The pure food and drugs acts. The interstate commerce power 
has been still more useful in the hands of the national government in 
safeguarding the Health of the public. It has not been used so much to 
restrict the travel of diseased persons between the states, but chiefly in 
respect to foods and drugs. In the latter part of the last century the 

11 Ihid,, pp. 255-256. 

12 C. A- and Wm. Beard, op, cit, pp. 578-593; F, G. Bates and O. P. Field, State Govern- 

ment, (1939) pp. S 47 ” 55 ^» Macdonald, op, cit, Chs. XXXVI-XLII; Munro, op, cit., XXII- 
XXIII, XXXIV-XLI; J. A. Fairlie and C. M. Kneier, County Government and Adminis- 
tration (1930), Ch. XV; W. G. Public Health Administration in the United States 

(19S5); J- Pfiffner, Municipal Administration (1940), Chs. XIV, XIX, XXII, XXVI; W. 
V. Reed and E. Ogg, New Homes for Old, (1940). United States Housing Authority 
(functions now taken over by the Federal Public Housing authority), various reports. 
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market was flooded with adulterated food, diseased meat, and all kinds 
of remedies guaranteed to cure any kind of disease. The people were 
not only the victims of deception, but many of the products sold them 
were very injurious to health. In response to what amounted almost 
to a popular uprising, Congress enacted the Food and Drugs Act and the 
Meat Inspection Act in 1906.^® Despite the strenuous opposition of 
business most affected by these laws and the lingering resentment a few 
individuals still bear toward the government for its efforts to protect 
them from stimulating '‘cure-alls" concocted by their favorite quack, 
mail-order doctors, the food and drug laws arc rated among the most 
beneficial statutes of the past fifty years. They close, the channels of in- 
terstate and foreign commerce to unhealthful, adulterated, or misbranded 
foods, meat, beverages, and drugs. Specifically, the Meat Inspection Act, 
administered by the Department of Agriculture, requires approval by 
federal officers of all slaughterhouses preparing meat for interstate trade; 
the inspection of animals before slaughter; and the inspection of meat 
for packing or canning. 

With respect to other foods, the Food and Drugs Act prohibits such 
practices as the use of harmful preservatives, the adulteration of a food, 
unless the label faithfully reveals such adulteration, and the selling of 
one product under the name of another. The same rules apply to bev- 
erages. As for drugs, those medicines which contain such ingredients as 
alcohol and laudanum must have the percentage indicated on the label.* 
Other drugs must conform to standards recognized by the United States 
Pharmacopoeia, that is, the directory of medical chemicals. The reader 
is aware that not everything that can be purchased at a drug store is a 
drug. For example, cosmetics are not, at least not within the meaning 
of the act under discussion; for they are not “intended to be used for 
the cure, mitigation, or prevention of disease of man or animals." Thus 
it happens that cosmetics with acid content may still be sold in inter- 
state trade, despite the occasional tragedies attending their use. Lotions 
containing wood alcohol, which may cause blindness, and mercury of 
lead, which may produce inflammation, making an entrance for bacteria 
into the system, are still legally available in great quantities to beauty 
seekers. It is true that under the Wheeler-Lea Act of 1938 advertisers 
of drugs, cosmetics, and certain other products must be careful about the 
claims they make for the “wonder-worker" they have to offer, but the act 
does not prevent an individual from purchasing poison. 

The problem of their enforcement. While the pure food and drugs 
laws have been justly criticized for not being sufficiently wide in scope and 
for prescribing penalties so light that some concerns are willing to pay 

IS In the following discussion the writer has relied rather heavily upon J. T. Young, 
The. New American Government and Its Work (1933 ed.), pp. 336 ff, 

14 Report of Federal Trade Commission 1942, pp. 32, 34, 42-44. 
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the fines as a license for doing illegitimate business, the chief criticism is 
directed, not at the shortcomings of the laws, but at the manner in which 
they have been administered. This task has been entrusted to the Food 
and Drug Administration which, until 1933 at least, was primarily con- 
cerned not so much with prosecuting violators of the laws as with bring- 
ing manufacturers into a harmonious understanding respecting the stand- 
ards of products. The importance of this line of approach should not 
be minimized, but there was frequent complaint that it was followed so ex- 
tensively that the punitive provisions of the statutes were too often neg- 
lected. It was further charged that there was not enough large-scale 
sampling of the annual twenty-billion-dollar output of the food and drug 
industries and that the Food and Drug Administration had not been 
furnished with a sufficient number of inspectors for this important 
work.^® Strengthened by an act of 1934 and now functioning as a unit 
of the Social Security Agency, the Administration appears to be making 
the most of its possibilities at this time. 

3. The case of phosphorus matches. What can Congress do to pro- 
tect the health of individuals against menacing articles not in interstate 
or foreign commerce? The use of phosphorus in the making of matches 
was long known to be a standing peril to the workers, often inflicting 
upon them the hideous and frequently deadly “phossy jaw." The states 
did not take adequate measures and an appeal was made to Congress. 
Manufacturing not being commerce. Congress found its taxing power 
handy in this case. It imposed a prohibitive tax upon white phosphorus 
matches, thus stopping their manufacture. As we have seen, there is a 
limit to what Congi'ess can do under its commerce and taxing powers; 
but they may both be used within constitutional limitations to regulate 
matters not directly placed under the control of Congress. 

4. The Public Health Service. The few laws briefly outlined above 
by no means indicate the breadth of federal activities in making and 
keeping the nation healthy. A broader view of these activities may be 
gained by taking a few samples from the work of the Public Health Seiv- 
ice, formerly located in the Treasury Department, but now with the So- 
cial Security Agency. 

(1) It seeks through the inspection of ships and airplanes to prevent 
the introduction of diseases from abroad. In furtherance of this same 
purpose, its medical officers in foreign countries examine aliens applying 
for immigration visas and medical officers at our ports of entry again 
examine aliens seeking entrance to the United States. 

(2) The prevention of the spread of infectious diseases in interstate 

15 See A. Kallet and F. |. Schlink, 100,000,000 Guinea Figs (1933). This is an interesting 
book. The titles of some of its chapters are: *"A Steady Diet of Arsenic and Lead*'; 
“Prescriptions, Magic, and Poisons’^; “Danger in Cosmetics”: “The Quack and the Dead”: 
and “Little White Lies,” 
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traffic is sought through the certification of sources of drinking water 
used on railroads, buses, vessels, and airplanes, through co-operation with 
state authorities in eradicating contagious diseases and in setting up 
county health units,, and through such educational activities as National 
Negro Health Week programs. 

(3) The Health Service co-operates with scores of other government 
agencies, national, state, and local, in such matters as milk sanitation, 
malaria control, the prevention of phosphorous poisoning, vaccination 
against Rocky Mountain spotted fever, public health nursing, tubercu- 
losis surveys, and studies of the health of anthracite coal miners. There 
is also considerable co-operation with private health agencies, particularly 
with those engaged in research. 

(4) Scientific research in the Health Service includes investigations of 
cancer (at the Harvard Medical School), heart disease, leprosy (at Hono- 
lulu), malaria. Rocky Mountain spotted fever, relapsing fever, tick-host 
anemia, child hygiene, industrial hygiene and sanitation, and stream 
pollution. 

The protection of health is one phase of the new social security pro- 
gram. Title VI of the act which provides for that program authorizes 
annual appropriations (1) for assistance to the states, and other health 
districts in establishing and maintaining public health services and (2) 
for the investigation of nationally important problems of disease and 
sanitation. An annual appropriation of $11,000,000 is now made to 
carry out these purposes. Particularly noteworthy is the progress of the 
co-operative work in dealing with venereal diseases. 

The public health work is usually done very quietly and very effi- 
ciently. The war against disease which goes on constantly at a relatively 
low cost and without loud patriotic appeals to do this or that is never- 
theless a war, a war in which strategy must be used against the hidden 
enemies of the human race and in which strategy must sometimes be used 
to convince the race that it has so many invisible enemies. There are 
still many individuals in our own country who, in effect, insist upon their 
right to have a disease (and, of course, upon their right to pass it on to 
their neighbors). Not the least of the tasks of the public health officers 
is that of persuading the public to accept for its own benefit certain 
health services. 

State protection of health. Although the protection of health has al- 
ways been a state function, until some sixty years ago the states did very 
little in this direction because scientific knowledge upon which to base 
action was quite limited. But since the days of our grandparents medi- 
cal science has advanced rapidly, and the great majority of the states have 
taken positive measures to secure some of its benefits for the public. 
The entrance of the national government into this field in a large way a 
generation ago has not caused the states to withdraw from it On the 
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contrary, it has stimulated state activity. Besides, the health functions 
of the two governments are complementary rather than overlapping. 

1. Organization of state agencies. What have the states done? 
They have established state boards of health, often giving them the 
power to issue important orders and regulations for the purpose of carry- 
ing into effect general statutes relative to the public health, and always 
giving them the authority to investigate health conditions and to super- 
vise the work of suboi'dinate health officers. Not infrequently a state 
board of health is given a considerable degree of control over local 
agencies. Of course a board cannot carry on the routine work of health 
protection. This is done by administrative officials and employees, sub- 
ject to the general supervision of the board. The executive head of the 
administrative forces has some such title as “state health officer’’ or “di- 
rector of public health.” The administrative services of the typical de- 
partment of health are divided into appropriate bureaus, with doctors, 
chemists, engineers, and other scientists and technicians assigned to each 
according to the need. It should be stated here that not all the public 
health functions are monopolized by the department of that name. De- 
partments of agriculture, education, social security, or other administra- 
tive agencies, usually have a good share. 

Functions of state agencies. Space periiiits only a partial enu- 
meration of the functions of the health agencies.^® 

(i) The collection of vital statistics and the assembling of other 
information contributing to a knowledge of health conditions and trends. 

(i) A very old service is that of quarantine, the compulsory isolation 
of persons with contagious diseases. 

(3) Hygienic laboratories are commonly maintained for the purpose 
of making bacteriological examinations of various kinds. 

(4) Hospitals are established for the care of persons unable to pay for 
private treatment, a number of states making special efforts to provide 
treatment for the tuberculous. 

(5) The administration of the vaccination laws and the distribution of 
vaccines are other important functions. 

(6) The medical examination of school children is now a general and 
splendid service, often leading to correction of defects which if undis- 
covered until later life might not yield to treatment. 

(7) Some states maintain a bureau of child hygiene, which reaches the 
preschool child, giving physical and mental examinations, advising par- 
ents, and so on, 

(8) Still another service comes in the enforcement of laws relative to 
sewage disposal and water supplies. 

(9) Inspections of factories, canneries, packing plants, and similar es- 
For a fuller discussion see Bates and Field, op. cit., pp. ff. 
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tablishments are health functions with respect to employees, “or the pub- 
lic, or both. 

(10) The enforcement of state food and drug acts may be crowded in 
as a tenth but nevertheless a very important duty of the health adminis- 
tration. 

(11) The final reference is to the most fundamental health service, 
which is that of educating the public in elementary health precautions, 
a program which many states have carried forward in a very satisfactory 
manner, the schools serving as the principal media. 

Licensing professions a 7 id trades affecting the public health. In addi- 
tion to the types of services mentioned, the states regulate the practice of 
professions and trades which touch the public health. This is done 
chiefly by examining applicants and licensing those of good character 
and demonstrated competence and by the revocation of licenses for cause. 
Subject to such regulations are physicians, surgeons, drugless practi- 
tioners, dentists, optometrists, chiropractors, chiropodists, osteopaths, 
pharmacists, veterinarians, embalmers, plumbers, barbers, hairdressers, 
cosmeticians, electrologists, manicurists, permanent wave operators, and 
others. The fitness of a person to practice any particular profession or 
trade of the type named is determined by a state board of examiners 
chosen from the list of established practitioners. 

County health administration. For very much the same reason as the 
states, counties were slow to take measures to guard the public health. 

the present time counties lag behind other government units in health 
protection, owing in large part perhaps to the mistaken notion that rural 
inhabitants will be healthy without public efforts to that end. Never- 
theless, the counties are making some progress. Nearly all of them have 
a board of health or other officers serving in that capacity. Such boards 
are commonly authorized to make and enforce regulations to safeguard 
health, to cause the abatement of nuisances and unsanitary conditions, 
and to take such action as is necessary to prevent the introduction and 
spread of contagious diseases. Ordinarily, a board is empowered to ap- 
point a county health officer, who may have various duties, such as in- 
vestigating nuisances to health, inspecting food, water, and milk, and 
administering the laws applicable to contagious diseases. In several 
states, county nurses are now appointed to assist in general health work, 
but not to serve as nurses in individual cases. The county hospital is a 
familiar institution. There are some five hundred of them — the greater 
number for the indigent sick, but some are for special diseases such as 
tuberculosis. 

In its health functions, as in most others, the county is acting primarily 
as an agent of the state, and it is therefore commonly subject to rather 
close state supervision and direction, especially in those states which ap- 
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propriate funds for county health work. A problem of health adminis- 
tration which has not been completely worked out is that of the relation 
of the city and county authorities. A number of states solve it by limit- 
ing the jurisdiction of the county officers to the rural areas and small 
towns; but some others follow the plan of combining or securing close 
co-operation between county and city agencies, a plan generally consid- 
ered quite feasible, particularly if the city population does not exceed 
50,000.^^ 

City health services. The cities are now very much alive to their re- 
sponsibilities respecting the health of their inhabitants. The states fix 
the health standards that municipalities must attain, and they ordinarily 
exercise sufficient control to make sure that the standards are maintained; 
but many cities go far beyond the standards required by state law and, 
in addition, include functions not mentioned in the law. 

1. Administrative organization. Many cities still have boards of 
health for general supervisory purposes; but a number of authorities feel 
that the board of health is unnecessary and sometimes in the way — that, 
in any case, regular administrative officers, who are quite competent to 
take over the duties of the board, must be employed. Whether a city 
makes use of a board or not, a health officer is in direct charge of the ad- 
ministrative activities. In large cities, the department of health is 
divided into several divisions or bureaus, each charged with particular 
functions and having assigned to it the necessary physicians, laboratory 
experts, inspectors, and other specialists. 

2. Functions. With certain exceptions, the work of the city’s health 
forces is similar to that performed by state agencies. Of course, city 
authorities have no subordinate agencies to supervise, and they must in- 
tensify some activities which do not engage the major attention of state 
authorities and add a few which concern those authorities only inci- 
dentally. Working in congested areas, city authorities must be most 
vigilant for communicable diseases, quick to impose quarantines when 
such diseases are found or reported, and careful to disinfect the premises 
when an illness has terminated. Eternal vigilance is one of the prices of 
a city’s pure milk supply. Used by practically everyone and an especially 
fine food for children, milk and its products are unfortunately very easily 
subject to contamination and therefore often bring disease and death. 
Many cities have the most stringent regulations respecting the testing and 
quality of milk sold to their inhabitants. Samples of milk are con- 
stantly being taken from wagons on the streets and tested in the labora- 
tories. Inspection of the dairies which ship milk to the city is also a 
regular proceeding. 

The '*smoke nuisance” is entirely a city problem. It is not, as a 
student once told the writer, the problem of preventing individuals from 

17 Fairlie and Kneier, op. cit., Ch. XV. 
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smoking tobacco, but the problem of forcing manufacturers and others 
having smokestacks belching forth clouds of ugly, dirty smoke, often 
laden with poisonous gases, to abate that nuisance. Many cities have 
successfully met the situation by requiring all large users of soft coal to 
install smoke consumers. Other regulations and activities of city health 
authorities, being of a character similar to those mentioned under state 
and county health functions, are omitted from this discussion.^® 

Some problems vitally connected with health. Practically every city 
has problems vitally connected with health which are administered by 
other than health departments, or by health and other authorities com- 
bined. Among these may be mentioned housing, sanitation, water sup- 
ply, and recreation. The health phases of these services are fundamental, 
and they are here treated to the practical exclusion of the others. 

Housing. Housing conditions in nearly all of our large cities and in 
some of the small industrial cities and towns have for years amounted 
almost to a national scandal. Lacking sufficient light, air, living space, 
and toilet facilities, living in crowded rooms, or a room, often with a 
lodger or two to help piece out an existence, the unskilled wwker’s 
family has a hard and not infrequently losing fight against disease and 
moral deterioration. Some would lay all the blame on the shiftlessness 
of the laborer and dismiss the subject. No doubt some of the fault lies 
there; but city governments have generally recognized that not all the 
circumstances are under his conti'ol, and consequently have come to his 
aid with housing regulations, some cities with elaborate ones. These 
codes contain a number of provisions rcvspecting such matters as building 
materials, fire escapes, and stairs — provisions designed to lessen the fire 
hazard. But requirements respecting light, air and sanitation — pre- 
dominantly health regulations — are treated even more extensively. Such 
regulations limit the amount of lot space a building may occupy; state 
the minimum requirements for floor space and windows; and prescribe 
the minimum standards for water, toilet facilities, drainage, and so on. 
Often the regulations are meager enough, as instanced by the require- 
ment that there shall be running water on every floor, accessible to every 
family; but they do afford some protection to tenants. The laws are also 
designed to bring the tenants up to certain standards. For example, the 
keeping of poultry and swine in tenements is prohibited. ‘‘They kept 
the pig in the parlor" was found to be very near a reality, not just the 
words of a song.^® 

Promotion of housing. The difficulties involved in devising just the 
right sort of legal regulations and enforcing them have caused many au- 
thorities to approach the housing problem from another angle, the angle 

18 Tor fuller discussion, see Mimro, Municipal Administration^ Cfis. XXXIV-XXXVI; 
Macdonald, op. cit., Ch. XXXIX. 

18 Macdonald, op. cit,, pp. 568 
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of promotion. This phase of housing was by no means lost sight of in 
the President’s Conference on Home Building and Home Ownership 
(1931). This Conference published eleven volumes of reports which con- 
stitute the most comprehensive publication yet made in housing science. 
To date not a great deal has been done to promote housing. Certain 
private corporations in New York, Newark, Chicago, and a few other 
cities have erected tenements which are let to workers at reasonable rates 
but relatively few families are accommodated and the rent is still above 
what the unskilled wage-earners are able to pay. Many European cities 
have adopted the scheme of municipal housing; but, with the present 
state of political control in practically all branches of American city gov- 
ernment, authorities generally issue warning against the undertaking on 
this side of the Atlantic. As an encouragement for the erection of model 
apartments, New York grants tax exemption on those which do not rent 
for more than $11 per month. A few housing organizations have con- 
structed tenements under this law. Another means of aiding housing is 
through cheap government credit. This is common in European coun- 
tries, but until recently the idea made but little headway in our own. 

Federal housing projects. Since 1932 the federal government has 
taken a very active interest in housing development, this being one of 
several problems that that government, almost ignoring the states, has ap- 
proached through direct relationship with the cities. In 1932 Congress 
authorized the R.F.C. '‘to make loans to corporations formed wholly for 
the purpose of providing housing for families of low income, or for re- 
construction of slum areas, which are regulated by state or municipal law 
as to rents, charges, capital structure, rate of return, and areas and 
methods of operation,” provided such undertakings were self-liquidating 
in character. This was something new. Then came the New Deal with 
its National Industrial Recovery Act, under Title II of which loans were 
offered to private housing corporations and federal administrative au- 
thorities were authorized to undertake public housing projects. Later, 
additional appropriations were made for the same purposes. The Hous- 
ing Division of the Public Works Administration assisted several limited- 
dividend corporations with the financing of housing projects and it let 
contracts for work on approximately fifty public housing enterprises. 
Federal housing construction was slowed up, however, by some legal 
tangles, including a district court decision denying the government the 
authority to condemn land for slum clearance. 

The national public housing program really got under way with the 
passage of the Housing Act of 1937. This legislation leaves the state and 
municipal authorities the initiative, but it provides for federal loans and 
subsidies for low-rent housing and slum clearance programs. The local 
authority submits plans for construction to the national authority, and 
if such plans meet the federal requirement that cost shall not exceed a 
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stipulated sum ($4,000 per family unit in all except the large cities), the 
federal government will make loans, at low rates of interest, covering 90 
per cent of the cost* The federal government also makes outright grants 
for the construction of low-rent units to be occupied by families who 
would be otherwise obliged to live in the slums. The federal housing 
program is tied up with slum clearance, the standard plan (to which ex- 
ceptions are permitted) being that for each modern unit constructed a 
slum unit must be demolished. Such projects cost a great deal of money 
in large cities, where slum dwellings may stand on land valued at four 
or five dollars per square foot. Not a few housing authorities suggest 
that new construction be undertaken in areas where land is less costly, 
and that slum clearance be retarded for the time being. 

The states having large urban communities w^ere almost unanimous in 
permitting them to engage in public housing under the federal plan. 
Nearly three hundred cities have taken advantage of this privilege, and 
the Federal Public Housing Authority has approved more than that 
number of housing projects, costing W'ell over $500,000,000.-^^ Of course 
this program has been suspended as a result of the war. In the areas 
of w^ar industry, projects already completed are being used to house war 
workers, and those under construction are being rushed to completion 
for the same purpose. The Federal Public Housing Authority is also 
feverishly pushing construction in war areas in which none had been 
planned before and in which the need will practically cease to exist when 
the emergency has passed.-^ 

Sanitation. A few centuries ago, the pedestrian picking his way down 
a slimy street was much less on the lookout for street traffic than for 
dishwater and similar refuse that might be thrown at any time from a 
window or door of a city dwelling. Rubbish and garbage also took their 
places in gutters, and swine and dogs came to help themselves. Occa- 
sionally, a good rain would come and sweep some of the noisome mess 
out of the city. Sewage disposal was almost as primitive. One of the 
chief reasons for the good health record of modern cities is found in their 
progress in sanitation, in the collection and removal of wastes under the 
direction of sanitary engineers. It must be said, however, that sanitation 
is more than a branch of public health; a great deal of it, the removal of 
ashes and rubbish, for example, simply contributes to public convenience. 

Garbage would probably be a menace to public health, and unques- 
tionably a nuisance, if not properly disposed of. It is ordinarily col- 
lected by city employees, but sometimes by private contractors. It is dis- 
posed of in various ways, a number of which are quite satisfactory. These 
are: towing it to sea, if far enough out; feeding it to hogs; burning it; 
or reducing it, that is, cooking the grease out to be used for such pur- 

20 Macdonald, op. cit., pp. 572”573. 

21 United States Goifernment Manual, Fall, 1942, p. 124. 
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poses as the manufacture of soap. The residue makes a good fertilizer 
base. 

Quick and effective collection and disposal of sewage is absolutely 
essential to the public health. A soldier in the front line or even in no 
man’s land is in less danger than his civilian brother would be in a city 
without a sewage system. Every city must have this type of subway 
service, and the spent water supply, carrying human, household, and in- 
dustrial wastes, must be kept moving to avoid trouble. In large cities, 
the trunk mains are six or eight feet in diameter. Not the least of the 
marvelous things in Paris is its sewage system, its great horseshoe-shaped 
main tunnels being from fifteen to twenty feet in diameter. The sewage 
flows in a trough beneath a projecting footpath, and above this path 
there are galleries which carry the city water mains, electric lighting, 
telegraph, and telephone wires, pneumatic postal tubes, and pipes con- 
taining compressed air to be used as power. A properly identified visi- 
tor may have an instructive and entirely pleasant motor boat trip 
through the mains in company with the inspector. 

Cities dispose of their sewage in various ways. Those near the sea 
run their sewage into it, at a point several miles from land to avoid pol- 
luting the beach. A number of cities on the Great Lakes empty their 
sewage into them; cities on rivers usually make use of them, the Missis- 
sippi getting about two billion gallons a day. Sufficient water renders 
the sewage harmless. Cities not having this natural means for disposal 
must take care of their sewage by filtering or other processes.^^ 

Water supply. Every city must have an abundant supply of water. 
It is essential to safety, convenience, and health. Ancient Rome was 
well supplied through her great aqueducts. The inhabitants of medie- 
val cities used but little, and that was often impure, coming chiefly from 
rivers and wells. The modern city gets its water from various sources — 
springs, lakes, rivers, and mountains. Water unfit for use in the condi- 
tion the city finds it, is carried through water-treatment plants, where it 
is filtered, chlorinized, or given other treatment necessary to make it 
harmless.^® A few still prefer the “cold, pure, wholesome water” from 
the farmhouse well (which may be located in a little valley with the pig- 
pen on one side and the stable on the other), but people of moderate 
intelligence know that the health risk as between it and city water is 
easily ten to one. 

Recreation. Realizing that recreation facilities are essential to the 
physical and mental health of both young and old, every city has made 
some provision for them. Young people must play in order to use up 
surplus energy, and if the opportunity for play is not given, they often 
get into mischief and land in the juvenile court. They are likelv to 

22Muiiro, Municipal Adminisiration, Chs. XXII, XXHI; Pfiffner, op. cit., pp. 453-463. 

23 Munro, op. cit., Ch. XLI; Pfiffner, op. ciL, pp. 463-470. 
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make mischief of their play occasionally, if it is unsupervised. Progres- 
sive cities, therefore, not only provide large playgrounds in every section 
where there are a few hundred children, but they engage playground 
supervisors as well. Many cities furnish inadequate playgrounds and 
maintain no supervision over them. The value of economy is not un- 
derestimated, but there is some doubt as to the wisdom of this particular 
economy. Parks are places of recreation and play for all classes and ages. 
A few decades ago one might see in a park a sign, “five dollars fine for 
walking on the grass.” Fortunately, we have learned that parks are 
made for the people, not the people for the parks. While all of the 
cities have parks, only a small proportion of them have park systems — 
parks of different types, in the different sections of the city, or even out- 
side, connected with tree-lined boulevards. Although we might wish 
that more cities would turn their attention to the need for additional 
playground facilities and more enlightened planning for parks, there is 
no great reason for discouragement, considering what has been accom- 
plished in these directions in recent decades. During the depression 
years, however, shortsighted economy cut very heavily into the recrea- 
tional program in some cities. 

Need for continued improvement of public health services. Although 
great progress has been made in public health activities during the past 
fifty years, it cannot be said that all that science has to offer has been 
utilized in this domain. Government authorities, particularly state and 
county authorities, are slow to accept the demonstrated facts of medical 
science and they are reluctant to appropriate funds with which experts 
may wage the battle against disease. Furthermore, powerful business in- 
terests impelled by greed have often opposed the most desirable health 
regulations. But it must be said for such interests that they are usually 
quick to see the advantage they gain through public confidence in their 
products once the regulatory laws have been enacted. As for improve- 
ments we might hope to see in public health administration in the near 
future, the following are suggested: an enlargement of the scope of the 
federal pure food and drug laws; increased activities of the states along 
the same lines and more state attention to the general problem of public 
health; vastly increased public health work under state supervision in 
local governments, particularly in counties and subdivisions thereof. In 
times of stress it is more necessary than ever that governments give atten- 
tion to the physical well-being of citizens. “Economies” in public health 
administration may prove very costly within five or ten years. In 1944 it 
is encouraging to find that the national government takes a long-time view 
of its obligations in respect to health protection. It is especially active in 
co-operating with state and local health agencies in the teeming war in- 
dustry areas, 
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III. PUBLIC MORALS 

We now come to deal briefly with a topic upon practically every phase 
of which there is strong disagreement; around which sentiment, tradi- 
tion, prejudice, and religion form strange alliances and wage deadly com- 
bats. One man knows he is right and he wants his convictions expressed 
in a rule of law for all. The gentleman who takes a diametrically op- 
posite view wants his law. A third man — some would call him non- 
moral — wishes they would both “mind their own business'’ and leave the 
public alone. But as long as human nature is what it is, agitation on 
moral questions will probably continue. A few of these questions are 
discussed here. Perhaps they are not all moral questions per se; but 
moral considerations have always entered strongly into the debate, mak- 
ing them moral questions for the purposes of this discussion. 

Federal regulation. The power of the national government to put 
morals on a statutory basis comes primarily from its commerce, postal, 
and taxing powers and, for a time, from the Eighteenth Amendment. 
Reserving this Amendment for the moment, let us take a few samples of 
what has been done under other authority. 

1. Generai.. From the mails are excluded lottery tickets, obscene or 
indecent writings or pictures, contraceptive information or devices, mat- 
ter designed to promote frauds and swindles, “literature” tending to in- 
cite crime, prize fight films, and certain other matter. Persons denied 
the use of the mail would naturally turn to other means of communica- 
tion; but Congress has blocked these channels also, using its commerce 
power. 

Considerable debate and some occasional merriment have arisen over 
the exclusion of “obscene or immoral” books. What is an obscene or 
immoral book? Until a short time ago this question was left to the de- 
cision of customs officials. They could decide just what “foreign” books 
were “bad” and prevent professors of literature from using them in class 
instruction! Congressional debates on this question in connection with 
the tariff act of 1930 entertained some citizens and scandalized others. 
The result was a compromise. Obscene or immoral matter or objects 
are still barred; but one may appeal a case of customs censorship to the 
Secretary of the Treasury, who may let down the bars for classics and 
scientific works imported for noncommercial purposes. Furthermore, a 
federal district court may pass upon the merits of a book found by cus- 
toms officials to be “immoral and obscene,” In 1934 a district court held 

24 C. A. and Wm. Beard, op. ciL, pp. 602-614; M. S, Calkott, Principles of Social Legisla* 
tion (1932), Gh. VII; E. Freund, The Police Power (1904), Chs. VII-IX; L. M. Hacker, 
‘The Rise and Fall of Prohibition,^* Current History, September, 193a, pp. 662-672; 
National Commission on Law Observance and Enforcement,, p^eport on the Enforcemen,^ 
of the Prohibition Lam (No. z, January 1931). ^ 
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that James Joyce’s Ulysses was not obscene, overruling the findings of the 
customs officials.-® 

The commerce power is further used to prevent the transportation of 
women for immoral purposes. Long ago, prostitutes were denied admis- 
sion to the United States, and the Mann Act (1910) prescribes a heavy 
fine and imprisonment for any person who transports a woman or girl 
in foreign or interstate commerce for an immoral purpose, thus striking 
commercialized vice an effective but by no means a fatal blow. Notice 
that Congress did not attempt to prohibit prostitution. It has no power 
to do this. 

The commerce, taxing, and treaty-making powers are all invoked to 
regulate traffic in narcotics. Both their importation and exportation are 
definitely restricted by law, and we co-operate with other countries in 
exchanging information necessary for intelligent regulation. Producers 
of opium in the United States must pay a very high excise tax and fur- 
nish a proportionately high bond. Dealers must pay a small license tax 
and submit to elaborate sales regulations. These regulations are de- 
signed ostensibly to prevent the dealers from escaping the payment of 
the tax, actually for the purpose of securing a degree of control over a 
devastating evil. 

2. Prohibition. Many states “went dry” before the Eighteenth 
Amendment w’^as adopted. But intoxicating liquors were still legitimate 
articles of interstate commerce and states could not prevent them from 
being shipped in. Congi^ess came to the aid of the dry states, however, 
particulaiiy with the Webb-Kenyon Act of 1913. This act forbade the 
interstate transportation of liquor intended to be used in violation of 
state laws, a notable concession to the dry states. In 1919, with the adop- 
tion of the Eighteenth Amendment, legal prohibition came for the en- 
tire nation. “The manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exportation thereof 
from the United States and all territory subject to the jurisdiction thereof 
for beverage purposes” was prohibited, and Congress and the states were 
given concurrent power to enforce the Amendment by appropriate legis- 
lation. 

The problem of enforcement. Practically all of the state legislatures 
passed enforcement measures, some of which were very drastic. Congress 
passed the Volstead Act, which, defined as intoxicating any liquid fit for 
beverage which contained as much as one half of one per cent of alcohol. 
The act also contained numerous regulations for enforcement, pre- 
scribed penalties for violations (not more than six months’ imprisonment 
or 1 1,000 fine for the first offense), and set up enforcement machinery. 
Enforcement was not successful in every part of the country, being espe- 
26 Time, January 29, 1934, p. 49. 
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dally difficult in large cities and industrial centers. A few states repealed 
their enforcement laws. In the hope of improving enforcement, Con- 
gress put Prohibition officers under the merit system in 1927, and three 
years later moved the enforcement unit from the Treasury Department 
to the Department of Justice and reorganized the enforcement agency 
as the Bureau of Prohibition. In 1929 the Jones-Stalker “five and ten” 
Act was passed. Aimed at commercial violations of the law, the maxi- 
mum penalty was fixed at five years’ imprisonment, or a $10,000 fine, 
or both. 

Prohibition repeal. In the meantime, Congress and the President de- 
cided that the whole question of Prohibition enforcement, as well as law 
enforcement in general, should be studied. The President appointed 
a National Commission on Law Observance and Enforcement, composed 
of very distinguished citizens and headed by George W. Wickersham. 
After eighteen months of investigation, they submitted an 80,000 word 
Report on the Eyiforcement of the Prohibition Laws. The commis- 
sioners were divided in their views, and their report could hardly be ex- 
pected to “stimulate the clarification of the public mind,” as President 
Hoover stated it should. The report did, however, stimulate public dis- 
cussion, and the more the subject was discussed the more apparent it be- 
came that the country was ready to abandon the Prohibition experiment. 
The Twenty-first Amendment was put through Congress while we were 
at the bottom of the depression (February, 1933) and it was ratified by 
conventions in the states before the end of the year. In addition to the 
repeal of the Eighteenth Amendment the Twenty-first prohibits the 
transportation or importation of liquor into dry territory. This simply 
amounts to putting the old Webb-Kenyon Act into the Constitution. 
As some difficulty attended the enforcement of that act in the days when 
automobiles were few and slow and there were no airplanes, there is some 
reason to fear that the obligation to protect dry states will be even more 
difficult to meet in this new era of speed. 

With the ratification of the Twenty-first Amendment, the Federal Alco- 
hol Control Administration was established and it was charged with the 
duty of administering the alcohol industry under an N.R.A. code of fair 
competition. After the Recovery Act had been invalidated the F.A.C.A. 
was given a legal basis through a new act of Congress. This agency was 
abolished in 1940 and its functions were transferred to the Bureau of 
Internal Revenue. Persons desiring to engage in making or distributing 
alcoholic liquors must secure permits from this Bureau and comply with 
all federal regulations. 

State regulation: 1. Liquor and tobacco. Although the national 
government may, through its powers expressed and implied, take a hand 
in regulating public morals, the subject is one which in the main still 
belongs to the states. The control of the liquor business was almost en* 
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lirely a state function until the adoption of the Eighteenth Amendment, 
and since the repeal of that Amendment the states again have the chief 
responsibility for liquor control. Only three or four states remain dry. 
A larger number (perhaps a third) have made the sale of liquor a state 
monopoly. It seems to have been demonstrated that such a monopoly, 
properly administered, is one of the best means of handling the sale of 
liquor. Incidentally, it has yielded some states considerable revenue. 
A majority of the states regulate the traffic by the licensing system. A 
liquor control board in practically every state administers the liquor laws. 
This central system of control ought to give better results than were ob- 
tained under the old pre-Prohibition system which left very wide discre- 
tion to local authorities. Tobacco has felt the force of state regulation 
in some quarters. Sale to minors is often prohibited. From time to time 
a state has resorted to more drastic measures, such measures usually mak- 
ing the sale of cigarettes illegal. Enforcement is commonly found to be a 
discouraging undertaking, often a farce. 

2. Gambling. One of the "besetting sins" of mankind is gambling. 
The states undertake to prohibit, restrict, or localize its various forms; 
but it is generally conceded that it cannot be absolutely eradicated. Com- 
mon gamblers, under most criminal codes, come within the classifications 
of vagrants and vagabonds. The act of gambling is usually prohibited 
in public conveyances and certain other public places. Keeping places 
for gambling is ordinarily a criminal offense. The familiar slot machine 
falls under the ban in many states. Horse racing is the subject of legis- 
lation largely because of the betting connected with it; but everyone 
knows that the laws have not stopped "playing the ponies." The lottery 
was formerly in good standin,g, both legally and morally. Now it may 
be necessary to explain that a lottery is a scheme for the distribution of 
money or property by chance among persons who give a valuable con- 
sideration for the chance. Some of our very fine, even denominational, 
colleges obtained funds a century and a quarter ago through lotteries. 
But their demoralizing effect seemed to grow, or the conscience of the 
nation was awakened, with the result that they are now forbidden in every 
state.-® 

3. Sexual vice. Sexual vice has been a problem in all periods of re- 
corded history. Although generally admitted to be ineradicable, prosti- 
tution is given the sanction of law in but few countries. Some foreign 
governments regulate prostitution, thereby implying a legalization of it 
within limits; but in other countries and in practically all of the Amer- 
ican states, it exists only by sufferance. Measures of repression and re- 
straint are taken against both prostitutes and places of prostitution, the 
measures being vigorous or mild, depending upon the instructions to and 
the attitude of the police. A common proceeding against the women is 

26 Freund, otf. cit., Ch. VII. 
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to arrest them as vagrants; that is, as persons without legitimate means 
of support and as likely to conduct themselves offensively in securing a 
livelihood. A house of ill-fame may be closed as a nuisance. The states 
also have their laws against lewd and lascivious conduct, obscene publica- 
tions and performances, and similar conduct or practices conducive to 
vice.-^ 

The problem of enforcing laws relating to morals. It is one thing to 
get a law on the statute books and another thing to have it enforced. 
That statement is as true as it is trite. It is especially true of laws respect- 
ing public morals. Lawmaking is national or state (leaving out of con- 
sideration municipal ordinances of regulatory nature); law enforcement 
is local. Here a good deal of the trouble lies. A legislative body in 
which rural representatives hold a majority passes a law prohibiting, let us 
say, betting on horse races. In the cities, those who promote horse races, 
those who attend them, and those, who police them, may think the law 
against betting is absurd. Consequently, the law will not be enforced in 
those localities. It will probably not be enforced anywhere except where 
there are no horse racesi The same story will apply to a number of other 
laws. Another type of law^ is indifferently enforced, not because the prac- 
tice against which it is directed is not a recognized evil, but because local 
opinion considers attempts at prevention futile. 

The question naturally arises, *‘Why pass laws which are not or cannot 
be enforced in communities which seem to need them most?'' Well, in 
the first place, a legislative body responds to the will of the best organized 
and most persistent group, the group which controls the most votes. 
Moral reformers often have many votes behind them. But why do the 
reformers want a law that cannot be enforced? They will seldom admit 
that it cannot be enforced; they assert that where enforcement fails, it is 
because the proper efforts were not made. Furthermore, the reformer 
thinks (and this a reformer will seldom say out loud), even if enforce- 
ment is not possible, a moral gesture in statutory terms should be made 
against an evil practice; otherwise the surrender to the powers of dark- 
ness is complete. The writer does not mean to imply that there should 
be no legislation against moral evils. Far from it! But he does mean to 
say that in so legislating we should be sure to direct our efforts only 
against practices generally recognized as immoral and that the statutes 
should be so shaped that their enforcement would be practicable. For 
those practices which we regard as demoralizing but with which the law 
cannot cope, we should be content with moral denunciation and educa- 
tion. 


27 Ibid., Ch. IX. 
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IV. SOCIAL SECURITY 

A century ago the insane, the feeble-minded, the cripples, the blind, 
to say nothing of the unemployed, the sick, and the aged, were left to 
find w^hat succor they might from private sources. The state assumed 
practically no obligation for these unfortunate millions. But scientific 
knowledge, perhaps a growing sentiment of humanity, and in particular 
the change from an agricultural civilization to an industrial one have 
wrought a great change. Private charity still flourishes and should con- 
tinue to function, but the state has had to assume the major role in car 
ing for the helpless, and in recent years it has stepped in to provide unem- 
ployment insurance and old age annuities for w^orkers. 

State institutions for dependents. In the rugged days of a century ago, 
dependents of almost every description and condition were often sent to 
county poorhouses. A more enlightened society has gradually segregated 
the various classes and established separate state institutions for them. 
About the first class to be thus segregated was the insane. The harmless 
insane were brought from the poorhouses and the violent insane from the 
jails, and were given appropriate care, sometimes in private asylums 
subsidized by the state and sometimes in state hospitals. The latter 
method of care is at present almost universal. Mental defectives now con- 
stitute the largest class of public dependents. Somewhat in keeping with 
the advance of knowledge concerning the feeble-minded, the epileptic, and 
other classes of unfortunates, nearly all of the states have established 
separate institutions for them. Educational institutions are maintained 
at state expense for the deaf, the dumb, and the blind. These individuals 
are not charity cases. They receive their training under the sound theory 
that they are entitled to public education, just as the other youths in the 
state. Furtheunore, if the state did not educate them, many of them 
would become its dependents.-^ Another type of state institution, the 
hospital for the indigent sick and for those afflicted with certain diseases, 
was mentioned under the section on health protection. 

The problem of administration. The management of these institu- 
tions, including the difficult task of selecting properly qualified person- 
nel, purchasing large quantities of supplies, and keeping ‘"politics” out 
of both duties, is full of perplexities. Formerly, the practice was to create 
a board for each institution; but the newer tendency is to put all similar 
establishments under the same board. In some states this movement has 

28 Grace Abbott, From Relief to Social Security (1942); P. H. Douglas, Social Security 
in the United States (1959 ,ed.); Fairlie and Kneier, op. cit., Ch. XIV; J. P. Harris, ‘’‘The 
Social Security Program of the United States/’ Am. Pol. Sci. Rev. (1936), XXX, 455-493 J 
Macdonald, American State Government and Administration, Chs. XX; Munro, op: cit., 
Ch. XXXVIl; M. S. Stewart, Social Security (1939 ed.); Reports of Social Security Board, 
and the Federal Security Agency. 

29 Bates and Field, op. cit., pp. 360-362, 
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gone so far that all correctional institutions, including prisons, as well as 
the charitable establishments, are placed under a single, general agency. 
It is generally thought that a centralized plan is the better; that it makes 
for uniform practices, secures a higher quality of service, and effects econ- 
omy in management and in the purchase of supplies. But it is usually 
found difhcult to keep the spoils system out of the management of institu- 
tions, whatever the plan of supervision may be. In any case of mismanage- 
ment, the inmates of charitable institutions are the chief sufferers. Every 
little while we hear of brutal treatment, impure food, or some other 
indefensible condition (always promptly denied by those in authority) at 
a charitable institution. While the condition complained of sometimes 
exists only in the imagination of some soft-hearted or excitable person, all 
too often there is much truth in the charge.®^ 

Poor relief. The duty of taking care of the poor is still largely a local 
function; but the states care for those whose maintenance is not properly 
chargeable to any local community, and it is customary also for states to 
provide accommodations for the poor who need special treatment, regard- 
less of residence. In the latter case, the county of residence is commonly 
charged for the service. States sometimes maintain orphans’ homes, a 
service in which religious and other private organizations long led, and 
still lead, the way. 

Mothers’ pensions. The type of relief mentioned above is commonly 
called institutional or ‘‘indoor” relief. “Outdoor” relief, or home re- 
lief, that is, the giving of aid without commitment to an institution, is 
now becoming more common than the older form. It is socially more 
desirable, since it avoids breaking up homes, but is perhaps a little more 
costly. A form of diis type of relief which is very generally commended 
is the mother’s pension. Beginning with Illinois and Missouri in 1911,. 
forty-five states and the District of Columbia now provide allowances for 
widows and deserted wives who have no adequate means for the support 
of their small children. This allowance, varying with the age and number 
of the children, secures to them a mother’s care, the most essential need 
for normal development.^^ 

Local relief. Counties and cities, acting under state authority and 
under varying degrees of state supervision, play an important part in 
poor relief administration. Nearly all of the counties and many cities 
make provisions for indoor relief in a poorhouse, almshouse, or “home.” 
Whatever the name, the place is about the same, a poorhouse, “a perfect 
testimonial of man’s inhumanity to man, as well as a conspicuous ex- 
ample of inefficient and reactionary government,” states the Virginia 

30 C. A, Beard, American Government and Politics (1939 ed.), p. 661. 

SI Grace Abbott, “Victories for Child Welfare ...” New York Times, April 10, 1932, 

4“XX. 

^2 Fairlie and Kneier, op, cit,, p. 283. 
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Board of Public Welfare ixx reference to the almshouses of that state. 
The same characterization would apply to these “homes” in a number 
of other states. It is suggested that great improvements could be made, 
both in economy of administration and in the treatment accorded the 
inmates, by materially reducing the number of institutions and putting 
them under state control. This plan, or a modification of it, is being 
followed in several states. Outdoor as well as indoor relief is furnished 
by local guardians of the poor in accordance with state law, which usually 
allows such guardians considerable discretion. Owing in part to the in- 
adequacy of state laws and in part to the indifference and incompetence 
of county officials, county administration of charities cannot be very highly 
commended. The cities perform the work a little better. 

The Federal Social Security Act. Up to this point nothing has been 
said of the able-bodied factory and white collar workers who, even in 
normal times and through no fault of their own, often find themselves 
without employment. In 1929 the number of unemployed was 2,000,000; 
in 1933, 13,500,000; and in 1936, although there were many signs of re- 
turning prosperity, 12,000,000.^3 The figure for 1936 leads us to reflect 
that the old “standard” of 2,000,000 unemployed in normal times may 
not return for many years, if ever. Then, there is the problem of the aged 
worker, or, more broadly speaking the problem of security for the aged. 
In 1900 there were 3,000,000 persons over 65 years of age in the United 
States; in 1930, 7,500,000; and it is estimated that there will be 15,000,- 
000 such persons in 1970. The number of men and women over 65 years 
of age thus increases in much more rapid proportion than the popula- 
tion as a whole. Not only that, but the percentage of unemployed aged 
persons steadily increases. Only about 25 per cent were unemployed in 
1890, but more than 40 per cent were in that class in 1930. The problems 
of unemployment and security for the aged are the two most urgent 
problems our industrial civilization has left on our doorstep. 

Long before governments assumed any responsibility for the unem- 
ployed, labor organizations established funds which were distributed to 
members who were out of work. But these funds protected only a small 
percentage of the workers and they were wholly inadequate to meet any 
prolonged or wide-spread unemployment. Governments came to the 
rescue, beginning about 1900. Belgium, France, Holland, Finland, Great 
Britain, and others assumed this new obligation. Wisconsin was the first 
American state to pass an unemployment insurance act (1932). 

Assistance for the aged has been provided by practically every govern- 
ment in Europe. The first old-age insurance system was installed in 
Germany (1889) phase of Bismarck's strategy in his fight with 

the Socialists. In general, old-age pension laws preceded the enactment 
of unemployment insurance measures. The American states did not take 
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up the idea of old-age pensions until after the First World War and it was 
not until after 1930 that there was any general movement toward such 
legislation. More than half the states had some sort of pension assistance 
for the aged at the time the Federal Social Security Bill became a law. 

During the depression the dogma that each community should take 
care of its own needy gave way to the sound principle that the problem 
%vas national in scope. The national government voted direct grants to 
the states for relief and provided numerous agencies (P.W.A., etc.) 
through which workers might be re-employed. This help was regarded 
as only temporary, and the need for a permanent plan for the security of 
workers was emphasized in many quarters, the President himself assum- 
ing the position of leadership. The Social Security Act (August, 1935) 
was the outcome. It is now our purpose to outline its main provisions. 

Unemployment compensation. “The life of the worker is continuous. 
The income from his job obeys the tides of the market; his expenses click 
on endlessly with the clock. This is the case for unemployment compen- 
sation.” The Social Security Act does not actually set up a system of 
unemployment compensation, but it does provide a framework within 
which states may establish such compensation systems, A federal payroll 
tax of 3 per cent is imposed upon all business enterprises employing 
more than eight persons.®^ If a state has an acceptable unemployment 
insurance plan, the employers are allowed to deduct from the federal 
tax an amount up to 90 per cent of the total they pay into the state 
fund. The workers may or may not be required to contribute, depending 
upon state law. All of the states have laws which have been approved 
by the Social Security Board. A few of them require contributions from 
the workers; most do not. The conditions under which workers re- 
ceive unemployment compensation and the amount they receive varies 
among the states. In order to be eligible to benefits, a worker must have 
been employed for two months, or four months, or for some reasonable 
length of time, depending upon the law of his state. In like manner, the 
amount of benefit he may receive per week and the number of weeks it 
may run in any one year varies among the states. Half the w^eekly wage 
for eighteen weeks in any year seems to be about the average allowance. 
Experience has revealed a number of inconsistencies and inadequacies in 
the system, and there is every likelihood that significant changes will be 
made after the war.®‘^ 

Old-age AND survivors insurance. “The worker’s living comes from 
his job; yet his life is likely to outlast the skills which he can market. 
Neither wages nor savings can be depended upon to protect him against 
want in old age. The way of industrial provision is beset with too many 

Report of the Social Security Boards ^93^, p. vi. 

Farm labor, domestic servants, and a few other classes are not included. 

Report of the Social Security Board, 1941, p. 20. 
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perils for safety. This is the case for old-age benefits.'’ Consequently, 
Congress provided a plan of old-age and survivors insurance in article 11 
of the Social Security Act. It is administered directly by the Social Secu- 
rity Board and it is the only part of the social security program which is 
so administered. All employees except those engaged in agriculture, 
domestic service, government service, and teaching are brought within 
the provisions of the act. Government employees and teachers almost 
invariably have their own retirement and annuity plans. The two classes 
omitted from insurance benefits are, therefore, domestic servants and 
agricultural laborers, and the number in these two groups is around 
^25,000,000. The act provides monthly benefits for workers and their wives 
when they reach the age of 65, as well as for their children under 18 years 
of age. It provides also benefits for widows and aged dependent parents 
of deceased workers. 

The original provision of the Security Act required both employer and 
employee to pay annually into the federal treasury i per cent of the 
salary or wages. This was to have been stepped up until it should reach 
3 per cent in 1949. But on various gTounds there were objections to these 
increases, and when the date for the increase to 1 1/4 per cent arrived (1940), 
with more than enough money in the treasury to meet the benefit pay- 
ments due, Congress decided to leave the payments at the original 1 per 
cent. It now appears that tliis was an unfortunate decision, because 
larger deductions from pay rolls and dividends would serve in some meas- 
ure to combat inflation which is now upon us. 

Old-age assistance. There are and will be many aged people in need 
who are not under the insurance system just described. What is done 
for them? At the time the Social Security Act became law, more than half 
the states had old-age pension systems, only a few of which were adequate. 
To induce the states which had pension plans to improve them and to 
encourage other states to adopt them, the act, as amended, holds out an 
offer to meet half the cost of old-age pensions up to a combined federal- 
state total of $40 a month. In oi'der to get this federal aid, the state 
plan must limit assistance to those 65 years of age or over and it must ac- 
cept as eligible for benefits any needy person who has resided iii the state 
5 of the 9 years preceding the date of his application for assistance. The 
Federal Bureau of Public Assistance review^s state plans and approves them 
if they meet the standards required by law. All the states now have ap- 
proved plans, plans which vary considerably, both as to amounts paid 
the needy and as to the conditions under which payments are made. 

Assistance for children and the blind. The Security Act also aids 
states on a fifty-fifty basis up to a combined federal-state total of $18 a 
month for the first child and $12 a month for each additional child in 
any one home, provided, of course, such child or children are needy ancl 
(bid,, 1936, p. vk 
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under 16 years of age (or under the age of i8 if in school). Federal aid 
to the states for the needy blind is granted in the amount and on essen- 
tially the same basis (without the age limitation) as it is granted for the re- 
lief of the aged. 

Maternal and child welfare services. Under the terms of the 
Security Act annual appropriations of about $10,000,000, part on a 
“match the federal dollar” basis and part in outright grants, for maternal 
and child health services, services for crippled children, and services for 
homeless, dependent, and neglected children. This part of the act, 
logically enough, is administered by the Children’s Bureau of the Depart- 
ment of Labor. All of the states are co-operating in providing these serv- 
ices. 

Vocational rehabilitation. The preparation of permanently dis- 
abled persons for employment is another phase of the security program. 
The cost of maintaining a disabled person at public expense ranges from 
$300 to $500 per year. The average cost of rehabilitating a disabled per- 
son is $300. The average earnings of a rehabilitated person are about 
$18 per week. It appears, therefore, that this great social service is eco- 
nomically sound. As long ago as 1920 Congress inaugurated this service 
through grants-in-aid to the states. The Security Act makes a substantial 
increase in authorization of appropriations for this work and the states 
are now expanding their rehabilitation programs. 

Viewing the act as a whole one must conclude that it is a cautious ap- 
proach to the security problem. It is in no sense a complete solution, 
but the advance made is a distinct achievement, one which in the com- 
placent ’twenties seemed remote indeed. It is criticized from two quar- 
ters, by those who say it is grossly inadequate and by those who in de- 
creasing numbers declare that it is revolutionary, a blow at democratic 
government. No doubt difficulties will continue to arise in its adminis- 
tration, and no doubt there will be need from time to time for amend- 
ments. No legislation of this type could possibly be drafted which would 
not later need revision and correction. Even a “perfect” state must be 
changed to meet new conditions. 

V. EDUCATION 

Education is primarily a state and local function, although some aid 
and encouragement comes from the national government. 

Federal aid and encouragement. Educational assistance from the cen- 
tral government takes several forms. The famous Land Ordinance for 
the Northwest Territory (1785) initiated the practice of setting aside fed- 
eral lands for the public schools. The far-reaching Morrill Act of 1862 

38 W. H. Burton, Introduction to Education (1934); J, B. Russell and C. H. Judd, 
American Educational System (1940); R. M. Hutchins, Higher Learning in America 
(1936); H. D. Gideonse, Higher Learning in a Democracy (1937). 
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and subsequent acts granting support to agriculturai education were dis- 
cussed in the last chapter. The Smith-Hughes Act (1917) and annual 
appropriations under it extend aid to states that “match the federal dol- 
lar/’ for the teaching of trades, home economics, and industrial subjects. 
In the expenditure of funds granted under this act and other federal aid 
acts of the past forty years, the states must submit to a great deal of 
federal supervision. Since 1933 rather generous federal grants have been 
made for educational purposes, a large part of this money going directly 
to students. In addition to aiding education by subsidies. Congress has 
established an Office of Education. Formerly in the Department of the 
Interior, this office now functions as a unit of the Federal Security Agency. 
The Office of Education distributes the federal appropriation to the land 
grant colleges, administers the federal vocational education acts, super- 
vises the program for vocational rehabilitation, and performs a few other 
administrative duties. But its chief work is in educational research and 
promotion: It conducts surveys of higher institutions of learning and 
secondary schools, makes studies of such special problems as the pro- 
fessional education of teachers and school finance, holds educational con- 
ferences, and gives counsel and advice to state and local school officials on 
various subjects. 

State educational policy. With a few exceptions, the colonies left edu- 
cation to private individuals and institutions. But following the Revo- 
lution, the idea of elementary education at public expense gained rapidly, 
and in the course of time this became the practice in every nook and cor- 
ner of the country.2^ Secondary schools and state universities were added 
to the state program; but not always in logical sequence, the university 
sometimes being established first. In our own time we find that the con- 
stitution and laws of a state usually call for elementary, secondary, and 
vocational schools, teachers’ colleges, an A. and M. college, a university, 
and certain other institutions of learning. State laws also prescribe in 
considerable detail the methods by which education shall be financed, 
stipulating, for example, the manner in which funds shall be raised for 
the higher institutions, what part of the total cost, if any, of secondary and 
elementary education shall be chargeable to the state, and how the local 
units shall raise their quotas of the cost. The laws also commonly pro- 
vide for a state school board and a superintendent of schools, charging 
them jointly or separately with the duties of making rules and regulations 
respecting the state public-school system, conducting inspections, licensing 
teachers, collecting statistics, and similar responsibilities. Ordinarily, 
the board determines questions of policy, and the administrative work is 
done by the superintendent. The state colleges and universities are very 

39 Long after their establishment, however, the '‘free schools" in some sections of the 
country, particularly the South, were looked upon as schools for the poor and were some- 
times openly referred to as such- 
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commonly left free of the state school board and the superintendent of 
schools. A separate board, often a separate board for each institution, 
administers them. 

Higher education. Although a few of the Eastern states with very 
old privately endowed universities have no state institution by that name, 
all the other states have. Attendance in the universities and state cob 
leges, as well as in the private institutions of higher learning, has in- 
creased most remarkably in the past generation. In the old days the 
favored few went to college to acquire the learning and culture a ‘‘gentle- 
man’' was supposed to have; the masses now go for the purpose of receiv- 
ing training that will enable them to make a living. The colleges have 
responded to this new demand, particularly the state institutions, by offer- 
ing vocational courses in an array of subjects never dreamed of by the 
pedagogues of a hundred years ago and which amaze the European and 
bring forth some adverse criticism in our own country. Liberal educa- 
tion is not omitted from the curricula, but critics say that undue emphasis 
is given the vocational subjects. Still, there is a great deal to be said both 
for the democracy which provides it and for the system itself, the system 
which prepares students to make a living. Another feature of our higher 
educational system is the opportunity it “gives a poor boy to work his way 
through college.” This is not possible in many other countries. It is 
often referred to as one of the glories of the American system. The 
“poor boy” does not always eventually triumph, as in the story; but he is 
given his chance. Those who cannot attend college have their chance 
also. The college goes to them through its extension professors sent to 
give courses at local centers and through the correspondence courses which 
can be taken wherever mail is delivered. 

Public schools. The state usually fixes a minimum standard for the 
public schools, exercises some general supervision to see that those stand- 
ards are maintained, grants a small subsidy for the support of the schools 
of each district, and leaves the rest to local initiative and enterprise. Each 
county, city, township, or whatever the unit may be, has its school board 
of laymen, and the larger units have their professional superintendents 
also. The board has general authority in school matters and quite often 
has the power, within certain limits, to fix the school levy. Communities 
almost invariably take great pride in and often make considerable sacri- 
fice for their public schools. We take it as a matter of course that the 
school building shall be the best and most conspicuous structure in a small 
town. A number of distinguished foreigners who have found many fea- 
tures of American culture about which to make caustic comment are 
favorably impressed with the dominance of our public schools. In the 
town and to some extent in the cities, the school is not just the school, but 
it is a center for recreation and social life as well. 
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As for courses of instruction, preparation for college is not forgotten; 
but the ‘'practical'’ courses are emphasized more and more — courses which 
will fit the students to become breadwinners. Nearly all the larger cities 
have special vocational schools for training students in electrical installa- 
tion, plumbing, printing, stenography, home economics, and a host of 
other trades and callings. Night schools are now commonly provided for 
youths who must earn a living during the day and for adults who did not 
have advantages earlier. A number of cities provide junior colleges and 
a few have established municipal universities. Schools for such classes 
of unfortunates as the tuberculous have been founded in some areas. In 
a discussion of education, the public library, the handmaiden of educa- 
tion, should always be mentioned. Practically every city of any conse- 
quence now has a well-equipped free public library. Rural communities 
sometimes receive a lesser service through the “traveling” library. An 
economy of the depression years which people of vision have generally 
condemned is the very severe reduction made in appropriations for li- 
braries. 

The problem of finance. The schools cost a great deal of money. Ap- 
proximately a third of the state and local revenue goes for education. It 
is generally thought that the schools are worth the money and that there 
is less waste and extravagance in school expenditures than in most other 
public expenditures. However, in times of retrenchment, the schools 
have sometimes been the special target of attack. The small salary of the 
thrifty teacher now appears very large to the deflated business man. The 
whole school system is attacked as extravagant. It is right that the schools 
should be asked to reduce costs; but straight percentage reductions, easy 
to calculate and often employed, may result in the curtailment of a par- 
ticular school service which we are most anxious to preserve. 

Another financial problem is that of the rural school. The cost is 
high and many rural communities are poor, depression or no depression. 
Since the funds must be raised primarily from taxable property in the 
district, it follows that taxpayers in a poor area will have to pay much 
higher school taxes for the same type of school than are paid by their 
more favored brethren in a wealthy district. A partial solution lies in 
the consolidation of schools. But, while consolidation gives better 
schools, it does not improve the financial situation a great deal for the im- 
poverished areas forming the larger district. A better solution is for the 
state to assume more financial responsibility for the schools and give aid 
to local communities in proportion to their needs and deserts. Who ob- 
jects to this? Naturally the taxpayers in the more prosperous areas of 
the state, who say that each township should educate its own children, a 
theory which is just one step ahead of the one held before the dawn of 
this Republic, namely, that each family should educate its own. Never- 
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theless, a number of states have come to the aid of the rural communities 
in the manner here suggested. 

Even the great cities have their problem of school finance. It is that 
the school board, the largest spender in the city, is usually empowered 
to fix a school tax rate and spend the money as it sees fit. This makes it 
impossible to treat city finances as a unit. While the council may be 
retrenching in the services for which it votes appropriations, the board of 
education may be increasing appropriations for the schools. It is perhaps 
desirable that the school budget be approved by the council, thus making 
it possible for all the city services to be considered on an equal footing, 
the needs of each being considered in relation to all the others and tot^l 
appropriations being limited to an amount not unduly burdensome on 
the taxpayers. 
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The United States at War 

★ ★ ★ 


“lliey cannot harm us; we are too far away. Besides, someone may 
assassinate their leader. We hear that his people are ‘fed up’ with him. 
Even if they get here, something will turn up to prevent their attacking 
us. And if the attack should actually take place, a million men will 
spring to arms and drive them into the sea.” The speaker is the typical 
American of practically any period of our history indulging in one of his 
favorite pastimes, the enjoyment of his ‘'immunity complex.” The “bone 
head” of the comic strips gets out of all of his scrapes; Superman never 
fails to annihilate his enemies; and, whatever her mishaps and misad- 
ventures may be along the way, the girl in the magazine story invariably 
gets her man. So it has been and so it will be with our country — danger 
may be imminent, neglect and incompetence may invite disaster, but we 
will find, or good luck will provide, a happy end to every crisis.^ Thus 
reasons the American. 

It is true that geographical position, economic resources, the enterprise 
of our people, and good luck have thus far brought us safely through 
every military threat. But in these days of rapid transportation geog- 
raphy does not vouchsafe to us the immunity of old; our continental eco- 
nomic resources are found to be less than sufficient for the conduct of total 
war; and, luck, although at times a very present help in the time of need, 
has ever been wholly unreliable as an ally. We have fought a number of 
wars, each in the hope, and sometimes in the rather firm belief, that it 
would be the last. But crises in other lands fade our hopes, and bombs 
dropping on our ships and soil shatter our beliefs. Once more war comes. 

It is the purpose of this chapter to give a summary of the military 
policy of the United States, to indicate the military role of the President 
and Congress, both in peace and in war, to outline our system of organiza- 
tion for war, to review the organization of the armed forces and the fight- 
ing machines at our command, to discuss some phases of economic mobili- 
zation and civilian defense; to note some of the activities and possibilities 
of the United Nations; and to consider the effect of war upon our demo- 
cratic institutions. Such a survey is indeed a “large order.” 

I This analogy is suggested by Norman Cousins in his “The Immunity Complex in 
America/* Saturday Review of Literature^ October i8, 1941. 

7H 
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I. AMERICAN MILITARY POLICY ^ 

Traditional attitude toward the Army. It is true that we have not 
been a militaristic people. Despite our readiness to take up arms when we 
see our security threatened, we have hated war. One is tempted to say 
that our hatred of war has caused us to place a premium upon military 
inadequacy and inefficiency (in time of peace). Because we regard war 
as an evil, we have allowed our armies to rot. Contemptuous of the mili- 
tary profession, we have inwardly booed at passing soldiers. The gen- 
erals who have captured our imagination have often been civilian or near- 
civilian generals. There w^as Washington, the farmer who renounced 
his office and power; Jackson, the frontiersman and planter; Harrison in 
his “log cabin”; Grant, who had retired from the Army and came back to 
lead it to victory; and Theodore Roosevelt, who, with practically no mili- 
tary training, earnestly and eagerly sought to lead an army in the First 
World War. Our fear of military abuses, which we inherited from Puri- 
tan England, and our reliance upon a Navy to protect us from any pos- 
sible and distant enemies have caused us to look upon a strong Army as 
an expensive luxury and as a danger to our democratic institutions. 

In the early years of the Republic the regular Army was practically non- 
existent. Statesmen like Washington, Jefferson, and Hamilton favored a 
well-regulated militia. By act of Congress (1792) a militia was indeed 
provided, all men between the ages of 18 and 45 being required to serve 
and furnish their own equipmenti The “system” was highly unselective, 
grossly inefficient, and thoroughly unworkable. It was purely political 
in its inception and equally political in its organization. Within its ranks 
in 1808 could be found 80 major generals, 226 brigadier generals, 1033 
colonels, some 9,000 captains, and about 650,000 non-commissioned of- 
ficers and privates. Practically every politician held military rank and 
nearly all of them had plumed hats and tinsel uniforms. Military train- 
ing was a burdensome detail with which they were not concerned. It 
was an army composed largely of this untrained militia which, in 1814, 
ignominiously fled from a much smaller British force and left our na- 
tional Capital to be burned. It is true, however, that these militiamen 
could stand behind cotton bales and trees and shoot straight. This they 
did at New Orleans. 

After the War of 1812, West Point developed into an excellent training 
school for officers. To its graduates went practically all of the commis- 
sions in the small Army, Americans in general paid little attention to 
West Point and probably gave less thought to the Army. As a matter of 

2W. D. Boutwell and others, America Prepares for Tomorrow (1941), Pt. II; H. S. 
Commager and others, America Organizes to Win the War (1942) Ch. II; Pendleton 
Herring, The Impact of War: Our American Democracy under Arms (1941) Chs. II-III; 
O. L. Spaulding, The United States Army in War and Peace (1937). 



726 Government in the United States 

fact, in the thirties and forties, some of the best thinkers in the country 
were definitely anti-Army, pacificists. Nevertheless, the Mexican War 
demonstrated the value of well-trained officers who, despite their forced 
reliance upon green volunteers, won an easy victory. 

We did not, however, profit by the experience of the Mexican War. 
Within legislative halls and on public platforms the dangers confronting 
the nation were stressed, but nothing was done to strengthen the armed 
forces of the country. It may have been that leaders feared that such 
action would alienate the South, or that the South, a dominant section at 
the time, prevented any addition to the military establishment. At any 
rate, 1861 found the few thousand men who constituted the regular Army 
scattered over the states and territories in small detachments, scores of 
the best army officers resigning their commissions without any particular 
protests from their superiors and leaving to accept service with the Con- 
federacy, the militia untrained and unequipped, and the War Depart- 
ment manned by old and incompetent men. The result was Bull Run. 
Not until the middle of the war betw^een the states did the Union have a 
first-class Army. With the end of that struggle the Army went back to 
the desks, the shops, and the ploughs. A few soldiers were retained to 
keep the Indians quiet, but no more attention was given the Army than 
had been accorded it prior to the internecine strife. The Spanish-Amer- 
ican War proved only that wffien two blundering incompetents engage in 
war, the one less given to blunders and incompetence will win. 

Mild improvements in military organization. Despite the easy victory 
over Spain, that victory led us to do what we had not done at the end of 
any other war — give attention to organization for war. With foreign 
possessions to garrison and administer, we required a larger standing army. 
Furthermore, the majority of Americans took the keenest pride in the 
fact that we were now a world power, and some of the old suspicion of an 
effective standing Army disappeared. President McKinley appointed 
Elihu Root Secretary of War. Mr. Root declared that he knew nothing 
about war and nothing about the Army, a declaration not far from the 
actual facts. But what the President wanted was an administrator of 
intelligence, resourcefulness, and imagination, qualities which Mr. Root 
possessed to a high degree. Under his leadership, between 1901 and 
1903, the Army was reorganized, the militia overhauled, and the General 
Staff created. This is not to say that the problems of the military estab- 
lishment were now solved — far from it; but the changes inaugurated did 
result in our being less unready for the First World War than we had 
been for any previous war. Secretary of War Newton D. Baker (1916- 
1921) proved himself as capable as an administrator as Elihu Root, the 
beneficial results of whose administration were still evident when Baker 
took office. Under Baker, the War Department, in striking contrast to its 
record in previous wars, functioned smoothly, the civilian Secretary and' 



The United States at War 727 

the military experts dividing their functions in such a manner as to pro- 
duce the least amount of friction. 

Divided counsel, 1919-1933. Millions of Americans believed we had 
“fought this war (the First World War) to end war,’' but we refused to 
accept membership in the League of Nations, established for the purpose 
of preserving peace; we limited our naval armaments (even going to the 
extent of sinking some ships); we reorganized our military establishment; 
we insisted that our former allies pay their debts to us, and we declared 
economic war on them as well as on our former enemies by raising our 
tariffs. 

We “stayed out of" the League of Nations for various reasons: there 
were those who sincerely feared it as a breeder of war in which American 
soldiers might be called upon to fight for the security of some foreign 
country; others who believed that we should not formally associate our- 
selves with “foreign organizations," and still others, principally party 
leaders, who saw opposition to the League as a good vote-catching device. 

Naval armament limitations. The post-war policy of the United States 
in respect to naval armament calls for more than passing mention. The 
importance of the Navy in the defense of our shores has always been real- 
ized, and we have never been as suspicious of it or as miserly with it as we 
have often been with the Army. At the end of the First World War we 
were well on our way to having the strongest Navy in the world, a Navy 
which could have met all of the other navies combined. But at that time 
we did what most men interested in peace considered proper and noble 
— we agreed to a limitation of naval armament. Our Government called 
the Washington Conference (1921) for that purpose, and, to the amaze- 
ment of realists the world over, proposed a straightforward plan for stop- 
ping the race in the construction of capital ships (ships over 10,000 tons 
displacement). The United States, Great Britain, Japan, France, and 
Italy agreed by treaty to the ratio, in the order in which these powers are 
named, 5 — 5 — 3 — 1.7 — 1.7, for capital ships. The ratio corresponded 
rather closely to that existing at the time the treaty was signed, but the 
sinking or scrapping of certain designated ships was necessary to achieve 
it perfectly. The powers further agreed to a naval holiday on capital 
ships for a period of ten years, with only limited replacements thereafter 
for five more years. 

This agreement was part of a program to avoid trouble with Japan, with 
which nation we had had misunderstandings from time to time and with 
which, following the war, our relations had not been improved. Then 
both Japan and the United States made mistakes. When Congress, over 
the objection of the State Department, was considering Japanese exclu- 
sion in connection with the immigration bill of 1924, the Japanese Am- 
bassador protested, stating that if the bill should be passed “grave conse- 
quences" were likely to ensue. Congress took this as a threat and im- 
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mediately passed the bill. Practically all Americans, including the Secre- 
tary of State, favored Japanese exclusion and Japan herself accepted it. 
The trouble arose only over the proposal of Congress to cancel the 
“Gentleman’s Agreement” under which exclusion of Japanese had oper- 
ated since 1907, and the unfortunate wording of the protest of the Japa- 
nese Ambassador. The situation was most unfortunate and it drew’' heav- 
ily on the good will which had made the Washington Conference a success. 

Although the Washington agreement did not apply to auxiliary ships 
(cruisers, destroyers, and submarines), the United States practically stopped 
the construction of such ships. But the other powders did not interpret 
the Washington agreement in that spirit. Japan in particular was busy 
laying the keels of cruisers and other auxiliary craft. In 1927 the United 
States took a leading part in an effort to bring about a limitation on auxil- 
iary ships, but no progress was made. Again, in 1930, the United States 
and Great Britain took the lead in trying to stop the armament race. 
The result was that the five powders met in London and reached another 
agreement. Under its terms the replacement of capital ships, allowable 
under the Treaty of Washington after 1931, would be postponed until 
1936. The London Treaty also extended limitations to auxiliary ships. 
Although the naval experts of each of the three great naval powers (the 
United States, Great Britain and Japan) vigorously opposed the agree- 
ment, the governments of these countries ratified it. Japan then pro- 
ceeded to build as many ships as the treaty allowed, Britain kept her con- 
struction well below the agreed limit, and the United States laid few new 
keels. Consequently, Japan made rapid gains in naval strength and, in 
1935, actually surpassed the United States in effective auxiliary ships. 
Furthermore, exercising her right as a party to the Washington Treaty, 
Japan gave notice that she would not be bound by that agreement after 
December 31, 1936. In 1935 another naval conference was held in Lon- 
don. Japan, insisting upon parity in all classes of ships, bolted the con- 
ference when the United States and Great Britain resisted her demands, 
and the agreements the other powers reached were without particular 
significance. Efforts to limit naval armaments had failed. 

The National Defense Act of 1920. After the Armistice of 1918 the 
War Department asked for a much more pretentious peacetime military 
establishment, including conscxdption and a billion-dollar annual budget, 
than Congress and the public were willing to grant. The National De- 
fense Act of 1920 was a compromise measure, revealing several mafked 
concessions to the strong anti-military sentiment. The General Staff 
was strengthened, but the plan for a large standing Army and peacetime 
conscription found no place in the statute. 

Nationalistic tariff policy. Although it may not be true that our high 
tariffs of the post-war period were looked upon by other powers as a 
threat to their security in the sense that they might have regarded a fever- 
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ish construction of vessels of war as a threat to their security, it is a fact 
that these tariffs reduced the flow of goods from foreign factories to the 
United States and, since international trade must operate over a two-way 
bridge, noticeably restricted the opportunities of American manufacturers 
and producers to sell in foreign markets. In other words, tariffs, not ours 
alone but ours among others, contributed to the world-wide depression, 
to national frustration, to dictatorship and war. It cannot be said, there- 
fore, that our policy in the decade following World War I looked con- 
sistently towards peace. Our counsels were divided; our purposes were 
sometimes obscure. 

Nevertheless, as we came to the end of that decade, we failed to see a 
cloud in the broad expanse of the international sky. France and Ger- 
many had signed the Locarno Treaties; the United States was about to ac- 
cept membership (but never did) in the Permanent Court of Interna- 
tional Justice; war had just been “outlawed’' by every great power and 
nearly all of the lesser ones; and in our Armistice celebrations, we noted 
our regrets for the past, our gratitude for the pi'esent, and our hopes for 
the future, by references to the days of forgotten hatreds. 

The gathering storm. Yet there were some clouds in the sky, clouds 
which were larger than a man’s hand. The Germans were not recon- 
ciled to the Treaty of Versailles, and Britain and France were hesitant to 
relax its rigors. Our own bubble of prosperity was about to burst, and 
some other countries had hardly experienced a bubble. The clouds grew 
larger and all could see them. Indeed they covered the nations of the 
earth with cold dark misery. The have-not and the dispossessed nations 
tried desperate remedies. In defiance of her treaty commitments Japan 
moved aggressively into Manchuria. Italy, long since taken over by 
Mussolini, moved into Ethiopia. Germany sought to find relief in Hitler, 
who declared he would tear the Treaty of Versailles to shreds, and upon 
assuming power immediately did so. 

For some years the idea had been growing in America that we had been 
tricked into involvement in the First World War by English propagan- 
dists and our own financiers and munition makers. As the lights in 
Europe were about to be extinguished once more the idea gained many 
adherents. The one consistent thread that had run through our foreign 
policy since 1919 was that we wanted to be left alone to go our own way; 
that we wanted no part in any European struggle. The belief that we 
had been hoodwinked in the last war served as an additional incentive to 
stay out of the next. Determined to stay out of war, we made no prepa- 
rations for it beyond embarking upon a modest program for strengthen- 
ing the Navy. We sought our defense in another direction — in neutral- 
ity. 

Neutrality legislation. In 1935 Congress enacted the first of several 
so-called neutrality acts designed to prevent our involvement in future 
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wars by prohibiting a repetition of what were conceived to have been the 
errors of the past. Two years later a more comprehensive act was passed. 
One section provided that whenever the President should find a state of 
war existing between two nations, or civil strife of such magnitude in a 
foreign nation as to threaten the peace of the United States, he should 
proclaim such fact and prohibit the shipment of arms, munitions, and 
implements of war to such countries or country. Another section of the 
act prohibited loans to belligerents. Already on the books was the John- 
son Act of 1934, forbidding the making of loans within the United States 
to any foreign government in default on its debts to this Government. 
There will be no repetition of 1917, thought the authors of this statute; 
munitions makers and bankers will not be able to take us into another 
war. Others thought that this abrogation of rights under international 
law was a high price to pay for uncertain immunity. Still others held 
that the United States had placed itself in a position approaching the 
contemptible — a great power was seeking safety by trying to hide from 
danger! 

Under this legislation the President “found” that civil war existed in 
Spain and failed to “find” that war existed between China and Japan, the 
reasons being that opinion in the United States was divided on the Span- 
ish struggle and almost unanimous in favor of China in her fight for life. 
Thus war materials could still be shipped to China and, incidentally, to 
Japan. Despite the measure of flexibility the law allowed, the President 
maintained that it tied his hands in dealing with belligerents. In the 
summer of 1939, expectation of war between Germany and Italy on 
one side and France and England on the other, the President asked for 
modification of the neutrality law, but Congress, hoping that there would 
be no war and fearful that the President’s well-known partiality to Eng- 
land and France might involve the United States if war should break out, 
was unresponsive. With the war a fact in September and with the Presi- 
dent and a substantial body of the American public eager to give the Allies 
every assistance short of war. Congress yielded to the President’s entreaties 
and modified the neutrality act in two important particulars: it repealed 
the prohibition respecting the exportation of arms, ammunition, and 
implements of war from the United States to belligerents (so that the 
English and French, having command of the seas, could come and get 
them), and it made unlawful the carrying of passengers or materials on 
American vessels to belligerent nations. In short, the arms embargo was 
repealed, and all trade with nations at war was put on a “cash and carry” 
basis. 

Aid to Britain. Then came the winter of the “phony war,” during 
which France sat beneath and behind her (imaginary) Maginot Line and 
Germany made careful preparations to crush her. The spring blitz- 
kriegs followed, and as France was collapsing our President declared (June 
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10, 1940), “We will extend to the opponents of force the material resources 
of this nation.” Late in the summer, both Roosevelt and Willkie, now in 
a hot presidential race were saying they favored all aid to Britain “short 
of war.” The President was in position to give a concrete example of 
what he meant. On September 2, by authority not entirely clear, but wnth 
popular approval, he agreed to transfer to Britain 50 over-age destroyers 
in return for a 99-year lease for naval and air bases in the Bahamas, Ja- 
maica, and in other British possessions in this hemisphere. The Berlin- 
Rome Axis then countered by bringing Japan into their alliance. 

In the fall of 1940 the British made a magnificent defense of their is- 
land. They not only kept the Germans out but they also “brought the 
xAmericans in” — won a much widen popular support in America for their 
cause. A new idea for aid to Britain came to the President. On Decem- 
ber 17, at a press conference, he announced it. It was that we forget the 
“silly-fool dollar sign,” and instead of thinking in terms of selling war 
goods to Britain we should lease or mortgage them to her. These she 
could return or repay in kind when the ’tvar was over. We should do this, 
explained the President, on the same principle and for the same reasons 
that a man will let a neighbor use his garden hose to help the latter extin- 
guish a fire. The neighbor will replace the hose if it is destroyed. At 
any rate the man may sa^ e his owm residence by helping to extinguish a 
fire at his neighbor’s. The “lease-lend” bill was prepared and presented 
to Congress. After tw^o months of very active, and generally favorable, 
discussion, in Congress and out, it was passed. This “Act to Promote the 
Defense of the United States” authorized the President to arrange for the 
manufacture, to the extent to which Congress makes funds available, “any 
defense article for the government of any country whose defense the 
President deems vital to the defense of the United States.” Congress pro- 
vided the billions, and the program got under way. The neutrality acts 
to keep us out of war were forgotten. We were not yet in the war, but wc 
were no longer neutral. We became “the arsenal for democracy.” We 
would send materials; the enemies of the Axis would do the fighting. We 
would “Praise God and pass the ammunition” — from a safe distance. 

Hemisphere defense. Another area of defense engaged the attention 
of our government. This area embraced the so republics to the south of 
us. Without their active co-operation, the United States could not hope 
to head off totalitarian penetration in this hemisphere. And it must be 
said that, prior to 1942 at least, Germany and Italy made considerable 
economic and cultural progress in their relations wuth some of the Amer- 
ican republics. When the storm broke in Europe this country was in a 
better position to counteract this influence than it would have been fif- 
teen years earlier, because President Franklin D. Roosevelt’s “good neigh- 
bor” policy, for which Mr. Hoover is also entitled to some credit, was 
beginning to bear fruit. Consequently, in September, 1939, a Pan-Amer- 
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ican Conference met at Panama in an atmosphere of mutual trust. 
Among its achievements may be recorded the establishment of the Inter- 
American Economic and Financial Committee and the creation of a “neu- 
trality belt'* from which belligerents were to be barred in order that the 
republics might carry on their commerce in safety. The belt, largely a 
paper belt, extended from the shores of the republics in distances varying 
from 300 to 1,000 miles, roughly about 100 times the width of the neutral 
waters in which international law prohibits belligerents from prosecuting 
hostilities. 

It should not be denied that hemispheric solidarity presents grave prob- 
lems, for economically and culturally the republics of the south have 
looked to Europe rather than to the. United States of America. Their 
language is European and their intuitions are mostly European. Many 
of these countries produce goods of which we already have a surplus or 
which we produce in large quantities. Therefore, they look to Europe for 
markets. Of course many of these markets are closed when Europe is at 
war, and this gives some commercial advantage to the United States. We 
have not been content to let the matter rest at that point, however — far 
from it. One of the most active agencies of the Government is the Office 
of the Co-ordinator of Inter-American Affairs, headed by Mr. Nelson A. 
Rockefeller. It is concerned with programs in such fields as the arts and 
sciences, education, travel, the radio, the press, and the cinema, which will 
further the national defense and strengthen the bonds between the nations 
of the Western Hemisphere. In co-operation with the Export-Import 
Bank and other agencies of the Government it formulates and executes 
programs in the commercial and economic fields. The consensus is that 
this Office has operated effectively. 

National defense, 1940. While “lease-lending’' to the Axis enemies and 
working for solidarity in the Western Hemisphere the United States was 
not idle in strengthening its own military establishment. As early as Jan- 
uary, 1940, Congress voted increased appropriations for the Army and 
Navy. Less than six months later, when France asked for an armistice, 
the President and Congress moved to put the country on a war footing. 
The 76th Congress remained in session until its term expired. It raised 
the enlisted strength of the regular Army, the Navy, and the Marine 
Corps; it authorized an increase in the strength of the National Guard and 
provided for the establishment of “home guards”; it authorized many 
more planes for the Army and Navy; it approved a plan for a two-ocean 
Navy; and, most memorable, it provided for conscription in time of peace. 
Large sums were appropriated to carry out these plans, and organizations 
to mobilize men and materials (to be discussed later) were strengthened 
and new ones created. Progress in rearmament was not rapid, however, 
for we hoped to prepare for war with little disturbance of our normal life 
and we still hoped to avoid war. 
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Appeasiiig Japan. One policy we followed to avoid war seems to have 
been that of “appeasing” Japan. At ihe same time we were sending aid 
to China — which nation w’^e, as a Government and people, wanted in all 
sincerity to assist — we were permitting the shipment of oil, metal, and 
other war materials to Japan. Perhaps it was our fond hope that these 
not inconsiderable favors would induce the Japanese rulers to turn a deaf 
ear to Axis courtship for an alliance. But the alliance was made (Septem- 
ber, 1940), and Vichy France, completely under Axis domination, sur- 
rendered northern Indo-China to Japan. Nevertheless, we continued to 
permit the shipment of war materials to Japan', still hoping, it appears, to 
keep Japan out of the European war and in particular to keep her from 
attacking us while our attention was concentrated on the European front. 
It ought to be said also that certain commercial interests in America, prof- 
iting by the sale of these materials to Japan, vigorously opposed any sug- 
gestion that these sales and shipments be terminated. Finally, when in 
July, 1941, Vichy surrendered southern Indo-China to Japan, our Govern- 
ment shut off the shipments of oil and other war materials to Japan. 
Then came the period of futile negotiation between the United States 
and Japan, and while they were still in progress, the treacherous attack on 
Pearl Harbor. 

Since 1935 our defense policy may be characterized as roughly analogous 
to the man who decides to defend his house by hiding in a closet; who 
later cautiously peeps out of the window and, seeing others defending 
their homes and, incidentally, his, sends out provisions for the fighters; 
who, still later, with an occasional glance at the back door, prepares to 
defend his house at the front door; and who is presently attacked at the 
back door. 

II, WAR POWERS OF PRESIDENT AND CONGRESS ® 

The war powers granted by the Constitution, Congress has the power 
to (1) declare war; (2) to raise and support armies; (3) to provide and 
maintain a navy; (4) to make rules for the government and regulation of 
the land and naval forces; (5) to provide for calling forth the militia, and 
for organizing, arming, and disciplining the militia when it is in the serv- 
ice of the United States; (6) to levy taxes and appropriate money for the 
common defense; and (7) to make any laws which may be necessary for 
carrying any of these powers into execution. The war power of Congress 
is, therefore, comprehensive. 

The Constitution makes the President the Commander-in-Chief of the 

3 Boutwell, op. cit., Pt. I; E. S. Corwin, The President: Office and Poxuers (1940), Ch. V, 
and “The War and the Constitution: The President and Congress,” Am. Pol. Set. Rev., 
XXXVII, j8 (Feb., 1943); Herring, op. cit., Chs, V-VI; D. O. Walter, American Govern^ 
ment at War (1942), Ch. III. 
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Army and Navy and of the state militia when it is called into the service 
of the United States. Certain other powers and duties which relate to the 
war power are conferred upon the President by the Constitution. They 
are as follows: the duty to execute the laws of the United States; the obli- 
gation (which he shares with Congress) to guarantee to every state a re- 
publican form of government and to protect each of them against invasion 
and domestic violence; and the right to make recommendations to Con- 
gress. It would appear that Congress has the greater part of the war 
power, and so it seemed to Alexander Hamilton, one of the framers of 
the Constitution. The trXith is, however, that the President holds the 
center of the stage in the grim drama of war. 

How Congress legislates for the Army. The theory is that Congress 
should fix the broad outlines of military policy and that the President and 
other administrative officials should carry it into execution. In order to 
determine a policy Congress should decide what we will defend, where we 
will defend it, and when we will defend it. Shall we defend this nation, 
its outlying possessions, the Western Hemisphere, or the whole world? 
Where shall we meet the possible foe or foes? Shall we sit and wait for 
them to attack us, go to meet them, or attack them before they start? It 
cannot be said that these questions have ever been decided. We have 
been divided in Congress and out between collective security and isolation, 
between preparedness and pacifism, between Anglophobes and Anglo- 
philes, to mention only a few causes of divided counsels. Another diffi- 
culty in the way of formulating policy is the unpredictable action of other 
countries. 

Each house of Congress has a committee on military affairs and a com- 
mittee on naval affairs; each has a committee on foreign affairs; and each 
has two subcommittees on appropriations for the two armed services. To 
the extent that Congress fixes defense policy these six committees and four 
sub-committees have the principal responsibility for fixing it. In time of 
peace military affairs do not get much attention. The committees on 
these affairs may give as much as 8o per cent of their time to non-military 
subjects, such as war mothers’ visits to Europe, battleground parks, and 
the leasing of shore lines. On the floor of either House one might hear 
discussion of what guns shoot straight, what a retired German admiral 
once told a member about the top-heaviness of a particular ship, and why 
somebody ought to be a captain in the Navy. These diversions do not 
contribute, or should not contribute significantly to the formulation of 
defense policy. Other members are concerned with the pleas of their con- 
stituents that a military post be retained, established, or enlarged in par- 
ticular localities, without any regard to the actual part such army posts 
might have as units of training or of national defense. Many posts remain 
such because, sixty or seventy-five years ago, the Army used them as bases 
from which to defend the settlers from ^he Indians and local political in- 
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fluence has been strong enough to have them retained. The horse-raising 
states and the hay-growing states want more horses used in the Army, and 
their representatives in Congress often reflect their desires. A seaport 
city, interested in finding a market for potatoes, onions, and meat, and 
perhaps not entirely averse to the increased social activity a large defense 
service might bring to the ’community, urges a senator to do what he can 
to get the Fleet to pay it a visit, and he probably does. It is obvious 
that citizens who are apparently convinced that the way to protect Amer- 
ica is to boost trade in local areas are no less to be censured than con- 
gressmen. 

With very few exceptions our peacetime Presidents have not been 
greatly concerned with the Army, the Navy, or general defense policy. 
Furthermore, the American people have never displayed interest in such 
matters until danger is imminent. Consequently, the professionals in the 
armed forces have had to carry the greater part of the burden of planning 
our defenses, and tl'.ey have had to do this without any clear declaration 
of policy on the part of the political branches of the Government (Presi- 
dent and Congress). 

Yet it may not be said that some fairly respectable peacetime planning 
and legislation have not been effected. The National Defense Act of 1916 
certainly deserves mention. It was the main feature of our “preparedness*' 
program prior to our European adventure of 1917-18. Following that 
war, the country was again divided on the question of a military establish- 
ment. There were many fine pacifists of the type of Jane Addams, there 
were extreme militarists of the Prussian variety, and there were varieties 
between these extremes. But the professional soldfers, the administrators, 
and the military affairs committees of Congress evolved a compromise plan 
wdiich was embodied in a notable piece of legislation, the National De- 
fense Act of 1920. It provided for a standing army, which might be ex- 
panded as the national defense might require, the organized reserves, and 
the Reserve Officers’ Training Corps and the Civilians’ Military Training 
Coips. It organized the United States into corps areas. And it estab- 
lished the principle of mobilization as against volunteering and the prin- 
ciple of industrial mobilization. 

Congress and the Navy. The United States Navy has not been the vic- 
tim of “politics” to the extent the Army has. As pointed out in the pre- 
ceding section of this chapter, its place in the national defense has gener- 
ally been appreciated. Yet our reliance on the British Navy as a part of 
our defense force in the Atlantic and our failure, for at least a decade, to 
notice that we might be the losers in a program for the limitafion of naval 
armaments brought us up to 1933 with a Navy far from first class. That 
year found another Roosevelt, another Roosevelt who loved navies, in 
the "White House, and Congress responded to his demands to enlarge and 
strengthen the Navy. In 1940, in response to the fall of France and the 
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fear that Britain might be overcome and her Navy turned against us, 
Congress authorized the construction of a two-ocean Navy, the Navy we 
might have had years before had we followed the construction program 
begun during the First World War. Although it may be said that Congress 
and the President must carry a large share of the blame for any lack of pre- 
paredness, either military or naval, it should also be said that the profes- 
sional soldiers and sailors have a share of the blame. They have often 
been accused of planning for the “last war,” of overlooking the possibil- 
ities of such instruments as tanks and planes in future wars. In particular 
have the “battleship admirals,” discounting the importance of planes and 
their carriers, come in for criticism. It is for information on such matters 
that the political departments of the Government look to the experts, and 
if the experts are “one war behind” we can hardly expect Congress to 
bridge the gap. 

How wars are declared. Up to this point attention has been directed to 
the manner in which the President and Congress deal with the problem of 
peacetime preparation for war. What is the story when war is at hand? 
Who declares war? The Constitution clearly confers that authority upon 
Congress. But as a matter of fact the President has much more to do 
with it than Congress. He is in a position to force the hand of Congress. 
He may, as Commander-in-Chief, order troops to occupy disputed terri- 
tory, as did President Polk, and when they are fired upon by opposing 
forces, announce to Congress that war exists. Or he may, as did Presi- 
dent McKinley, send a battleship into “troubled waters” where it might 
be sunk (or sink from internal causes), with the result that war becomes 
inevitable. More important, the President, through his control of foreign 
relations, has the power, not perhaps to lead the country into war or away 
from war, but certainly to “graze the edge of war,” to steer us about its 
treacherous sinuosities, and, subject to the unpredictable acts of probable 
enemies, to pick the spot and time at which we might enter. Our en- 
trance into both the First and the Second World Wars was largely deter- 
mined by the respective foreign policies of Presidents Woodrow Wilson 
and Franklin D. Roosevelt. It is true that Congress has declared war in 
all of the cases mentioned, but that was only a detail and not even that in 
the case of the declaration against Japan after its attack on Pearl Harbor. 
So much for the relative parts of President and Congress in deciding upon 
war. What of their parts in its prosecution? 

The President as Commander-in-Chief. As Commander-in-Chief of the 
Army and Navy the President might take the field and assume direct 
charge of military operations, as did many kings, ancient and mediaeval,, 
and the Emperor Napoleon. Washington did in fact take the field to 
suppress the Whiskey Rebellion, but other Presidents have wisely stayed 
at the seat of Government. Lincoln, exasperated with his slow-moving 
generals, did issue some strictly military orders, but he regretted doing so 
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and refrained from issuing more after Grant took command of the Union 
forces. Doubtless some of the Presidents have entertained some notion 
that they were military strategists and they may have exerted influence in 
this direction, but, with the exceptions noted, they have left military or- 
ders to the generals. Jefferson Davis was a trained soldier, and once he 
gave Lee a military order — to which the latter replied with the tender of 
his sword. No important questions have arisen over the President's 
purely military powers — he seldom, if ever, exercises them. But contro- 
versies have raged around his use of hi^ powers as Chief Executive and 
Commander-in-Chief to determine broad questions of war policy and to 
regiment the life of the nation. 

During the period of the war between the states responsible men did not 
scruple to call President Lincoln ‘‘absolute," “uncontrollable," “tyrant," 
“usurper," and “despot." Why? Because Lincoln, upon his inaugura- 
tion, finding no plans for saving the imperiled Union, took such action as 
he deemed necessary to save it. He did not wait for Congress to legislate. 
In fact, he did not call Congress into special session until ten weeks after 
the fall of Fort Sumter. He reasoned that as Chief Executive and Com- 
mander-in-Chief he had the duty and he ought to have the power to take 
any action against forces hostile to the United States. He embodied the 
militia into a volunteer army, added thousands of men to the regular Army 
and to the Navy, incurred for the United States a debt of a quarter of a 
billion dollars (a very large sum in those days), paid money from the Treas- 
ury to persons unauthorized to receive it, excluded “treasonable corre- 
spondence" from the mails, ordered a blockade of Southern ports, sus- 
pended the writ of habeas corpus, and detained under military guard per- 
sons suspected of treasonable acts or of contemplating such acts — “and all 
of this," writes Professor E. S. Corwin, “either without one whit of statu- 
tory authority or with the merest figment thereof." ^ Congress and the 
courts (the latter with some reservations) later approved these acts of the 
President, and the Commander-in-Chief was thus encouraged to issue 
other orders and proclamations for which there was no clear authority in 
the statutes. 

Congress did not abdicate, however. It voted the money, called up the 
men necessary to prosecute the war, and concerned itself with various 
other phases of the war. It was outspoken and critical of the generals, as 
it had a right to be. Congressmen expressed contempt for “what seemed 
the over-careful methods of the so-called West Point plan of conducting 
the war," and they argued, in language that has a familiar ring today, 
that the war could be ended by fighting and only by fighting.^’ With only 
a few dissenting votes, Congress created the Committee on the Conduct of 

* Corwin, The President, p. 157. 

6 w. W. Pierson, “The Committee on the Conduct of the Civil War,” American His-^ 
torical Review (April, 1918), p. 557. 
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the War, and this Committee took itself seriously. It invited subordinate 
officers to give their views of their commanders, extended its inquiries into 
the plans for military operations, and even made suggestions concerning 
promotions in the armed forces and proffered its advice on military tactics. 
Such matters, the committee should have left alone. Yet our judgment of 
the committee may be less harsh when we recall that from time to time 
Lincoln felt compelled to interfere in purely military matters and that, if 
we accept the testimony of some of our most recent historians, the com- 
mittee did promote energy and speed in the conduct of the war and elimi- 
nated some inefficiency by giving publicity to faulty military and politi- 
cal arrangements and transactions.® 

War powers delegated to the President. In the First World War Wil- 
son followed, as far as they were applicable, the precedents established 
by Lincoln. But the First World War was something new, a war of 
populations, not simply a contest of armies. It called not only for 
soldiers, but also for the complete mobilization of the manpower and 
resources of the nations involved. Within three months of its outbreak 
the British Parliament found it necessary to authorize the executive power 
to conduct the war and regulate the life of civilians without much refer- 
ence to Parliament. Although the United States was in this war but a 
short time and it never really touched our shores. Congress found it nec- 
essary to follow the example of our European associates and delegate wide 
powers to the Chief Executive. The Food and Fuel Control Act author- 
ized the President to regulate by license the importation, manufacture, 
storage, mining, or distribution of necessaries; to take over factories, pack- 
ing houses, pipe lines, mines or other plants; and to exercise similar powers 
in relation to foods and war materials. Numerous other statutes gave the 
President far-reaching powers. For example, the Trading with the En- 
emy Act authorized him to license trade with the enemy, and to censor all 
communications with foreign countries, and the Espionage Act authorized 
him to declare unlawful the exportation of certain goods. The powers 
thus delegated to the President were, in turn, usually redelegated by him 
to administrative agents serving under his direction. These officers issued 
in the President’s name thousands of orders and regulations relating to 
every aspect of the war program. Both Lincoln and Wilson exercised 
“dictatorial” powers, and the difference was only in this: Lincoln used his 
powers of Commander-in-Chief to the fullest, expecting and receiving the 
approval of Congress, whereas Wilson was given wide powers by acts of 
Congress and therefore relied somewhat less than Lincoln upon his au- 
thority as Commander-in-Chief.^ 

Governmentally speaking, the Second World War is being conducted 
much as was the First World War. Congress has again generously dele- 

and Herring, op, cit., pp. 127-1^9. 

7 Corwin, The President, pp. 190-194. 
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gated powers to the Chief Executive, perhaps more generously than in 1917- 
1918. He is allowed the widest discretion in the application of the war- 
power statutes — the War Powers Act of 1941, the War Powers Act of 1942, 
the Emergency Price Control Act (1942), and others. These acts are elab- 
orated into specific policy first by the President's orders (often themselves 
grants of wide discretion) to administrative officials, and second by orders 
promulgated by these officials. A relatively new administrative device 
called the “directive” (at least the term is new) is frequently used by the 
President and other high officials to explain, modify, or amplify an order 
or orders. It is less formal than the administrative order, much easier to 
prepare, and seems to be more flexible in its uses. It is worth while to 
notice that the Chief Executive frequently issues executive orders “as 
President and as Commander-in-Chief.” This is a clear indication that 
he rests his authority not only upon acts of Congress but also, as did Lin- 
coln and Wilson, upon his inherent powers as President.® War demands 
action, prompt and decisive, on the home front as well as in the field, and 
legislative bodies were never intended for that purpose. If the President 
is the head of the government in time of peace he is the nation’s “dictator ’ 
in time of war — constitutional “dictatoi*” if you like, but “dictator.” 

Appropriate functions of Congress in the prosecution of war. Yet Con- 
gress has to perform fundamental functions in the prosecution of a war. 
It should not call generals in from the battlefield to quiz them about their 
plans, or decide where and when an attack should be made, or specify 
that young men must have at least a year of military training before they 
are sent to the firing line, or concern itself with other strictly military and 
executive functions. But it should levy the taxes, vote the appropriations, 
raise the armed forces, and authorize the manufacture of equipment nec- 
essary for carrying on the war. Furthermore, it should enact legislation 
to mobilize civilians for war work, to provide for an equitable distribution 
of goods among civilians, and to enact any other legislation necessary to 
mobilize the men and resources of the nation and to equalize the burden 
of war. Such legislation should be wide in scope (and it almost invariably 
is), and should leave the details to be elaborated by executive orders and 
regulations. And finally, Congress should investigate, expose, and, as far 
as possible, correct graft, w^aste, incompetency, and scandals in the con- 
duct of the war. 

The 77th Congress (1941-1942) performed some of these functions very 
well indeed. It appropriated the money; authorized the raising of the 
men, the construction of the ships, and the manufacture of materials and 
implements of war; provided, in part, for the mobilization of civilians; 
and its committees exposed and corrected some profiteering and graft. 
That Congress did not, however, write adequate tax bills; provide for 
compulsory purchase of war bonds; or sucessfully deal with the problerns 

s Walter, op. cit., p. 51. 
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of inflation (closely related to taxation and the buying of war bonds), 
price control, and labor. It did “play politics,” and it seems at times to 
have had its eye more on the election of 1942 than on winning the war. 
Consequently it came in for a great deal of criticism, some thoughtless and 
on its face unfair, some well-reasoned and convincing. A large majority 
of congressmen are schooled in “politics,” and they seem incapable of ad- 
justing themselves to the fact that in wartime the vast majority of the peo- 
ple hold the view that the best politics is no politics. Any war-Congress 
has a difficult place to fill, duties of the gravest responsibility to perform; 
and any duty it muffs, shirks, or ignores marks a weak spot in its own armor, 
indeed in the armor of democracy itself. 

III. THE WAR DEPARTMENT AND ITS FIGHTING FORCES ® 

It is already clear that the President stands at the head of the admin- 
istrative machine which is responsible for the maintenance of our defenses 
in time of peace and for the direction of military operations in time of 
war. He may and does consult with his Cabinet, particularly with those 
members of it who bear a special responsibility for the defense of the coun- 
try, the Secretary of War and the Secretary of the Navy. Other depart- 
ment heads who must work more or less closely with the Chief Executive 
in prosecuting a war are the Secretaries of State and of the Treasury and 
the Attorney General. The President may have important advisers out- 
side of his Cabinet circle, advisers whose opinions and suggestions carry 
much more weight with him than do those of his Cabinet members. • In 
1943 it seemed that several officers, including the Director of the Office of 
War Mobilization, James F. Byrnes, very much an “Assistant President,” 
were much nearer the center of war management than any members of the 
Cabinet with the possible exception of the Secretaries of the defense de- 
partments. Many people did not know that Harry Hopkins held the 
post of Chairman of the Munitions Assignment Board, but who did not 
know that he was the President’s “Special Assistant” and close adviser? 
The President is advised and assisted in matters relating to the use of 
the armed forces by the Chief of Staff to the Commander-in-Chief of the 
United States Army and Navy. This formidable title is held (November, 
1943) by Admiral William D. Leahy. He is not to be confused with the 
Chief of Staff of the Army, presently to be discussed. Admiral Leahy’s 
duties are undefined, but he has the confidence of the President, and it is 
presumed that he plays a major part in mapping out war strategy. We 
turn now to the departments the activities of which the President’s Chief 

9 Boutwell and others, op. cit, Chs. 17 and 19; Commager and others, op. cit., Chs. 5-6; 
Herring, op. cit.^ Ch. 4; ‘'The War Department,*’ Fortune, January, 1941, p. 38: “The 
S,O.S.,’’ Fortune, September, 1942, p. 67; United States Governmental Manual, Summer, 
1945, pp. 229-243; Biennial Report of the Chief of Staff of the United States Army . . . 
(released Sept. 8, 1943). 
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of Staff may have some part in co-ordinating, the Department of War and 
the Department of the Navy. 

The Secretary of War. Although the War Department has other duties 
(discussed in the chapter on the National Administrative System) its prin- 
cipal responsibilities are those of organizing, training, and maintaining 
the Army. The Secretary of War is charged with such duties as are re- 
quired of him by law or may be referred to him by the President. His spe- 
cific duties include the supervision of all estimates of appropriations for 
the expenses of the Department; of the procurement of all military sup- 
plies; and of all expenditures for the support, transportation, and main- 
tenance of the Army. He is responsible for the execution of the National 
Defense Act of 1920, for the improvement of weapons, for proper instruc- 
tion of military personnel, and for discipline and morale in the Army. 
The Secretary of War is seldom a soldier by profession, although, like 
Henry L. Stimson, he may have had military experience. It is worthy of 
comment that at least two great Secretaries of War, Elihu Root and New- 
ton D. Baker, were men whose interest in peace was whole-hearted and who 
earnestly labored to promote it through international courts and other 
institutions for the pacific settlement of disputes. The Secretary should 
be, and usually is, a man of wide administrative experience who is capable 
of harmonizing civilian interests and military needs. He must interpret 
the civilian to the soldier and the soldier to the civilian. Aiding the Sec- 
retary is an Under Secretary, to whom are delegated responsibilities per- 
taining to procurement for the Army; an Assistant Secretary, to whom are 
delegated general administrative duties; and an Assistant Secretary for Air, 
to whom are delegated duties relating to that arm of the service. 

The General Staff. The General Staff, so much needed for the efficient 
administration of military affairs, was not established until 1903, when 
Secretary of War Root finally convinced Congress of its importance. The 
General Staff is charged with the duty of planning for recruiting, mobi- 
lizing, organizing, supplying, equipping, and training the Army. It is 
headed by the Chief of Staff, who is the adviser to the Secretary of War on 
all military matters. The Secretary is not expected to act contrary to his 
advice, and if he does not like his military expert he may ask the President 
to appoint another. A good Chief of Staff should not only work easily 
with the Secretary of War but he should also know how to deal with com- 
mittees of Congress, how, for example, to engage their interest with foot- 
ball metaphors should they not be convinced by the maxims of Napoleon 
or Frederick the Great. In time of peace the Chief of Staff (who always 
holds the temporary rank of full General) is the Commanding General of 
the field forces, and he continues in that capacity in war until such time as 
the President may designate a commanding general. 

There are five divisions of the General Staff, as follows: The Personnel 
Division, commonly called '‘G-i,” the principal duties of which are to 



Government in the United States 


74s 

prepare plans and policies for the procurement, classification, assignment, 
promotion, transfer, retirement, and discharge of all personnel of the 
Army. It was the plahning of this division which, when we were on the 
brink of the Second World War, made it possible for the selective service 
system to start functioning with relative ease. The Intelligence Division 
(G-s) is charged with the responsibility of collecting, evaluating, and dis- 
seminating military information for the Army. This division is the Army’s 
listening post, its eyes and ears. “It tunes in on whispering galleries and 
snoops around keyholes.” Among its personnel are such specialists as 
language experts and readers of cryptograms. The Organization and 
Training Division (G-3) plans for the organization, training, and opera- 
tion of the military forces prior to their assignment to regular operating 
units of the Army. The Supply Division (G-4) has the planning responsi- 
bility for such services as the distribution, storage, transportation, repair, 
and maintenance of supplies for the Army. The Operations Division (no 
one seems to know why it is not called G-5) makes plans for the use of mili- 
tary forces in the theaters of war, separately or in co-operation with naval 
forces. It is supposed to have plans to meet any power or combination of 
powers which might threaten the security of the United States. 

In March, 1942, numerous changes were made in the organization of the 
War Department, and the General Staff was not left untouched. Its basic 
functions were left unchanged but its personnel was greatly reduced and 
its organization was simplified and streamlined. The Army Air Forces, 
having long sought more recognition, were given representation on the 
General Staff approximately equal to that of the Army Ground Forces. 
Officers from the Services of Supply join the staff officers of the two great 
fighting arms, air and ground, in assisting the Chief of Staff in strategical 
planning. 

Up to this point our attention has been directed primarily to the organ- 
izations and men who plan and think for the Army, who go to Capitol 
Hill, to the “legislative front,” for men, equipment, and money for the 
Army. This is not the fighting Army, but only the Army as it functions 
from Washington, D.C. What of the fighting Army — its organization, its 
training, its equipment, and its men? 

Army Reorganization within the United States: The services of 
SUPPLY. The reorganization plan referred to above placed all Army ac- 
tivities within this country in three groups: Army Air Forces, Army 
Ground Forces, and Services of Supply. The task of keeping the Army 
going from day to day was formerly in the hands of practically independ- 
ent “arms” units, such as engineering, cavalry, field artillery, and air corps 
units, and equally go-it-alone “services,” such as that of ordnance, chemi- 
cal warfare, the Surgeon General’s office, and the Quartermaster General’s 
office. The late General and columnist, Hugh Johnson, dubbed these 
units the “Chambered Nautilus,” The much-needed reorganization of 
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March, 1942, did the nautilus to death. To the Services of Supply (S.O.S.) 
went all of the old services which had to do with feeding, fueling, trans- 
porting, healing, and last but not least, arming the Army. Wars are not 
won by supplies alone, but they are certainly not won without them. 
Men cannot fight with their hands and on empty stomachs. It takes 35 
pounds of supplies per day to keep a soldier properly equipped for fight- 
ing. It is estimated that with each armored division which goes across 
the Atlantic must go 18 tons per man in equipment and supplies. Surely 
a colossal task is that of the S.O.S., and the boys who jibe, “Mother take 
down your service flag — your son is in the fighting S.O.S.,’' show nothing 
more than good-natured ignorance of what constitutes an Army. The 
Services of Supply inherited also from the old organization the administra- 
tive services (not really a part of the S.O.S.) of the Army: the Adjutant 
General (a sort of office manager for the War Department), the Provost 
Marshall (the head of Army Police), the Judge Advocate General (head of 
Army courts-martial), the Chief of Finance (who pays the soldiers), the 
Corps of Chaplains, and other services. The new S.O.S. also inherited 
the nine Service Commands (formerly called Corps Areas) of the United 
States. It is through the reception centers of these commands that the 
draftees pass on their way to becoming soldiers.^^ 

The Army Ground Forces and the Army Air Forces. Thus relieved 
by the S.O.S. of the distraction and effort required by supply, procure- 
ment, and general housekeeping duties, the two great fighting arms, the 
Army Ground Forces and the Army Air Forces, are free to give all of their 
energies to their primary functions. The mission of the Army Ground 
Forces is to organize, train, and equip force units for combat service. Spe- 
cifically it performs such duties as the following: the operation of training 
centers for infantry, artillery, and cavalry; the operation of schools for all 
Army Ground Forces; and the training of all tactical units assigned to its 
forces. The mission of the Army Air Forces is to procure and maintain 
equipment peculiar to those forces, and to provide air force units properly 
organized, trained, and equipped for combat operations. It should be ob- 
served that wffiile the Air Forces are still under the War Department they 
are given a status comparable with that of the Army Ground Forces. 

Training the soldier. Millions of men must be trained as soldiers if the 
nation is to win a total war. We entered the First World War with very 
few trained men, and several months elapsed before Congress passed the 
draft law. It was more than a year before we were able to make our power 
felt on the firing line. We were in a slightly better position when we sud- 
denly found ourselves in the Second World War. In 1940, seeing the 
threat in Europe as the Axis overcame France, Congress passed a selective 
service act, and the National Guard was called into federal service. Con- 
sequently, on the day Pearl Harbor was attacked we had some 1,750,000 
w Fortune, Sept., 1942', p. 67. The $.O.S. is now called the Army Service Forces. 
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trained and partly trained men. Supplementary selective service acts 
have made all men between i8 and 65 subject to call for military service, 
although it was understood that men over 45 would probably not be called 
for combat training. 

Our first year in the war was largely a year of training. More than two 
million men were sent to the reception and replacement centers, where 
they were classified, outfitted, and trained. Experienced officers and men 
from the older units trained the raw troops and the relatively inexperi- 
enced reserve officers. In the light of the limited number of experienced 
men available to train the millions of recruits and the complexities and 
varieties of equipment and weapons used by modern armies, it may be said 
that the training proceeded smoothly and quickly. The morale of the 
trainees remained high, much higher than before Pearl Harbor, and the 
troops whose training period had ended and who struck at the enemy in 
Australasia and later in Africa and Europe clearly demonstrated their 
competence. 

A feature of training citizens of a democracy in the art of war which was 
often overlooked in 1917-1918 received careful attention in the Second 
World War. The old army training grounds resounded with shouts of 
criticism, taunts, and jeers. Words of encouragement were seldom spoken, 
and it took the recruits some time to learn that if they were not being 
“bawled-out’’ they were making very satisfactory progress. “Sir, how am 
I getting along with my assignment?" a citizen-sergeant asked his company 
commander. “Why, all right," replied his captain in some surprise, “and 
the instant you are not you will hear plenty from me." This was not the 
invariable rule of procedure, but it was too common. In the new Army 
instruction and training proceeds in a more kindly manner. A greater 
effort is made to encourage the men and the language of the parade 
grounds has become less violent (albeit less picturesque). Men are urged 
to think for themselves, to act for themselves. “The American youth is 
intelligent — he is a reasoning human being," commented a Lieutenant 
General. “He has exceptional courage and a good sporting attitude — ^he 
has lived the life of a free man." The General explained that leadership 
in the modern army depends no less upon men in subordinate ranks than 
upon leadership in the higher ranks, and he is convinced that the average 
young American — from the filling station, the shop, and the farm — trained 
as a free man, has the intelligence and resourcefulness necessary to act on 
his own when, with his fighting machine, he must operate with a small de- 
tachment or finds himself separated from his commander. 

Training the fliers. The Army Air Forces have an indispensable part to 
play in modern warfare, and we have developed the training of these forces 
along with the training of the Army. Before the end of 1942, tens of 
thousands of pilots, observers, and bombardiers and hundreds of thou- 

11 Quoted in Herring, op. cit., p. 69. 
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sands of ground men had been trained. There has never been any dearth 
of candidates for pilot training. It seems that at least half of all college 
men would “give their eye teeth” for a pilot’s commission, and they have 
submitted themselves to the rigorous training without a whimper. After 
having met the most exacting physical tests they spend months in class- 
rooms, laboratories, hangars, and machine shops. Finally the successful 
candidates get their wings and are assigned to units, with much remaining 
to be learned. Eventually they are ready to cover the landing of our 
troops, to protect them from the aircraft of the enemy, to engage the en- 
emy’s fighting planes, and to “soften up’’ his home front by bombarding 
his railroads and his industrial establishments. 

Combat organization. Bored with training and “spoiling” for action 
the soldier of any branch of the service will one day find himself one of 
200,000, or 500,000, or 1,000,000 men facing the task of routing the 
forces of the enemy in a particular area. He has his place in a great army 
in the theater of operations. The squad is a part of a section, led by a 
sergeant, and the section is a part of a platoon led by a lieutenant. Above 
the platoons is the company, commanded by a captain. The company is 
the basic military unit, and in it the soldier lives his life. It is the military 
“family,” and occasionally a soldier finds that his captain is not unlike a 
stern, exacting, but just father. After months of association in training 
and in the field the officers and men of a company usually take great pride 
in their “outfit” — develop a very high morale which works wonders for 
them and bodes no good for the enemy. Several companies form a bat- 
talion, commanded by a lieutenant colonel or a major. Above the bat- 
talion is the regiment, a very important administrative and tactical unit, 
commanded by a colonel. The brigade is composed of two or more 
regiments, and is commanded by a brigadier (one star) general. The or- 
ganizations described are essentially the same in ail arms and services, 
although their names differ somewhat in the several services. 

The basic large unit is the division, commanded by a major (two stars) 
general. It combines various types of fighting units and certain troops of 
other arms and services, and it is therefore a complete unit. There are 
three types of infantry divisions — the square division (the First World War 
type), built around two brigades of infantry, the modern triangular 
(streamlined) division, built around three infantry regiments, and the 
motorized division which is essentially the same as the triangular division 
except that it takes the men up to the firing line in motor vehicles. The 
motorized division carries out the maxim of a dashing Confederate cavalry 
leader that battles are won by the leader “who gits thar fastest with the 
mostest men” — ^just the opposite of too few and too late! Infantry is the 
main fighting force of these divisions, but each of the three types contain 
regiments or brigades of field artillery and engineers. The cavalry divi- 
sion still functions, although it makes considerable use of armored cars 
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and other motor vehicles. The armored division has taken a leading 
place in combat. Its striking force is the tank. Terrifying and devastat- 
ing as these fire-spitting monsters are, they cannot operate alone; each 
armored division must have its supporting infantry and artillery troops to 
consolidate and hold the ground taken by the tanks. Not only does the 
armored division require the aid of other arms of the service which are 
attached to it, but it also needs the support of whole infantry divisions, 
particularly the motorized divisions. The tanks break through the lines 
of the enemy, but the all-important tasks of ‘‘cleaning up” pockets of the 
enemy and holding the gains made are primarily infantry assignments. 
When we entered the Second World War we were very deficient in armored 
and motorized forces, a deficiency which we made considerable progress 
in overcoming during 1942. 

An army corps, usually commanded by a lieutenant (three stars) general, 
is composed of several divisions of varying types and such other units as 
may be assigned to it. Above the army corps is the field army, commanded 
by a general (four stars) or a lieutenant general, and composed of a varia- 
ble number of army corps and other units. A great military force might 
consist of a group of field armies, commanded by a general.^^ xhe com- 
mander of a field army or of a group of field armies is carrying out the 
orders given him by the President of the United States through the War 
Department. Although the commanding general has a wide range of 
discretion he is in constant communication with the President and the 
military experts in Washington, D.C. He is assisted by a field staff organ- 
ized along the same lines as the General Staff described above. Indeed, 
every officer commanding a unit larger than a company has a staff. 

How does a general in the field command an army of 2,000,000 men? 
The answer is relatively simple. He gives his ordei's to a few men about 
him. His staff prepares and transmits the order to the field armies; each 
commander of a field army gives his order for his staff to pass on to the 
corps commanders; and so on until the order of the commanding general 
is passed to the private in the ranks. This is called “the chain of com- 
mand,” and it may explain why privates and non-commissioned officers 
are sometimes more at ease than their officers when a colonel or general 
appears to be displeased with the performance of a company. 

No land operation against an enemy would be possible without the air 
forces. They have their batteries (which correspond to the company 
organization in the infantry), squadrons (battalions), groups (regiments), 
and wings (brigades). A general officer is designated to command the en- 
tire air force in the theater of operations. Thus, in the fall of 1942, when 

12 The strength of the various units named above is approximately as follows: group 
of field armies, any number above 400,000 or 500,000; field army, 200,000-400,000; army 
corps, 65,000-90,000; division (square), i ■7,000-20,000, (triangular), 15,500, (cavalry), 
10,000; brigade, 3400-6,900: regiment, 800-3,700; battalion, 128-1,250; company, 12-700. 
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our offensive in north Africa was launched, the command of the air forces 
was given to Major General James H. Doolittle, who was subject only to 
the orders of Lieutenant General Dwight D. Eisenhower, commander of 
the entire attacking force. Some of the air force units are primarily for 
purposes of bombardment, others for pursuit and air fighting, others are 
for observation and reconnaissance, and still others are employed to trans- 
port men and emergency supplies. Who has not heard of the parachute 
troops who, armed with effective weapons and carrying light equipment, 
are dropped over the enemy’s country to seize landing fields and other 
strategic points and to that extent clear the way for advancing ground 
troops? Bombing planes, even when acting alone, are capable of spread- 
ing havoc hundreds of miles behind the enemy’s lines, blasting his indus- 
trial establishments and burning his cities; but it is in co-operation with 
the ground forces that the air forces score their most significant triumphs. 
They must do the long distance scouting for the army, clear the sky of 
enemy planes (or at least establish superiority over them), and rush men 
and supplies to isolated ground units. Co-ordination of the air and 
ground forces is the key to any successful military operation. It should 
be said also that co-ordination of all the fighting forces, land, sea, and 
air, is indispensable to victory in war. Of this more will be said later, 
after we have had a look at the organization and equipment of the Navy. 

IV. THE DEPARTMENT OF THE NAVY AND 
ITS SHIPS AND SAILORS 

The organization of the department. Every schoolboy knows that the 
President is the Commander-in-Chief of the Navy and that the Depart- 
ment of the Navy is headed by a civilian Secretary. The other principal 
civilian officers of the department are the Under Secretary of the Navy 
and two Assistant Secretaries of the Navy, one of whom has general ad- 
ministrative control over naval aviation. The activities of the depart- 
ment are carried on lai'gely through offices and bureaus, headed invariably 
by naval officers. The offices include those of Budget and Reports, Public 
Relations, Procurement and Material, and that of Judge Advocate General 
of the Navy. The Bureaus, each of which unfortunately is practically an 
independent administrative unit, are as follows: Personnel, Ordnance, 
Aeronautics, Ships, Yards and Docks, Supplies and Accounts, and Medi- 
cine and Surgery. Administered by the Department of the Navy also is 
the Marine Corps, known from the “halls of Montezuma to the shox'es of 
Tripoli.” In time of war the United States Coast Guard likewise func- 
tions under the Department of the Navy, The Coast Guard is the fed- 

13 Boutwell and others, op. cit., Ch. i8; Cominager and others, op. dt., Ch. 4; Fortune^ 
'‘The Navy and the Navy," August, 1942, p. 67; V.S. Government Manual, Summer, 1943, 
pp, 267-296. 
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eral maritime police, and its functions as such include maritime law en- 
forcement, saving and protecting life and property, establishing and main- 
taining lighthouses, radio beacons, radio direction-finder stations, and 
buoys, and making preparations for national defense. 

The Office of the Commander-in-chief, United States Fleet, and Chief 
of Naval Operations calls for special attention. The duties of this office 
devolve upon an admiral (four stars) who is the principal naval adviser to 
the President and to the Secretary of the Navy. As Commander-in-Chief of 
the Fleet he is under the general direction of the Secretary of the Navy 
and directly responsible to the President. He is the senior Navy member 
of the Joint Army and Navy Board and he directs the Office of Naval In- 
telligence. His other duties include the operation of the Communication 
Service, naval districts, vessels assigned to the Naval Reserve, mines and 
mining, and the Marine Corps and the Coast Guard when those services 
are functioning with the Navy. As the Chief of Naval Operations he co- 
ordinates all repairs and alterations of vessels and the supply of personnel 
and material to insure the readiness of the fleet for action. He advises the 
Secretary in regard to the design of ships, the location of naval stations and 
naval yards, fuel reservations and depots, and numerous other matters. 
These are a few of his duties. It is obviously impossible for one man to 
discharge them. He is assisted by a staff somewhat similar to the General 
Staff of the Army and he utilizes the facilities of the bureaus and offices 
mentioned above. As has since become all too obvious, it cannot be said 
that the top naval officers in Washington planned with imagination, vi- 
sion, and foresight to meet the problems which faced the Navy in 1942. 

Training the sailors. As West Point trains the generals and other offi- 
cers for the Army, so Annapolis trains the admirals and other officers for 
the Navy. Again like the Army, the Navy has schools in which reserve 
officers are trained and, like the Army, it must rely heavily upon them in 
time of war. Enlisted men get their basic training in well-equipped naval 
school systems at Newport, Rhode Island; Great Lakes, Illinois; and San 
Diego, California. To train the hundreds of thousands of men needed in 
time of war many other training stations are established. Of course the 
final training is received aboard ship. Men who show the necessary apti- 
tude are trained in electricity, radio marine engineering, and stores of 
other trades. Modern ships are full of mechanical equipment, and they 
require a diversity of specialists to operate them not found in the ordinary 
industrial establishment. The Navy has been able to rely upon enlist- 
ment for its personnel, and its morale seldom leaves anything to be desired. 
The marines are trained at Parris Island, South Carolina; Quantico, Vir- 
ginia;’ and San Diego, California. Their morale is as high as that of the 
sailors for whom they do guard duty and to whom they look for * 'house- 
keeping” services such as medicine and surgery and religion (chaplains). 

The Navy's '‘housekeeping” services. A considerable number of the 
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officers and men of the Navy are busily occupied with land duties, a fact 
which may have prompted the line of a song, “The admiral almost never 
goes to sea!” Many services for men and ships must be performed on 
land or in port. The United States and its territories are divided into 
sixteen naval districts, each administered by a rear (two stars) admiral. 
Each district serves as the geographical unit for patrols and the defense of 
coastal waters and for such activities as recruiting personnel and purchas- 
ing and inspecting supplies and materials needed by the Navy. 

The Navy must have bases — repair bases, operating bases, aviation bases, 
and submarine bases. The great harbors, sheltered from storms and 
strongly fortified, from which the fleet steams to attack and repel an enemy 
are called fleet-operating bases. Pearl Harbor is one such base; Guanta- 
namo Bay, Cuba, covering the Atlantic approaches to the Panama Canal, 
is another. During war, operating bases are likely to be targets (for ex- 
ample, Pearl Harbor) of the enemy, and they may lack the facilities for 
the repair and maintenance of ships. For these purposes repair bases, 
commonly called naval yards, are located at various points. At Ports- 
mouth, New Hampshire, submarines are constructed and repaired; at 
Charleston, South Carolina, destroyers and cruisers are repaired; at Wash- 
ington, D.C., big naval guns are made; and at New York, Philadelphia, 
Norfolk, Virginia, Mare Island, California, and Bremerton, Washington, 
great navy yards perform any service for a ship from bottom-scraping and 
painting to the construction of the most formidable battleships. Other 
yards are operated by the Navy, and when war comes, numerous private 
shipyards are available for full-time work for the Navy. 

The Navy’s ships. The Navy must fire destructive quantities of explo- 
sives (shells, torpedoes, and bombs) upon the enemy’s ships and land in- 
stallations. These messengers of death and destruction are sped on their 
way from ships, submarines, and aircraft. The battleship, the most pow- 
erful of the fighting ships “packs a terrific wallop,” its nine 16-inch guns 
belching out some ten tons of steel and explosives at less than sixty-second 
intervals. This ship also carries a number of 5-inch guns, “pom-poms,” 
and machine guns. It used to be said, even by some admirals, that the 
battleship was unsinkable; that it need fear nothing except another battle- 
ship, This invulnerability is no longer true. They can be sunk by tor- 
pedoes released from submarines or airplanes. The aircraft-carrier with 
its scouting, bombing, and fighter planes is necessary not only to protect 
the battleship and other units of the fleet, but also to strike quickly at 
the ships and bases of the enemy. A fleet without several carriers is under 
a most serious handicap and is courting destruction at the hands of an 
enemy which has them. The modern navy must fly as well as float! 
Other vessels without which no fleet can function are the cruisers, de- 
stroyers, submarines, and motor torpedo craft. In wartime battleships at 
sea are protected by two screens — destroyers and light cruisers. Some dis- 
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lance in front of the fleet heavy destroyers comb the sea, and large patrol 
bombers patrol the sky. These are the units of the combat fleet, but the 
fleet must be served by many ships which do little or no fighting. Tankers 
(fuel), food and supply ships, mine-sweepers, hospital ships, and repair 
ships fall into this group. 

It has already been mentioned that the professional Comniander-in- 
Chief of the United States Fleet is an Admiral who spends most of his time 
with the Navy Department in Washington, D.C. The fleet is divided into 
several combat units, each commanded by a vice admiral or rear admiral, 
who is subject to the orders of the Washington admiral. The Atlantic 
Fleet operates from the East coast of the United States, and in the Second 
World War it has co-operated with the British naval forces in guarding 
the movements of troops, fuel, food, and other supplies across the Atlantic. 
In November, 1942, units of this fleet combined with the British Navy to 
land our troops in North Africa. The Pacific Fleet has its principal base 
at Pearl Harbor. Commanders of naval forces operating in the Pacific 
take orders from and report to the admiral at Pearl Harbor. Naval units 
also operate in Central American waters and in other areas in which it is 
desirable to make our sea power felt. As a matter of fact, in the Second 
World War, it is highly desirable to make this power felt in the seven 
seas, a stupendous task for which we were not equipped in the first stages 
of the struggle. 

The Navy’s task. The Navy has the responsibility for preventing the 
enemy from landing on our shores, for destroying his ships of war, for clos- 
ing the oceans to his commerce, for keeping open the lanes of commerce 
for ourselves and our allies, and for protecting our troops and supplies 
from enemy action on the high seas. A pow^erful Navy, the kind we 
expect to have in 1945 or 1946, can do all these things. In the meantime, 
but not without great loss, we can probably prevent the enemy from land- 
ing on the shores of the United States, whittle down his sea power in en- 
gagements here and there, rather effectively stop his ocean-borne com- 
merce outside the relatively small area in which his navy can operate, and 
at the same time can probably protect our supply lines for our troops fight- 
ing in Australia, Africa, and Europe. In part because our naval strength 
was weak in the Pacific we lost our most important source of supply for 
rubber and tin, and because 'we did not have enough ships to protect our 
Latin American trade we had shortages of products formerly imported in 
large quantities from those countries. A Navy capable of dealing devas- 
tating blows in several seas at the same time could not only serve all of the 
purposes for which a Navy is intended, but it could, at the same time, serve 
them with relatively slight loss to itself. 

Co-ordination of the fighting forces. From time to time, and even in 
the midst of war, there has been a separatist tradition and jealousy between 
the Army and the Navy, and to a lesser extent misunderstanding and fric- 
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lion between the air forces of the two historic departments on the one 
hand and the surface (land and sea) forces on the other. When team work 
of the highest order has been urgently required, commanding admirals 
and generals, sharing the responsibility for the defense of strategic areas, 
have been known to regard each other with the gravest suspicion and to 
give each other the most reluctant co-operation or none at all. Whether 
in defense or in aggressively seeking contact with the foe it is essential 
that all arms of the fighting services give each other the closest co-operation 
to the end that they may strike with the greatest possible force and mathe- 
matical precision. It is most encouraging to be able to cite examples of 
such co-operation and co-ordination. 

The battle of Midway of June, 1942, is a case in point. The naval com- 
mander had the responsibility of directing the action. The commander 
of the Army forces served as his “ardent lieutenant.’' Naval officers’ doc- 
trine of “calculated risk” led them to believe that the Japanese, after their 
setback in the Coral Sea, would strike at Midway. They were right, and 
the Navy and its supporting forces were ready. Our airplane carriers 
steamed into position. Marine Corps fighter planes based on Midway 
met the 200 planes of the Japanese attacking force. The Flying Fortresses 
of the Army roared in to hit at the enemy ships from high altitudes, Navy 
dive bombers and torpedo planes raked enemy ships, employing methods 
the enemy had found so effective against the British battleships the Re- 
pulse and the Prince of Wales, Co-operation and unity of command tri- 
umphed and the enemy was forced to retreat.^^ 

Perhaps a better example of how much can be accomplished by unity of 
action is furnished by the invasion of Africa in November, 1942, by forces 
of the United Nations. As early as December, 1941, on the initiative of 
President Roosevelt, the United States and Great Britain decided upon an 
invasion of French North Africa. The actual planning was done by the 
Army and Navy staffs of the two countries. Leaders of the expeditionary 
force were carefully selected, and troops and supplies were shipped across 
the Atlantic, most of them destined for England. While the staffs in 
Washington and with the field forces were making their final plans, the 
troops in Britain were receiving intensive training. Other invasion troops 
were receiving their final training in the United States. During all of 
these months our fleet was busy convoying our troops and supplies. So 
carefully had the plans been made that when the time arrived for the 
operation, the many complex parts of the military machine started with 
the apparent simplicity of a mechanical mechanism when the switch is 
thrown- Soldiers and supplies left many different ports in the United 
States and Britain and, protected by warships of these two powers, arrived 
simultaneously at five or six destinations. Since the British Navy fur- 
nished the greater number of ships for the attack on the African coast, the 
Fortune, August, 1942, p. 67. 
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commander of the American fleet was made subject to the orders of a 
British admiral. Thus, there was unity of naval command. The attack- 
ing ground troops were principally American, and, of course, commanded 
by an American officer. General Eisenhower. Serving under the com- 
manding general was Major General Doolittle, who directed the Air 
Forces. 

In the attack the interplay of co-operation among the American Army, 
Navy, and Air Forces, the British Navy, and the Royal Air Force marked 
a high point in the strategy of the United Nations. Battleships softened 
up shore batteries and covered landing parties. Their guns and dive 
bombers fought off attacking ships and smacked tough spots along the 
shore. An umbrella of planes shielded the special landing barges wffiich 
were pouring troops, tanks, armored trucks, and other equipment ashore. 
The Air Forces picked up parachute troops in England, flew them for 
eight hours, and delivered them at the right moment for the attack. 
These troops took over tough spots as the tank and ground troops moved 
in. Planes settled down upon the fields and began operating from them. 
In at least one case the co-operation was so close that the planes strafed an 
airfield and helped ground fighters to take over.^® This was an American- 
made blitz, which we had learned from the German successes and the mis- 
takes of the United Nations. A campaign was won and ultimate victory 
seemed this side of the horizon. 

Political co-ordination. This same North African campaign illustrates 
the effective use of politics for the attainment of military victory. Since 
the territory we were about to invade was under the nominal jurisdiction 
of Vichy France, President Roosevelt spoke (in French by short-wave trans- 
scription) to the people of France and French Africa. 'AVe come among 
you to repulse the cruel invaders. . . . Have faith in our words. . . . 
Help us where you are able. . . . Vive la Francer About the same time 
the President was addressing the French, he sent messages explaining our 
high purpose to Spain and Portugal, assurances which seemed to be en- 
tirely sastisfactory to those countries. Looking a little further into the 
future, to the time when our armies would invade Southern Europe, our 
government removed Italians residing in this country from the class of 
enemy aliens, and Assistant Secretary of State Adolf A. Berle addressed 
Italian anti-Fascists in the United States and the people of Italy as follows: 
‘To those true patriots who undertake the liberation of Italy, we say, you 
do not act alone. The armies of America and the United Nations are 
close at hand.'' Some of the Vichy forces in Africa did not resist the 
Americans, others offered only a token resistance, and soon the entire 
French African Army came over to our side. Not only did the American 
planners make telling appeals to the French, the Spanish, and the Portu- 
guese, but they also gave careful attention to the manner in which the 

15 United States Nexus, November 20, 1942. 
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natives of Africa should be approached. And when North Africa fell into 
our hands, the President announced that the peoples in countries occupied 
by American armed forces would be fed. This was in striking contrast to 
Nazi practice, and there is no doubt that such news had its effect in coun- 
tries under Nazi domination and in Italy which, although nominally a 
German ally, was occupied by German forces. This is political warfare, 
the kind of warfare that softens up the enemy before a shot has been fired, 
causes subject peoples to commit sabotage and plan revolts, and brings 
wavering peoples to our side. 

V. WAR ECONOMY 

The task of production. Modern war requires the mobilization of the 
entire nation. In the eighteenth century an army of a few thousand vol- 
unteers carrying muskets could be fairly well supplied from the normal 
output of a nation’s factories and shops and the great majority of the 
population went about its “business as usual.” The large conscript armies 
of Napoleon did, to a considerable extent, disrupt the economy of the 
French nation, but so simple were the equipment and weapons of those 
days that one worker was able to supply two soldiers. The First World 
War, the first war in which machines played an important part, required 
five workers for every soldier. So rapidly have the machines of destruc- 
tion been developed, particularly the planes and tanks, that in 1942 six- 
teen workers are needed to keep one soldier in the field. Men and women 
wdio operate lathes, drill presses, planers, saws, tractors, combines, steam 
shovels, and scores of other machines and instruments in the factories and 
on the farms are as indispensable in war as the soldiers at the front. No 
nation can win in the theater of military operations until it wins the war of 
production on the home front. To win this type of war calls for materials, 
manpower, organization, inventiveness, and mass production. 

One might thoughtlessly say that America has all of these things in 
greater abundance than any other nation and that she can therefore easily 
solve the production problem. But even the truth in the first half of the 
statement is misleading. We are very much dependent upon imports for 
certain raw materials, and some of these, rubber, for example, have been 
to a large extent or entirely cut off by our enemies. Furthermore, abun- 
dant as our domestic supply of raw materials is, the demands for them are 
so great that our resources for extracting them from the earth, forests, and 
fields are severely taxed. As for manpower, it is true that we have a work- 
ing population of nearly 50,000,000, a number several million in excess 

Jane Perry Clark Carey, ‘'Labor Laws and War Production in the United States," 
Political Science Quarterly, LVIII, 25 (March, 1943); Commager and others, op, cit,, Chs. 
8-11; Herring, op. cit., Ch. 9; H. W. Spiegel, The Economics of Total War (1942); Walter, 
op, cit., Chs. 1-2, 
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of the total population of Great Britain, but we have need for a still larger 
number. Besides, numbers do not tell the whole story. One skilled 
worker is more valuable than several helpers, and the shortage has been 
in skilled labor. There is no doubt of the organizing and inventive tal- 
ents of Americans, and our capacity for mass production is known 
throughout the world. It takes time, however, to change our plants from 
the production of peacetime goods, such as automobiles, radios, tele- 
phones, electric refrigerators, washing machines, and a thousand other 
things which make life easy and pleasant, to the fabrication of implements 
of war, some beautiful, some hideous, all precise and death-dealing. Yet 
in the “borrowed years*’ of 1940-1941 we tried at first to get ready for war 
without seriously disturbing our peacetime economy. We attempted to 
superimpose our preparedness program on our normal industrial output. 
The result was not a success. The nation’s industry had to lay aside its 
“business as usual” hopes before it came within striking distance of an 
armament output which caused any worry in Berlin, Rome, and Tokyo. 

The War Production Board. More than a year before Pearl Harbor 
the Government was setting up emergency defense agencies charged with 
the duty of stimulating and co-ordinating the manufacture of weapons and 
other implements of war. As has already been indicated there was con- 
siderable confusion in these days and the going was slow. Shortly after 
the declarations of war, the President announced that in 1942 there should 
be produced 60,000 planes, 45,000 tanks, 20,000 anti-aircraft guns, and 
8,000,000 dead weight tons of merchant ships, and that 1943 should see a 
significant improvement over these figures. He established the War Pro- 
duction Board and designated as its head Donald M. Nelson, an able and 
experienced industrial executive. 

Vast indeed were the responsibilities entrusted to this board. Under its 
control went virtually the entire productive potential of the nation. It 
was authorized to exercise general direction over the war procurement 
and production program; to determine the policies and methods of the 
federal agencies in respect to procurement and production, including pur- 
chasing, contracting, plant expansion and its financing, and various other 
factors; and to perform such other duties as the President may direct. To 
this board went also the task of administering the priorities system. Un- 
der this system is governed both the flow of raw materials and the process- 
ing of goods. Orders for strategic materials and goods are given priority 
ratings, and producers and manufacturers are required to fill such orders 
before they fill any others. It is obvious that this system would irritate a 
great many people and there is no doubt that some mistakes are made in 
administering it, but it should be equally clear that materials could not be 
conserved for war use without some such system. It was found necessary 
to restrict greatly the manufacture of goods for civilian use and to close 
some plants engaged in their manufacture. There are simply not enough 
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materials to supply the war machine and at the same time to give civilians 
what they want. Furthermore, many plants engaged in the manufacture 
of civilian goods were needed for war industries. 

At the outbreak of war there were not a sufficient number of plants en- 
gaged in the production of munitions and equipment. It was the duty of 
the W.P.B. to see that factories converted from the production of peace- 
time goods to the production of war materials and that new war industries 
plants were constructed and financed. Private capital w^as slow to invest 
its money in new munitions plants because, whatever the profits might be 
in war, they w^ere likely to be nil wuth the return of peace, and such plants 
would stand idle and depreciate rapidly. In order to get the needed 
plants the Government granted several types of aid. Indeed, in the case 
of those plants which will have no value after the war, the Government 
has done all the financing, leaving them to be operated by private com- 
panies on a fixed-fee basis. Such plants, of course, belong to the Govern- 
ment and will be returned to it at the close of the war. When private 
industry has built munitions plants it receives payments over a period of 
five years for its investment. Financing is done through the Reconstruc- 
tion Finance Corporation. 

Mass production wins a war, but before we have planes and tanks roll- 
ing off the assembly line we must build the machines necessary for their 
manufacture. The machines wdiich make automobiles, electric refrig- 
erators, typewriters, and vacuum cleaners will not make airplanes, tanks, 
shells, and bomb cases. Entirely different machines are required, and 
w^hen these are built we are well on the road toward mass production. 
But we have not gone all of the way until we have every possible plant, 
large and small, feeding the war machine. Ordinarily contracts are let to 
large firms, and the small firms are brought into the war industries through 
subcontracting. The contracting firm makes the principal parts of a 
weapon and subcontracts with ten or twenty or even more small firms for 
the other parts. It is the job of the large firm to see that the subcontractors 
keep moving at the right speed with the work which is '‘farmed-out’’ to 
them so that the many parts flow back to the main plant in good time to 
be joined together into an intricate machine on the assembly line. All of 
this requires organization and co-operation of the highest order. In mak- 
ing arrangements for mass production American industrialists lead all the 
worlds, and our assembly lines are no less a threat to our enemies than 
are our forces which carry the arms fashioned by American industry. 

The record of achievement. Production figures for the first war year 
(1942) approximately reached the almost fantastic goal set by President 
Roosevelt. The actual achievements with the President’s goal set (in 
parenthesis) beside them were as follows: 49,000 (60,000) planes, 32,000 
(45,000) tanks, 17,000 (20,000) anti-aircraft guns, and 8,200,000 (8,000,000) 
tons of merchant shipping. It was pointed out by the Office of War- 
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Information that an increasing proportion of planes being built were of 
the heavy bomber type, and that thousands of essential scout cars and track 
carriers, in addition to tanks, had been manufactured. On the whole, 
the year 1943 saw even greater victories on the production front. 

The railroads and war industry. The need for ships to get the men and 
implements of war to the theater of operations is obvious, and our record 
of ship construction has already been noted. Of no less importance are 
the railroads. In 1942 their record was little short of miraculous. In the 
spring of that year the Nazi submarine campaign off the Atlantic coast 
was a sweeping success, but the railroads prevented it from being a catas- 
trophe. They hauled 900,000 barrels of oil and gas a day from the South- 
west to the East when only the most optimistic transportation experts be- 
lieved they could carry more than 200,000 barrels. By speeding up their 
trains, by loading their cars more heavily, and by avoiding sending empty 
cars in opposite directions at the same time the railroads have succeeded 
to a remarkable degree in hauling the millions of tons of raw materials to 
the industrial plants and the tens of thousands of heavy machines of war 
and provisions to the camps and to the ports of embarkation. During the 
First World War the Government found it necessary to operate the rail- 
i"oads, but the response these carriers made in 1942 seems to indicate that 
direct Government operation wnll not be resorted to in this emergency. 
No doubt one explanation for the present efficiency of the railroads lies 
in the Office of Defense Transportation, a war agency with wide powers, 
which are used with keen discretion and judicious restraint by that most 
capable transportation authority, Joseph B. Eastman. 

Organized labor and production. The part of labor in making our war 
industries hum is, of course, obvious; but the conditions under which labor 
should perform its work are anything but obvious. To be sure they are 
clear enough to one extreme group — labor should not be allowed to strike, 
should be required to work 60 hours a week, be paid not more than five 
dollars a day, and not be permitted to use the war emergency as a means 
of strengthening labor unions. On the other extreme we find those who 
would permit labor to force the closed shop in all war industry, get ever- 
increasing wages, even with price controls being placed on goods, and 
otherwise get all it can out of the nation’s greatest trial. “Tories” who 
get blue in the face every time they hear that a skilled worker is getting 
fifteen dollars a day and “radical labor agitators” who would stop produc- 
tion unless labor gets exactly what it wants both earn severe and equal 
censure. 

A basic difficulty is that organized labor in America is young and, on 
occasion, guilty of some of the irresponsibility of youth. Another basic 
difficulty is that the industrialists are old (as compared with organized 
labor) and tough; fairly certain of the rightness of their position, and, sup- 
ported by a major segment of the middle class, definitely hostile to any 
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recognition of labor as a full partner in productive enterprise. In Britain 
labor and industry have learned to work together without the friction, 
antagonism, and mutual suspicion and distrust which characterizes their 
relationships in the United States. Industry accepts organized labor as 
an established fact, and labor has done rather well in living up to its re- 
sponsibilities. They are working together to win the war and the output 
of the war industries in Great Britain is truly remarkable. 

The National War Labor Board. Upon the declaration of war, 
labor and industry agreed to co-operate in the interest of maximum pro- 
duction. Industry promised not to use the emergency to take advan- 
tage of labor, and labor made a similar pledge to industry and the public, 
and it specifically agreed not to strike. In return for this co-operation 
the President established for labor and industry the National War Labor 
Board, giving it the authority to hear and determine disputes relative 
to various labor questions, particularly wages. The National Board in 
Washington keeps its hands on policy and sits as a supreme court to hear 
appeals from the regional boards, but the latter, of which there are twelve, 
through their numerous tripartite panels, carry the burden of settling 
most of the labor-dispute and wage and salary adjustment cases. An es- 
sential feature of the organization of the War Labor Board, its regional 
offices, and the tripartite panels is the equal representation of the public, 
labor, and industry on each board and panel. The newspaper headlines 
tell us that the War Labor Board is often ignored and insulted. It has 
been in a few cases, notably in a coal miners* case. Its successes, however, 
are much more frequent than its failures. Quiet settlements seldom 
make the headlines, and the public probably has little appreciation of 
the degree of success the Board has attained. The Board has stood rather 
determinedly against rapid increases in wages, and is, therefore, entitled 
to some credit for slowing up the forces which would cause prices to sky- 
rocket and plunge us into run-away inflation. 

The quest for manpower. The more men we have in the armed forces 
the more men we need in industry which supplies equipment for those 
forces. It is therefore perfectly clear that as we draw upon able-bodied 
citizens for both of these services we soon reach a point where the problem 
of finding a sufficient number of men becomes acute. During the First 
World War women took the place of men in a number of positions, and 
we passed through that struggle without experiencing any tragic shortage 
in labor. The demands of the Second World War are so stupendous that 
giving a few hundred thousand women jobs commonly held by men will 
not solve the problem. What is needed is complete control and direction 
of the manpower (and the womanpower) of the nation. It is folly to take 
skilled craftsmen from industry and experienced farmers from their farms 
and put them on the fighting fronts. They can serve much better where 
they are. Hundreds of thousands of men and women must be found and 
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trained for places in the war industries. Men and women in industry and 
on the farms must be required to perform their services just as the mem- 
bers of the aimed forces are held to a strict performance of their duties. 
Workers should not be allowed to roam around looking for jobs which 
pay a few cents more an hour or to absent themselves from their jobs with- 
out leave. In short, total war means that the Government must, in effect, 
draft the entire able-bodied population of the country. 

There are many citizens who whole-heartedly approve the military draft 
but who strenuously oppose compulsory service for civilians. Actually 
there is as much reason why civilians should be marked for essential in- 
dustries and compelled to perform the service as there is for drafting men 
into the Army. The only strong argument against it is history — it has not 
been done before. At one time that was also a very strong argument 
against the draft for military service. It might also be suggested that 
there is no good reason, except the historical one, why persons serving in 
industry and on the farm and in other essential production services should 
not receive the same pay as the personnel of the Army and Navy. The 
effort of each group is essential and it is not difficult to maintain that the 
rewards should be the same. 

The War Manpower Commission. The rnatter of equal rewards for 
those who fight and for those who work that others may fight will probably 
await a war or two for a satisfactory adjustment, but the necessities of the 
case are compelling the Government to take stock of its civilian manpower 
and to say who is going to work where, for how long, under what condi- 
tions, and at what wages. The Government is forced to train new workers 
and speed them to the centers where they are most needed. As the man- 
power shortage becomes greater, men will for all intents and purposes be 
drafted for various industries and women will be drafted also. In Decem- 
ber, 1942, a significant step was taken to grapple with the problem of man- 
power. By Executive order the War Manpower Commission, which un- 
der limited powers had been functioning for seven or eight months, was 
given authority to control both the employment of war workers and the 
drafting of men for the fighting services. The Army and Navy were 
ordered to cease recruiting and to get their men in the future from the 
Selective Service Bureau, now functioning under the Manpower Commis- 
sion. The Commission was authorized to direct that the United States 
Employment Service, one of its adjuncts, be used for the hiring of workers 
in any occupation or area which the Commission might designate. It was 
also authorized to channel workers into the most essential jobs from those 
less essential. This reorganization suggests that the manpower problem 
is being tackled, and the most hopeful sign is that the problem is viewed 
as a unit, not as one for the military men to handle in one way and the 
civilian services in another. It may mark the end of a lack of system 
under which a good mechanic may be found disgustedly serving as a poor 
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soldier and a young able-bodied man, who could soon be an excellent 
soldier, making seventy-five dollars a week trying to serve as a mechanic. 
It cannot be said, however, that this goal has yet (November, 1943) been 
achieved. 

Rationing and price control. With approximately half of our man- 
power in the fighting services or on the industrial front processing foods, 
materials, and weapons to supply those services it is obvious that the goods 
available for civilian consumption must be greatly reduced. No less ob- 
vious are the facts that civilians will rush to purchase the goods which are 
available, that those who have the most money and the least patriotic re- 
straint will get more than their share of the goods, and that producers and 
sellers of those goods will reap a rich harvest by advancing prices. In 
order to prevent these deplorable conditions the Government instituted a 
system of rationing and price control. Even before the outbreak of war 
gasoline was rationed to dealers, and in 1942 it was rationed to consumers 
also, partly to conserve gasoline, partly to solve the transportation prob- 
lem, but primarily to save automobile tires. Another commodity which 
was rationed early was sugar, and as the American people and their leaders 
learned the meaning of total war other goods were rationed in rapid suc- 
cession. Some volunteer rationing was attempted, but that was only par- 
tially successful. Only compulsory rationing is fair — will catch the “chis- 
elers” and ‘‘fudgers” who insist upon special privileges and favors in the 
face of the gravest national emergency. 

The Office of Price Administration. On January 30, 1942, after 
months of debate, Congress authorized a less than all-out price control sys- 
tem and established the Olfice of Price Administration as an independent 
agency, A partial list of the powers of this office is as follows: to stabilize 
prices and to prevent speculative, unwarranted, and abnormal increases 
in prices and rents; to eliminate and prevent profiteering, hoarding, ma- 
nipulation, speculation, and other disruptive practices resulting from ab- 
normal market conditions or scarcities caused by the war; to assist in se- 
curing adequate production of commodities and facilities; and to prevent 
a post-emergency collapse of values. The rationing program mentioned 
above was placed under a section of the Office of Price Administration. 

Perhaps the most significant action of the Price Administrator was his 
general price-freezing order of May, 1942. The maximum that could be 
charged for goods and services, with a number of exceptions, was fixed at 
the highest price which had prevailed in March. These “ceilings’" as 
everyone knows, were subject to later adjustment. It would seem that 
the Price Administrator was given the widest powers to cope with prices; 
but there were serious limits to his authority. He could not control wages 
and he could not fix a maximum for agricultural prices at a figure lower 
than 110 per cent of parity, or less than the prevailing market price on 
December 15, 1942, or less than prices prevailing at two other specified 
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limes. It is clear beyond the peradventure of a doubt that there were at 
least two very large loop-holes in the price control law. 

Half-hearted efforts to control inflation. The problem of keep- 
ing prices down w^as complicated not only by the inadequacies of the price 
control act but also by the fact that the national income was much higher 
than it had ever been, much above the income in the golden days of 1929, 
and much above any fair value of the goods and services available in 1942. 
With from $17,000,000,000 to $30,000,000,000 more in income than there 
were things to buy with it, the limited price control system could not pre- 
vent a rapid rise in prices — inflation. To prevent inflation under these 
conditions two requirements are indispensable: a price control system 
which reaches all essential commodities and wages and a program of taxa- 
tion and the purchase of war bonds that will absorb all of the national 
income above the amount needed to buy the goods and services available. 

In April, 1942, the President called the attention of Congress to the 
need for the stabilization of wages and of the prices received by farmers for 
their products and for higher taxes and an acceleration of the bond-buying 
program. Congress took no action, and the President, under authority 
he already possessed, directed the War Labor Board and other administra- 
tive agencies dealing with labor to limit the granting of increases to excep- 
tional cases. The Labor Board seemed to make some effort to follow this 
directive, but the big problems of adequate price control and the absorp- 
tion of surplus income remained. On September 7 the President asked 
Congress to pass legislation which would authorize him to stabilize the 
cost of living, including the authority to fix maximum prices on all farm 
commodities. “In the event that the Congress should fail to act, and act 
adequately,’' threatened the President, “I shall accept the responsibility, 
and I will act.” There was much criticism of the President’s “or else” 
message, particularly of his effort to place the delay in establishing a plan 
for preventing inflation entirely on Congress. 

Nevertheless, Congress, not without some bad feeling, took up the Presi- 
dent’s proposal. A bill was passed giving him about what he had asked for 
with the exception that he was directed to give “adequate attention” to 
farm labor costs in computing farm prices. The President then issued 
orders stabilizing wages and farm prices, extending rent ceilings to the 
entire country, and freezing salaries of more than $5,000 a year. He per- 
suaded the popular and diplomatic Associate Justice of the Supreme 
Court, James F. Byrnes, to resign that position to accept the new post of 
Director of Economic Stabilization. Under his direction were placed the 
heads of all the wartime agencies who must meet the problem of inflation 
in its various aspects. Some months later, Mr. Byrnes was persuaded to 
take a still more challenging assignment, that of Director of the Office of 
War Mobilization, an organization charged with the duty of keeping the 
civilian economy on an even keel with war production. 
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What has been done to absorb the surplus dollars? Higher and higher 
federal taxes have been imposed and the people have been urged, coaxed, 
entreated, and vamped (by movie actresses) into buying bonds. But 
in September, 1943, the taxes were still not high enough and the sale of 
bonds to the American people was far below what it should have been. 
The money still available for spending was greatly in excess of the value 
of things which could be bought. Thus the danger of inflation was not 
averted. In the opinion of many of the most reputable economists that 
danger can be averted only by a federal tax bill which will hit every resi- 
dent and hit him hard, taking some $35,000,000,000 or $40,000,000,000 of 
the national income, and by the compulsory purchase of war bonds, tak- 
ing some $30,000,000,000 more. On the basis of the national income for 
1942, this program would leave in the hands of the people as much money 
as they had to spend in 1932. We would live, as we did in that year, on a 
depression level; we would avoid inflation; we would be paying for a large 
part of this war as we go; the greater part of the debt we incur to carry it 
on would be in the hands of the American people; and this debt would be 
repaid to them in the years of peace, when goods and services are again 
available for purchase. 


VI. CIVILIAN DEFENSE 

Over and over again we hear that this is a people’s war. It most assur- 
edly is in that practically everyone must have a part in waging it and that 
only the favored few are not within range of enemy guns and bombs. For- 
tunately the original estimates of the damage and injury which could be 
caused to civilians by machine guns and bombs from enemy planes were 
somewhat exaggerated, but the fact remains that civilians are tragically 
vulnerable. In 1942 men not given to hysteria were convinced that 
bombs would even fall on strategic areas in this country. A part of the 
answer to this threat was Civilian Defense. 

Civilian defense in the first year of the war. In May, 1942, when we 
were still in the lease-lend stage of the war, the Office of Civilian De- 
fense was established by executive order. Its declared purposes are as 
follows: to assure the effective co-operation of the state and local gov- 
ernments with the many phases of the national war program; to facili- 
tate individual participation in that program; and to provide for neces- 
sary co-operation among government units for adequate protection of 
the civilian population. The country was divided into nine regions, 
each with its regional director. Each state and the cities of New York 
and Chicago set up offices, and, under the general direction of the states, 

17 Walter, op. cit., Ch. 4 (written by Lashley G. Harvey); C. Lester Walker, “Civilian 
Defense: There She Stands, Barpefs, August, 194s, pp. 235-244; IJ.S. Government 
Manual^ Summer, 1943, pp. 71-75. 
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some ten thousand communities established local defense councils and 
enrolled approximately 7,000,000 volunteer workers. All of this has 
been done on a co-operative basis, the national government furnishing 
most of the advice and suggestions and some of the money, the regional 
and state headquarters co-ordinating activities in their particular areas, 
and the local defense councils doing the hard work of training workers and 
bringing home to every citizen his responsibility for the defense of himself 
and his neighbors. 

During its first year, the Washington Office of Civilian Defense was often 
criticized and ridiculed because some of its civilian morale-building pro- 
grams were inclined toward the frivolous, suggesting that they were under 
the direction of Gilbert and Sullivan. Even after the office discontinued 
the activities which brought it the greatest criticism it was still looked 
upon with suspicion and harassed by Congress. The O.C.D. had at least 
one other handicap — it possessed very little authority to command; it had 
to do its work largely by securing the voluntary co-operation of the states 
and the local communities. Nevertheless, since February, 1942, O.C.D. 
has given a good account of itself. 

Cities and towms along the coasts and in the areas of the war industries 
have, in general, sought to prepare for the day when they might be raided 
by the enemy. Air raid wardens, auxiliary firemen, auxiliary policemen, 
utilities repairmen, rescue squads, nurses' aids, road repair crews, demoli- 
tion and clearance crews, drivers, messengers, and others have been re- 
cruited and trained (in part) for the emergency which all fervently hope 
will never arise. Poor leadership and political squabbles have prevented 
some cities which are, from the enemy’s standpoint, important military 
targets from setting up adequate defense systems, and it is quite under- 
standable that cities far removed from the coastal areas have been slow to 
take precautions. It must be admitted, too, that in some small communi- 
ties civilian defense may be over-organized, and that some of the exercises 
the defense units have set themselves in preparation for calamity are trib- 
utes to the ingenuity and energy of co-ordinators and chiefs of units rather 
than to any fear of enemy bombs. But there can hardly be too much civil- 
ian defense. Preparation is a form of insurance, and our problem is not 
how to avoid too much of it, but how to provide enough. As the first 
year of the war passed with no bombs falling on any of our cities, there 
was widespread evidence that volunteer civilian defense workers were 
losing interest and dropping out of their units. Co-ordinators have been 
heard to say, half seriously, that they wished a few bombs might fall, cer- 
tain that this act of hostility would fill the ranks of volunteer workers. It 
is contrary to human nature for volunteers to continue on the alert for 
months when no alarm sounds the approach of the enemy. Perhaps the 
solution is to be found in the employment of a few paid workers who can 
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maintain a skeleton organization, conduct inspections, and give orders. 
Then, if the need arises, volunteer workers will quickly fill the ranks. 

Later phases of civilian defense. As the sense of security from bomb- 
ing attack has grown and as the O.C.D. has had time to organize for 
other functions, the emphasis has been shifted somewhat from passive 
defense to the promotion of activities which belong in the category of 
conservation. Workers have been organized and trained to carry out 
community activities in the fields of health, nutrition, consumer inter- 
ests, housing, recreation, education, child care, and to perform such other 
duties as the local war conditions may demand. The civilian popula- 
tion, including boys and girls in many communities, has been organized 
to assist federal agencies in carrying out their war programs. The "save 
the grease," "share the meat," and "collect the scrap" campaigns are 
examples of this type of work in the fields of salvage. Civilian groups 
also participate in the conservation of transportation facilities, in the 
sale of war bonds and stamps, and in agricultural production. 

The O.C.D. is directed to integrate the work of nine other federal agen- 
cies in safeguarding communications; air commerce; train and motor 
transportation; forest, mineral and gi^ass lands; gas utilities; domestic 
water supply; and foodstuffs, fibers, naval stores, and vegetable oils. The 
office also operates a volunteer corps of civil aviation personnel for the 
performance of wartime tasks. This corps performs important missions, 
such as coastal patrol, messenger service, towing of anti-aircraft gunnery 
targets, flights for the training of personnel operating aircraft detection de- 
vices and searchlights, and search for missing aircraft. Such services repre- 
sent a direct contribution to the war program, for they free Army and 
Navy planes for direct contact with the enemy. 

Civilian defense, then, is not an appropriate subject for jokes and gibes. 
It is true that some false starts were made and that there were civilian de- 
fense projects which might be characterized as silly; but with so much to 
be done in a great hurry mistakes were inevitable. There is no doubt 
that civilian organizations in the majority of American cities would help 
immeasurably in absorbing the shock of an enemy bombing, and that 
these same organizations have given indispensable assistance in the pro- 
motion of the war conservation programs. Furthermore, training in first 
aid, nurses' aid, fire fighting, police protection, and, in fact, in any one of 
at least a dozen branches of civilian defense represents a minimum of 
practical knowledge which will serve any of us well in peace or war. Nor 
should we omit from the credit side of the ledger the sense of civic re- 
sponsibility which civilian defense has awakened in the minds of millions 
of citizens. Thus civilian defense promotes protection, conservation, and 
democracy. 
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VII. PROPAGANDA AND MORALE 

The requirements of total war ai'e not filled by enlisting and training 
men, producing materials, or even by the perfection of every variety of 
physical defense and attack. Total war is for the control of minds no less 
than for the control of physical forces. A nation must put its own people, 
military and civilian alike, in the proper frame of mind to enable them to 
wage war successfully; and, at the same time, must seek to confuse the 
enemy, to divide his inhabitants, to cause them to weaken their faith, to 
lose hope for their cause. A nation whose population believes in its cause, 
has faith in its leadership, and confidence in its fighting forces, will have a 
very high morale, will put everything it has into fighting a war, and will 
surprise even itself in developing production, perfecting old processes, and 
discovering new methods. A nation which has lost or is losing faith, con- 
fidence, and hope will have a low^ morale and may be brought to military 
disaster by a physically inferior power. Consequently nations at war 
seek industriously to build up the morale of their own people and with 
equal zeal strive to tear down the morale of enemy armies and populations. 
This war for the minds of men is called psychological warfare. 

Psychological warfare. The Germans under the Nazis have developed 
this system of psychological warfare along with and as an integral part of 
their military warfare, and they trained as carefully and planned as ex- 
pertly for the former as for the latter. First, they won the great majority 
of their own people, especially the young, to an almost fanatical faith in 
the strength of Germany and the future of the Nazi system. Then by soft, 
reassuring words, by cajolery, by flattery, and by threats they divided and 
confused the governments and peoples of other countries. This is not the 
full explanation but it is a significant part of the explanation of why Ger- 
many could remilitarize the Rhineland, annex Austria, seize Sudetenland, 
and dismember Czechoslovakia without firing a shot. The sudden col- 
lapse of France was due in large part to effective German propaganda 
which had deprived France, particularly many of the leaders of France, of 
the will to fight. The Nazis have conducted psychological warfare in enemy 
countries, in those which might become enemies, and in those which they 
never expected to become enemies. They met with considerable success 
in a number of the Latin American countries and partially succeeded in 
creating prejudices and dividing opinion in the United States. 

Long before this country entered the war, Hitler knew that it was in his 
path of domination and must be removed from that path. Some of the 

18 H. L. Childs, ‘"Public Information and Opinion/* Am. Pol. Sci. Rev., XXXVII, 56 
(Feb., 1943); Alex Faulkner, “How Tough is American Censorship?” Harper's, Apr. 
1943, p. 502; Bernard De Voto, “The Worst Mistake,” same, p. 541; Commager and others, 
op. cit., Chs. 13-14; George Creel, How We Advertised America (1920); J, R. Mock and 
Cedric Larson, Words that Won the War: The Story of the Committee on Public Infor- 
mation, (i9S9)* 
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best brains of Germany were put to work on the subject of how to influence 
public opinion in America. One of them wrote a book on the subject — 
The Art of Influencing the Masses in the United States of America^ a book 
which revealed that its author knew a great deal about the subject. He 
explained that Americans could be reached through eight institutions: the 
church, the educational system, women, the press, radio, motion pictures, 
industry and labor, and clubs and fraternities. He was careful to point 
out that Nazi propagandists in the United States must utilize existing Nazi 
or prototalitarian native American organizations, and it is rather generally 
believed that the principal success gained by the Nazis in the United States 
was through the various disgruntled native American groups, the assorted 
“shirt’' and other organizations which were thriving on race prejudice and 
equally un-American tenets. 

The United States is not without experience in spreading propaganda 
in the enemy country. Indeed, in 1917-1918, President Wilson’s addresses 
and other American documents reaching the Germans had no little effect 
in bringing about the collapse of Germany on the civilian front when its 
soldiers were still willing and able to fight. Scholars, publishers, and for- 
eign correspondents are now busily occupied in carrying propaganda to 
Germany and Italy by shortwave broadcasts and by leaflets dropped from 
planes. Not only is our propaganda directed at our enemies, but also to 
our friends and to those whom we hope to have as friends and allies. In 
particular are our efforts active in Latin American countries, where the 
Germans were obtaining so much success prior to our entrance into the 
war. Leaflets, shortwave broadcasts, and other devices emphasizing good 
intentions, friendly sentiments, and the plans for a better world are power- 
fully supplemented by the fact of economic power. We can still find 
money to lend, machinery to export, and food to distribute. Food may 
win for us many allies against our enemies whose policy it is to seize the 
food of other nations, not to distribute it among them. 

Morale. “They shall not pass.” “Praise the Lord and pass the ammu- 
nition.” “Send us more Japs.” That is morale. When soldiers, sailors, 
marines, and civilians feel that way, given half a chance, they will win a 
war. That is the morale of the great majority of Americans as this is being 
written (November, 1943). ^94^ French morale broke under the Ger- 

man attack. British morale, which had not been good, was made by Dun- 
kirk and the Battle of Britain. Neither the Chinese nor the Russians 
have any idea when they are “licked!” They can “take it” and they “have 
what it takes.” They have the will, the hope, and the faith. They be- 
lieve in their cause. By all accounts, during this war, Italian morale has 
been low; that of the Germans and the Japanese high. Let it be empha- 
sized that civilian morale is as important as morale in the armed forces 
and that it is more difficult to maintain. 

During the First World War we went to great lengths to maintain mo- 



766 Government in the United States 

rale by waving the flag, saluting the flag, preaching hatred of the “Hun,” 
prohibiting the teaching of the German language, and by similar devices. 
Morale-builders were everywhere a gathering might be found, making im- 
passioned little speeches designed to inflame us against the enemy. The 
Germans used the same methods to build morale, and they still use some 
of them. The trouble with such methods is that they are artificial and 
will not stand up under disaster. In this country we are making con- 
siderably less use of such crude methods in this war than we did in the 
last. It has been charged, however, that not all of the Government’s 
efforts to strengthen our morale have been well-advised. For example, 
in the summer of 1942, a few of the many heroes of early engagements were 
paraded through the streets of many cities, to the disgust of some of those 
heroes and to the regret of many civilians whose morale was good and who 
thought we had better be giving our attention to the prosecution of the 
war than to premature celebrations. 

Furthermore, it has been claimed that the Government’s policy of giving 
out war information has been unnecessarily restrictive, suggesting that 
our leaders are afraid to let the people hear unpleasant facts. But there is 
often good reason for withholding information. An enemy may conduct 
an air raid or hit a ship. He may not know how successful his air raid 
was, or whether he sank the ship, and, if so, what ship it was. Should our 
Government give this information to the enemy? Obviously not; but the 
enemy would probably get it, if it should be released to our own citizens. 
There was probably some basis, however, for complaint about the manner 
in which war information was given, or not given, to the public. The 
trouble may have been in the number and variety of agencies which were 
responsible for this function. At any rate, in June, 1942, they were all 
combined in the Office of War Information and placed under the direction 
of Elmer Tavis. Since then the American people have had more assur- 
ance that they will be given any war news which does not help the enemy 
or which the enemy already has. The facts are positive morale-builders 
with mature people. Uncertainty produces gossip, guesses, and a strong 
suspicion that the facts are really worse than they are. 

Certainty builds morale. The days of appeasement and anti-appease- 
ment, of “to be or not to be” reduced British morale to a low ebb, and 
the period of the “phony” war did not materially improve it. But when 
Britain realized that she stood within the jaws of death, her morale became 
magnificent. Our own morale was bad before Pearl Harbor, when it im- 
mediately jumped to approximately 100 per cent. That piece of treachery 
stopped debate and dissension. More than that, it made us “hopping 
mad.” Work is a morale-builder, and we have plenty of it to do. Recrea- 
tion is too, and the President and other responsible officials are determined 
that much of it shall be retained. Songs and laughter are good for morale. 
“Heil, heil, right in der Fuehrer’s face” is both a horselaugh and a song. 
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It is the personification of morale. The homely, steady virtues are indis- 
pensable to morale. Patience, thoroughness, a knowledge that work is 
well done are hard to beat. Goodwill and good cheer will enable one to 
toil serenely at important, routine tasks. 

VIII. THE UNITED NATIONS 

The “Declaration by the United Nations.” The United States of Amer- 
ica has many and varied allies in its fight against the Axis powers. On 
January 1, 1942, twenty-six nations, seven of them represented by “govern- 
ments in exile,” signed a joint declaration in which they pledged them- 
selves to employ their full resources in waging the war and not to make a 
separate armistice or peace with the enemy. The declaratory powers also 
accepted the principles of the Atlantic Charter, signed (August 14, 1941) 
by President Roosevelt and Prime Minister Churchill. This charter an- 
nounced a broad and generous program for a free world when peace should 
be attained. As such it might be classified as war propaganda of the 
highest order, but it was not otherwise related to the conduct of the war. 
The declaration of union does not of itself bring unity. It took much 
more than that to make a Union of the thirteen relatively homogeneous 
British colonies in America, and it will certainly require statesmanship of 
the highest order to “unite” the United Nations. 

Co-operation in the western hemisphere. Yet the United States, the 
capital of the United Nations for many purposes, has been able to bring 
about a considerable degree of co-operation, if not of unity, by “a multi- 
tude of separate agreements, operated by a variety of agencies and through 
a diversity of techniques.” Nearly two years before the United Nations 
issued their declaration, the United States and Canada were arriving at a 
number of arrangements looking to the successful prosecution of the war. 
Examples of this are furnished by the establishment of the Joint Board on 
Defense, the Joint Economic Committee, the Materials Co-ordinating 
Committee, and the Joint War Production Committee. Since the United 
States entered the war, agreements of a military nature have been easily 
concluded with Canada, including the arrangement whereby the United 
States built a road through Canada to Alaska. 

Although only a few of the smaller Latin American powers are officially 
of the group of the United Nations, the United States, capitalizing on its 
Good Neighbor policy of the past decade, has found it possible to win a 
fair degree of hemispheric co-operation in the struggle against the Axis. 
Of particular significance was the Third Meeting (January, 1942) of Minis- 
ters of Foreign Affairs of the American Republics at Rio de Janeiro. With 

19 Henri Bonnet, The United Nations (1942); Walter, op, ciL, Chs. 10-11; “Unified 
Command'’ and “Lend-Lease to Date”, Fortune ^ October, 1942, 
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the exception of Argentina and Chile the republics made an impressive 
demonstration of unity, reaching agreement on some forty different topics, 
including a recommendation that diplomatic relations be broken with the 
Axis (which recommendation was presently carried out by all of the powers 
except Argentina), the acceptance of the Good Neighbor policy as a 
norm of international law of the American nations, and the approval of the 
Atlantic Charter. Leadership in this conference was supplied primarily 
by the United States, Mexico, and Brazil. The Mexican Republic not 
only ardently championed the cause of hemispheric solidarity at this con- 
ference, but it also proceeded to grant to the military forces of other 
American countries the free use of its ports, air fields, and other facilities, 
and it agreed to the formation of a Joint Mexican-United States Defense 
Commission. 

Political agreements, unless they are specific, may not be of more than 
moral value. Economic arrangements by their very nature must be spe- 
cific. The Latin American republics, finding their trade with Europe 
seriously restricted by the war, and the United States, having need for 
many of the products of Latin America and the money with which to buy 
them, found mutual profit in economic agreements. Nor was the United 
States blind to the fact that its own economic power could be used for the 
purpose of giving the Axis some uncomfortably tight squeezes in this 
hemisphere. As early as 1934 the United States established the Import- 
Export Bank, its main purpose being to promote the exportation of heavy 
goods to Latin America. When the war caused the loss of European 
markets to the Southern republics, this country extended loans to stabilize 
their financial systems, to assist in road-building, and to develop their 
industries. It is indicative of the semi-military use to which such advances 
of money may be put that, beginning in April, 1942, the control of these 
loans was placed under the Board of Economic Warfare. Another ex- 
ample of economic co-operation is found in the “preclusive” purchasing 
agreements made by the United States with Mexico, Brazil, Argentina, 
and certain other Latin American countries. Under these agreements the 
Axis is precluded from buying specified materials and the United States 
has a virtual monopoly on them. 

American and British collaboration. The United States and Great 
Britain by reason of their long habit of co-operation, the ties of blood and 
language, and the similarity of their democratic institutions have devel- 
oped collaboration to a very high degree. Furthermore close co-operation 
between them is necessary because upon their arms depends victory on the 
Western European front and in the Far East, and because to them Russia 
looks for supplies to achieve victory on the Eastern front and from them 
China must receive arras and munitions to continue her war on Japan. 

The efforts of the United States and Great Britain are integrated 
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through various joint organizations. The one with which the public is 
most familiar is the Combined Chiefs of Staff group, some reference to 
which has already been made in discussing the planning of the North 
African invasion. This group, which sits in Washington, is composed of 
generals and admirals who head the American staffs and of Englishmen of 
the same rank who represent the British Chiefs of Staff. This arrangement 
means that the British representatives must be in almost constant com- 
munication with their chiefs in London, a situation which is not entirely 
satisfactory but one which could not be corrected except by a transfer of 
the British Government to Washington. The Combined Chiefs of Staff 
prepare and issue joint recommendations to the governments, recom- 
mendations which have to do primarily with military strategy. 

The war program of the two countries is further co-ordinated by several 
joint boards. The Munitions Assignment Board was formed under the 
Combined Chiefs of Staff; indeed so close is the relationship of the two 
bodies that the same British representatives sit on both boards. The 
Munitions Assignment Board, sitting in Washington under the presidency 
of Harry Hopkins, must work in close harmony with all of the joint war 
agencies and with our own Department of State, the Board of Economic 
Warfare, the Lend-Lease Administration, and with such allied organiza- 
tions as the British Supply Council and China Defense Supply. The 
Board’s principal responsibility is to assign war materials to the United 
Nations. A similar board functions in London. The Combined Raw 
Materials Board plans the development, expansion, and use of raw ma- 
terial resources under the control of the two governments, and works also 
with others of the United Nations toward the best utilization of their re- 
sources. A Combined Shipping Adjustment Board was set up *ho adjust 
and concert in one harmonious policy” the work of the shipping adminis- 
trations of the two countries. The Combined Chiefs of Staff endeavdr to 
assure the continuous adjustment and integration of the production pro- 
grams of the United States and Great Britain to meet the changing mili- 
tary requirements. The Combined Food Board “considers, investigates, 
and formulates plans with regard to any question relating to the supply, 
production, transportation, disposal, allocation, or distribution, in or to 
any part of the world, of foods, agricultural materials from which foods 
are derived, and equipment and nonfood materials' ancillary to the pro- 
duction of such foods and agricultural materials.” 21 jt also works with 
representatives of other United Nations toward the best utilization of 
their food resources. 

Big Four collaboration. As the second year of American participation 
in the war was drawing to a close, the United Nations won a signal vic- 
tory — among themselves. Meeting at Moscow, Secretary of State Hull, 

21 U.S. Govt. Manual, Summer, 1943, P- ^^ 9 - 
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Foreign Secretary Eden, Commissar of Foreign Affairs Molotov, and 
China’s Ambassador to Russia, Foo Ping-sheung, reached an agreement 
which only the most sanguine had believed possible. 

Although in January, 1943, Britain and the United States had shown 
a disposition to treat China as a great power by relieving her of her obli- 
gations under the extraterritorial agreements, China still had reason to 
believe that these two powers yet considered her role in the war a minor 
one and her counsel relatively unimportant. Russia had complained, not 
without justification, that lend-lease materials were slow in coming; and, 
in particular, had she vigorously and with pardonable impatience de- 
manded that Britain and America open a “second front,” the Western 
Front, and thus divert an appreciable part of Germany’s strength of which 
for two years Russia had experienced the full force. The two Western 
powers had been trying in vain to persuade Russia to permit them to 
establish on her territory bases from which their airmen could more 
easily reach targets in Eastern Germany and the Balkans, and they had 
without success sought information on Russian military strategy and tech- 
nique. The “Anglo-American Front” wanted assurance that Russia would 
stay in the war, even after she should have driven the Germans from her 
territory, and Russia wanted to know when they were going to begin their 
part of the war. In short, there was suspicion and distrust between the 
allies who were responsible for the Western and Eastern fronts. 

In the light of these difficulties the Moscow Agreement (November, 
1943) stands as a noteworthy achievement. The United States, Great 
Britain, Russia, and China declared, among other things, that their united 
action would continue after the war for the maintenance of peace; that 
a general international organization would be established at the earliest 
practicable date; that the four powers, pending the inauguration of a sys- 
tem of general security, would maintain peace, consulting with one an- 
other and with the other members of the United Nations in so doing; and 
that they would co-operate among themselves and the other United Na- 
tions to regulate armaments. America, Britain, and Russia reached agree- 
ment on the post-war means and extent of control in Germany; on the in- 
terest to prevail in the Balkans, where Britain and Russia have great stakes; 
and on a special council to handle Italian affairs. It is reported also 
that there was a full exchange of military information among the three 
powers, and, what was more significant, that the Anglo-Americans and 
the Russians seemed to have full assurance that neither was concealing 
anything. Finally, the Moscow Conference made arrangements for con- 
tinuing its work through semi-permanent agencies. 

Within a few weeks after the Moscow Conference President Roosevelt 
and Prime Minister Churchill, accompanied by other military and politi- 
cal leaders from each of their countries, met with China’s General Chiang 
Kai-shek in Cairo, Egypt. Shortly thereafter Roosevelt and Churchill, 
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again in company with other military and political leaders, held a similar 
meeting with Russia’s Premier Stalin in Teheran, Iran. At these meet- 
ings plans relating to the conduct of the war, terms of surrender for the 
Axis Nations, and political settlements after the war were discussed at 
length, and agreements which further implemented the arrangements 
made previously at the Moscow Conference, were .signed. This was vic- 
tory. Future events will reveal whether or not it was followed up. 

The lend-lease policy. It is briefly recorded in the first section of this 
chapter that the lend-lease policy was undertaken before the United States 
entered the war, even in the forlorn hope that it might “keep us out of 
•war.” Since the fateful December 7, that policy has been continued and 
expanded into an instrument of military and economic policy, the far- 
reaching results of which are difficult to estimate. The United Nations 
and at least a dozen other countries are brought within its benefits. Arms 
and materials have been sent not only to those countries which are fighting 
the Axis, but also to any others which might at some future time join the 
forces of the United Nations. Lend-lease materials include guns, muni- 
tions, tanks, aircraft, medical supplies, seed, fertilizer, vegetables, fruit, 
sugar, meat, and many types of raw materials. The Office of Lend-Lease 
Administration, in continuous collaboration with the Treasury Depart- 
ment, the Department of Agriculture, the production boards of the de- 
fense departments, and the Board of Economic Warfare, allocated supplies 
to those countries and military areas in which they will contribute the most 
to strengthening the United Nations’ front and help to bring about the 
economic collapse and military defeat of the Axis. 

It is notorious that some of our allies are not convinced that the mate- 
rials are always judiciously distributed. Russia in particular has com- 
plained that the supply allotted to her has been wholly inadequate and 
that even many of the materials promised 'have not been sent. Consider- 
ing the heavy war burden that Russia has carried her complaints are un- 
derstandable and perhaps reasonable. The main difficulties have been 
that there were not enough lend-lease materials to go around and that 
shipping facilities have been inadequate, difficulties which were rapidly 
overcome at the beginning of 1943. 

The lend-lease program is a combination of military, political, and eco- 
nomic warfare. It is the kind of warfare the Nazis have waged with this 
important difference — the Nazis have used military and political power 
for the purpose of acquiring for their own use the economic resources of 
other nations; the lend-lease plan is designed to win through strategic use 
of dur economic resources the political and military support of other na- 
tions. The latter policy seems certain to sow fewer seeds of hate, and will 
probably strengthen our allies and bring us others whom we will not have 
to keep on our side at the point of the bayonet. 
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IX. THE INFLUENCE OF WAR ON DEMOCRATIC INSTITUTIONS 

War influences the course of practically every type of human institution. 
Its influence on democracy is of particular concern to all free men and 
those who are struggling to regain freedom or to become free. It is here 
proposed to discuss the influence of war and its aftermath upon govern- 
mental change, civil rights, and political democracy. 

A. War and Governmental Change 

Expansion of the executive power. The conduct of war — the control of* 
civilian activities relating to the war program no less than the command 
of the armed forces — is primarily an executive function. The President 
as Commander-in-Chief and as Chief Executive has wide constitutional 
powers, and, at his request, Congress generously supplements these with 
additional grants of power. All of this was set forth in section 11. Our 
interest now is in what the permanent result of this increase in executive 
power is likely to be. Many of these powers will terminate with the cessa- 
tion of hostilities, or soon thereafter. We may be sure also that, following 
the war, there wdll be a reaction against the executive power. After the 
last war the American people by resounding majorities placed Harding 
and Coolidge in the White House. Both of them played down the Presi- 
dent’s powers and the rank and file of citizens applauded. Coolidge’s 
reputation for silence and monosyllables made him a national hero. 
But the reaction against ''executive encroachment” comes to an end. 
President Hoover was much more active than Harding or Coolidge, and 
the voters knew that he would be; as the nation entered a crisis he was 
criticized not because he did too much but because he did too little. It 
seems fair to say that, in the long run, war does add to the sum total of 
executive powder, and that in the next war or other national emergency 
the powers of the executive will be expanded beyond what they were in 
the last crisis. 

Expansion of the national power. The Constitution gives the national 
government the war power and it gives it without any qualifications. 
Therefore that government can manage or control any matter related to 
the war program, even matters over which the national government nor- 
mally has little or no authority. There is no question that its war powers 
give it the authority to control prices, profits, wages, rents, production 
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(agricultural as well as industrial), rationing, transportation (even to com- 
pel an o^vner of a family car to leave it in his garage or turn it over to the 
government), communications (even local telephone calls), prostitution 
(certainly around military and defense areas), and many other situations, 
conditions, and persons normally exempt from such control. Some of the 
subjects mentioned are under federal control, or partial control, in peace- 
time. For example, the interstate commerce power permits such control of 
transportation and communications which cross state lines. But the war 
power makes national regulation possible even in local communities. It 
is true that the states may and do legislate on matters relating to the con- 
duct of war, such as hoarding, profiteering, sedition, and civilian defense, 
but this is only because the federal government has not completely occu- 
pied those fields. In any event, state legislation of this type must be sup- 
plementary to and in conformity with national policy. In war the author- 
ity of the national government is paramount. 

It is not in fixing war policy, but in co-operating in the administration 
of national war policies that the state and local governments find their 
significant roles. Examples of this are readily at hand. The Selective 
Service Act is, of course, a piece of national legislation, but the Washing- 
ton administrative office is concerned with little more than serving as a 
liaison agency between the War and Navy Departments and the general 
public and as a co-ordinating agency for the various state headquarters. 
The govei'nor, through a director whom he appoints, enforces the selective 
service program in each state. At the state headquarters are co-ordinated 
the work of the various appeal boards, medical advisory boards, local 
boards, and other selective service units. Incidentally the members of 
all of these boards serve without pay. ‘The local boards maintain direct 
contact with the prospective trainees, their families, and employers. Their 
power is virtually autonomous and their decision as to a registrant’s classi- 
fication is final except when an appeal is noted.” Among the other war 
functions somewhat similarly administered are those of civilian defense, 
rationing, and price control. It should be clear that the states and the 
local communities have their place in the war program not as independent 
authorities but as co-workers in administration. The general policy and 
a national headquarters are established by the national government; head- 
quarters with varying degrees of directive authority are set up in each 
state; and local organizations apply the law and the rules and regulations 
to individual cases. It develops, then, that there are a number of phases 
of war administration which are co-operative enterprises, and that the big- 
gest part of the work is done not in Washington but in state capitals, 
county seats, cities, and villages. This is democracy at work. 

Yet it is undeniable that the national government wields its war powers 
at the partial expense of the states. The states may greatly assist in ad- 

38 U.$. Govt. Manual, Summer, 1943, p. 106. 
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ministering-these powers, but the authority remains with the central gov- 
ernment; it may delegate to the states much, little, or none of it. With 
the coming of peace, what are the prospects for a restoration of the powers 
of the states? The answer is that they are probably good. The end of 
the war will almost immediately terminate the exercise of some of the 
national war powers, and demobilization will mark the end of the others. 
Furthermore, public reaction against the concentration of power in Wash- 
ington will speed the restoration of powers to the states. After the First 
World War we had one of our most convinced states’ rights presidents, 
Calvin Coolidge. Yet it must be said that the tendency is toward national 
control, a tendency which war hastens and which no return to normalcy 
will check for very long. 

Stimulus toward international co-operation. It may be that world wars 
serve to point the need for better organization in the community of na- 
tions. War demonstrates that the harmony of this community has been 
disrupted; and that each nation pursuing its own selfish policies leads to 
disaster. During the First World War we heard much of a League to 
Enforce Peace, a movement in which distinguished Americans took a lead- 
ing part; and after that war a League of Nations was organized. President 
Wilson being its chief advocate among the chiefs of state who wrote the 
Treaty of Versailles. Later we failed the League and the League failed 
the world. Our responsible leaders were determined, they said, that we 
should not give up one particle of our sovereignty for an international or- 
ganization and that we should have nothing to do with Europe’s future 
wars. We retired to our side of the Atlantic, although we repeatedly cast 
suspicious glances to the other side, often gave it advice, and occasionally 
sent thither an ‘'unofficial observer.” The other great powers w^re 
equally determined to give up no sovereignty, to go their owm way, al- 
though they did not immediately give up the League. But the League 
was doomed, and so were the nations — to another war, the United States 
along with the rest of them. 

Have the nations learned anything? There are those who say that they 
have. A few responsible statesmen and many intelligent and public- 
spirited men and women are determined that after this war we shall estab- 
lish an international system. The United Nations in war may continue 
as the United Nations in peace, expanded to include all nations who bring 
certificates of good character or proof of repentance. This and other pro- 
posals we hear made for the solution of the problem of international order. 
Perhaps no more important or perplexing problem engages the attention 
of men, and the solutions proposed should receive, even in time of war, 
the unprejudiced and non-partisan consideration of all citizens. 
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B. Civil Rights in Time of War 

Minority rights. Closely related to minority rights in time of war are 
the rights of freedom of speech and of the press, discussed in Chapter 5, 
section 11. Minorities in general have a difficult time when the country 
is in a crisis which calls for unity and when the state of mind of the normal 
citizen is likely to be such that he is intolerant of minorities even in mat- 
ters which have little or no relation to the winning of a war. At the time 
of our entrance into the Second World War, hundreds of thousands of 
enemy aliens — Italians, Germans, and Japanese — were residing in the 
United States. Of course it is necessary for a government to keep a close 
watch on such residents and to place those whose conduct is suspicious 
where they can do no harm. It has been possible for our Government to 
deal most liberally with the Italians and the Germans, so liberally indeed 
that they hardly feel themselves in the class of enemy aliens. Only a few 
of them have been deprived of their customary liberties. 

The case of the West Coast Japanese. The Government felt under 
the necessity of evacuating the Japanese from the Pacific Coast area, a proc- 
ess in which civil rights and the war power were in conflict and in which, 
as it usually does, the war power won. The United States Army and Navy 
were dealt a staggering blow in the Japanese surprise attack on Pearl Har- 
bor. No one can say that it was not the part of prudence to prepare to 
defend the West Coast from attack. In the zone of coastal operations in 
California, Oregon, and Washington resided approximately 112,000 Japa- 
nese, of whom 41,000 were aliens and 71,000 American citizens. The 
demagogic pronouncement on all of these people, aliens and citizens alike, 
was that they were all disloyal to the United States and should be sent to 
concentration camps. Decent white American citizens, inclined toward 
moderation, held the view that many, probably the great majority, of 
these Japanese were loyal. The problem was how to distinguish between 
the loyal and the disloyal, and it seemed to be insoluble. Consequently, 
military authorities took what they regarded as the only safe course and 
evacuated all of them from the Coast. Although such action caused the 
Japanese the most serious inconvenience, even hardship, it should be said 
that the Army conducted it in such a way as to reduce hardship to the 
minimum. Furthermore, as soon as the situation had been clarified, steps 
were taken to release loyal Americans of Japanese ancestry. It is greatly 
to be deplored that in some communities in which the evacuated Japanese 
sought to establish residence, which they had a legal right to establish, the 
local civilian authorities and what seemed to be the dominant element of 
the population would not permit them to do so. 

The Negro. At the time of great need for men in industry and in the 
defense forces the Negro finds some obstacles in the way when he offers 
his services. He is not given an equal chance with white citizens in all 
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branches of the armed services and he finds even more discrimination 
against him in private employment. It is true that his Government has 
attempted, with some success, to rectify these conditions in its armed forces 
and in those manufacturing establishments which have government con- 
tracts for war materials, but the Negro asserts that these efforts are half- 
way and half-hearted, and in this conclusion he is joined by many fair- 
minded Americans of the Caucasian race. He states, rather convincingly, 
that his services are more desired as an unskilled laborer than as a crafts- 
man in industry, as a mule driver than as an aviation pilot in the Army, 
and as a mess attendant than as a gunner in the Navy. 

Race prejudice is the answer, and the Government cannot move more 
rapidly to eradicate it than the population will permit it to move. And 
let no one say that only the South is determined “to keep the Negro in 
his place.” This determination is probably stronger in the South than 
in any other quarter, but it exists in any part of the United States in which 
there is any considerable Negro population. As this war is being waged 
against external enemies, another war should be waged, and there are stout 
citizens who are waging it, a war against that most debilitating enemy of 
democracy, race prejudice. In the meantime, in the hour of his country's 
peril, the Negro continues “to fight for the right to fight to die.” 

The conscientious objector. For centuries there have been citizens 
who on religious and other grounds of conscience have refused to partici- 
pate in war. Many of them have been persons of the highest character. 
The best known of them are the Quakers who have played a notable part 
in the development of American institutions and to whose qualities of 
mind and heart we pay unstinted tribute. 

It has been the Anglo-American practice to deal moderately with con- 
scientious objectors. The provision of grace in our Selective Service Act 
of. 1940 exempts from combat training and service any person “who, by 
reason of religious training and belief, is conscientiously opposed to war 
in any form.” The selective service officials have interpreted this as 
exempting not only the conscientious objectors who are members of recog- 
nized religious sects, but also those who have other moral and philosophi- 
cal grounds against bearing arms. Under this act, exemptees who are 
willing to perform non-combatant duty are assigned to medical or other 
non-combat units of the services. Exemptees who refuse to participate in 
non-combatant activities are assigned to work of national importance un- 
der civilian direction. Such work includes soil conservation, irrigation, 

24 Earl Brown, ^‘American Negroes and the War,'' Harper’s, April, 1942, p, 545. 
Some of the Negro leaders are charged with sensationalism, however, by Warren H. 
Brown, “A Negro Looks at the Negro Press,” Saturday Review of Literature, December, 
19, 1942. V. V. Oak replied to Brown in an article “What About the Negro Press,” 
same, March 6, 1943. 

25 These startling words are quoted from Dean Howard Thurman of Howard Univer- 
sity, who used them in an address at Reed College, June, 1942. 
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forestry and wild life protection, rural rehabilitation, and public health 
service.-^^ It would appear, then, that the Government is liberal in the 
provisions it makes for accommodating the relatively few persons who have 
conscientious scruples against bearing arms. 

The majority’s obligation to the minorities. The majority must share 
heavily with the Government the responsibility for the treatment of mi- 
norities. Millions of citizens regard as unworthy of the blessings of liberty 
the conscientious objector whom the Government assigns to non-combat- 
ant duty. The Government may grant to Negroes commissions in its 
armed forces, but it cannot shield from them the knowledge that, in the 
opinion of too many whites, they are still *‘just niggers.'’ It all comes to 
this: individual liberty is what we the people will permit it to be, and the 
Government is now giving us about all we can stand. The curtailment of 
civil liberty is one of the tragedies of war on the home front. And the end 
of the war will not immediately bring about a more liberal public attitude. 
Rather is it likely to introduce a period in which there will be more in- 
tolerance and additional threats to individual liberty. There is this prom- 
ise and consolation, however: before many years roll around a reaction 
will set in and we will return to something approximating a “live and let 
live” society. 

Censorship of communications. Related somewhat to the question of 
the preservation of civil rights in time of war is the problem of censorship. 
A nation at war must make every effort to keep its enemies from learning 
of its troop movements, its weapons, its shipping, its losses in men and 
equipment, or anything else that may enable those enemies more effec- 
tively to establish their defense or plan their attacks. Censorship of com- 
munications is one of the chief means of preventing information from 
reaching the adversaries, and it goes without saying that, distasteful as it 
may be, democratic countries no less than totalitarian regimes must resort 
to it. 

Within a few hours after the Japanese attacked Pearl Harbor, a censor- 
ship was placed on cable and wireless communications going from and 
coming into the United States. Twelve days later, by executive order, 
the President established the Office of Censorship. Several thousands of 
meh and women located at the principal ports and border cities carefully 
examine all foreign communications. All communication with enemy 
countries is prohibited, and cables and letters to and from other countries 
are examined with care, even suspicious care. The censor must be on the 
look-out for messages in code as well as for those which are directly ex- 
pressed. Whenever he finds something suspicious, he passes it on to other 
officials for further investigation. As might be expected, censorship not 
only serves as a means whereby we may prevent information from reaching 

26 j, w. Masland et al., ‘'Treatment of the Conscientious Objector,’^ Am. Pol. Set. Rev., 
XXXVT (Aug., 1942), p. 697. 
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the enemy but also serves as a means by which we may gain information 
about the enemy. Communications entering the censor’s office may give 
information of the activities of enemy spies or saboteurs. Suspicious 
items picked out by a censor here and a censor there may, upon being put 
together in central offices, tell a remarkable story, one which may save 
American ships and send spies and traitors to their death. 

Censorship within the United States is also necessary because, despite the 
censorship of foreign communications, there are many possible “leaks.” 
An enemy agent might escape from the United States in a plane, send out 
a message by carrier pigeon, or even get a communication past the censors. 
Censorship within the United States is on a voluntary basis, however. 
There are no censors in our schools, churches, fraternal organizations, thea- 
ters, broadcasting stations, or press rooms. We may say and write what 
we please, subject only to prosecution for violating the sedition act. Our 
two great sources of information, the radio and the press, are naturally of 
great concern to the Government, but even they are under voluntary cen- 
sorship. The Office of Censorship sought their co-operation and together 
with them drafted a voluntary censorship program. The radio and the 
press are asked not to publish certain types of information except when 
it is made available through official sources. The restriction applies to 
various matters relating to troops, ships, planes, fortifications, production, 
photographs and maps, the weather, and the movements of the President 
or of other high officials. On the whole the plan has worked satisfactorily. 
If it should break down, there is little doubt that compulsory censorship 
w.ould be imposed.2^ 

The Post Office Department is responsible for one kind of censorship 
which is far from voluntary. Under the provisions of the Espionage Act 
of 1917 and the Alien Registration Act of 1940, this department must pre- 
vent the use of the mails to interfere with the war program. Writing for- 
bidden by these acts is nonmailable, and the Postmaster General is given 
broad powers of enforcement. Newspapers which publish forbidden 
matter may find the mails closed to them, not only to particular offending 
issues, but also to their future issues as well, presumably on the ground 
that recurring violations constitute sufficient reasons for denying future 
privileges. Thus, during the First World War, the mails were closed to 
the Milwaukee Leader and the New York Call^ and the second-class mail 
privilege was not restored to them until several years after the war.^s 

C. The Influence of War upon Political Democracy 

A consideration of the influence of war upon political democracy in- 
volves one of a number of topics introduced in this chapter upon which a 

27 See Byron Price’s article, ‘’How Can Censorship Help Win the War?” in Commager 
and others, op. cit., Ch. 12. 

28 Z. Chaffee, Jr., Free Speech in the United States (1941 ed,), pp. 298 ff. 
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good book could be written. Here will be made only a few observations 
on the effect of war upon the popular interest in the conduct o£ govern- 
ment, the elective franchise, and the post-war influence of service men on 
the government. 

Popular interest in government. As Europe was about to plunge again 
into Walpurgis night, the people of Britain were divided on the issue of 
war, between appeasers and those militantly ready to fight; but they agreed 
on one thing — that war would end their democratic government. As the 
war approached our shores, it was freely predicted that in fighting to save 
our democracy we would become totalitarian, and, after war came, a few 
Americans were so bold as to suggest that there might not be a Congres- 
sional election in 1942. 

As a matter of fact democracy remains very much alive in both coun- 
tries. Britons in popular assemblies and through the press are more than 
normally aggressive in expressing their views, which views are picked up 
by members of Parliament and brought to bear on the shaping of govern- 
ment policy. In November, 1942, we had our election, and a number of 
our congressmen were retired *Vith the consent of their constituents.” 
That the war has transferred a great deal of power from Congress to the 
President is true, but a strengthened and responsible executive is not in- 
compatible with democratic government. From the platform we hear 
and in the press we see many evidences of the continued absence of im- 
munity from criticism of both President and Congress. No doubt the 
greater number of the suggestions, comments, and criticisms are irrelevant, 
partisan, or unsound, but it is equally true that others are well-considered, 
fairly presented, and not without effect in official quarters. It must be ad- 
mitted, however, that popular interest in government in time of war is 
confined largely to the government’s conduct of that war, and that on do- 
mestic problems the public’s concern is likely to lag.-® 

Democracy stands to gain by the sense of national solidarity which war 
creates, by the lifting of morale which comes to a nation with a great cause 
to defend. No one could possibly maintain that American morale in 
December, 1942, was not a great improvement over that of the preceding 
December, or that national unity had not been achieved during that pe- 
riod. It may be that such a development has only an intangible effect 
upon democracy, a general effect that comes from toning up our entire 
national life, but unmeasurable blessings are none the less real. War in- 

29 The fact that the vote in the 1942 congressional election was about 43 per cent 
lower than the vote in the preceding presidential election does not seem to indicate a 
healthy interest in the national government; but voting is only one method, if the most 
important one, of manifesting that interest. Furthermore, the low vote in the 1942 
election may be explained by two factors: (1) the vote in off-year Congressional elections 
invariably runs several millions behind that of the preceding presidential election and 
(2) the very large dislocation of the population caused by the induction of five or six 
million men into the armed forces and perhaps the removal of that many more men and 
women into war production areas. 
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creases the spirit of self-sacrifice, spreads the willingness and the desire to 
share with others, creates a sense of civic responsibility. This is particu- 
larly noticeable in smaller communities and among the millions of unpaid 
volunteer civilian defense workers in all communities. Many of these 
people are serving their community for the first time. Some of them will 
catch the spirit for keeps and in post-war years may find a most laudable 
interest in working and planning with such city departments as police, fire, 
and utilities just as other citizens have found it in associating with the de- 
velopment of public education and recreational activities. This increased 
interest in civic affairs would be a victory for the home front. 

The elective franchise. The First World War hastened the coming of 
woman suffrage in both the United States and Britain. The part played 
by women in that struggle greatly weakened “the woman's place is in the 
home" type of argument against equal suffrage, and in Britain the ballot 
was offered them shortly before the war was over and in the United States 
(a number of the states had already provided for it in their own constitu- 
tions and laws) shortly after the war. The same act which granted suf- 
frage to English wmmen swept away various restrictions which had pre- 
vented several million men from voting. In the United States the war 
had a restrictive effect of relatively minor importance upon the suffrage. 
In a number of the states it had long been the custom to admit to the suf- 
frage aliens or aliens who had declared their intention of becoming citi- 
zens of the United States. Following the war, and partly because of the 
anti-alien and nativistic sentiments which spread over the country as a 
result of it, every state finally abandoned the practice. 

In the fall of 1942 Congress had before it a bill which would have abol- 
ished the poll tax in the eight Southern states which still imposed it. The 
poll tax keeps impoverished Southern Negroes and whites from voting, 
but they operate much more effectively against the Negro race for which 
they were designed. When the anti-poll tax bill came before the Senate, 
a number of Southern senators staged a successful filibuster against it. 
The failure of Congress to enact this bill into law gives the Negro still 
another ground on which to lay the charge of race discrimination in time 
of war. A movement in a number of states to lower the voting age to cor- 
respond to the minimum draft age may make considerable progress, for it 
encounters no prejudice. 

The influence of ex-service men in post-war politics and administration. 
For a long generation following the Civil War military heroes and just 
plain veterans, Confederate as well as Union, exerted a tremendous influ- 
ence upon American government, national, state, and local. Elective 
offices they filled by the thousands and appointive offices (the low qualifi- 
cations for which were lowered still further for veterans) they manned by 
the tens of thousands. The G.A.R. won liberal pensions from the fed- 
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eral government and the ex-Confederates secured less substantial ones 
from their own states. 

Veterans of the First World War, by all accounts, have been very suc- 
cessful in securing adequate care for their disabled or sick comrades, pen- 
sions for certain groups, and a bonus for every man who wore the uniform 
of his country in that war. Furthermore, the national government and 
some of the state and local governments low^ered the civil service require- 
ments for veteran candidates for all appointive positions. Although a 
considerable number of these veterans were elected to public office, they 
did not equal in number or influence the record of their grandfathers in 
post-Civil War days, when both houses of Congress w^ere practically 
swamped with ex-officers, Northern and Southern, and three generals, a 
colonel, and a major were elected President. In 1920 General Pershing’s 
boom for the presidency did not get started, and the only officer of the 
First World War who has been a serious contender for the nomination was 
Leonard Wood, a politician-general whom Pershing would not permit to 
serve under him in France. It is probable that the veterans of 1917-1918 
failed to match the political power of the boys in blue and gray because the 
First World War was not for America a great struggle in which the life of 
the nation was at stake and, in consequence, its veterans failed to capture 
the imagination, the hearts, and the votes of the electors. 

What will be the place of the veterans of the Second World War in 
.American politics? Of two things we are reasonably certain: there will 
be eight or ten million such veterans, certainly double the number of the 
last war, and the present struggle is a great national crisis comparable to 
the Civil War. Add these two facts together and the sum is ex-soldier in- 
fluence comparable to if not greater than that of the veterans of the Civil 
War. Eight million veterans will have millions of wives, brothers, sisters, 
and other relatives with votes. Moreover, the country, rejoicing in its 
grand triumph, will be proud of and generous to its veterans. In the years 
to come we may expect to see another era of military men in civil office. 
Let us hope that they will be as good as our civilian-soldier statesmen 
Hayes, Garfield, Harrison, and McKinley and that none will be as bad in 
civil office as Grant, the trained soldier. 

We may be sure that the new veterans -will not let us off when we have 
given them elective and appointive office. Veterans of other days have 
asked for homesteads, pensions, and bonuses, and they have been granted. 
The latest veterans will, in all probability, ask for something more, and 
get it. Already large and generous plans are being made for the pro- 
fessional education and vocational training of returning veterans. This 
aid is only one of the most commendable types that they will receive. 
Veterans have the habit of interesting themselves in government policy, 
particularly in matters of national defense, international relations, immi- 
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graiion, labor, and education. Aside from the matter of defense, they 
may know as little about these subjects as the rank and file of citizens; 
but at times it has seemed that their attitude has been: “We have worn 
the uniform of our country; therefore we know.” We may hope that in 
passing upon questions of future government policy the soldiers and 
sailors who now fight to conclude the struggle to which 1917-1918 was 
the prelude will, upon their return to civil life, exercise a restraint equal 
to their gallantry in the present action. 
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The Obligations of Citizenship 


★ ★ ★ 


I. THE AMERICAN HERITAGE 

“We, therefore, the Representatives of the United States of America, 
in General Congress, Assembled, appealing to the Supreme Judge of the 
world for the rectitude of our intentions, do, in the Name, and by Au- 
thority of the good People of these Colonies, solemnly publish and de- 
clare, That these United Colonies are, and of Right ought to be Free 
and Independent States . . . And for the support of this Declaration, 
with a firm reliance on the Protection of Divine Providence, we mutually 
pledge to each other our Lives, our Fortunes and our sacred Honor/* 
Our Lives, our Fortunes and our sacred Honor! These were no empty 
words. Having defied an empire and called forth a new nation, the 
Signers were in honor bound to go forward until their purpose was ac- 
complished, and the penalties for failure were the penalties for treason — 
the confiscation of their estates and death by hanging. 

The bequest of liberty. Washington’s Army met with reverses, men 
and supplies came in slowly, and in the late fall of 1776 Thomas Paine, 
the great agitator and pamphleteer of the Revolution, wrote one of his 
classics. “These are the times that try men’s souls,” he began. “The 
summer soldier and the sunshine patriot will, in this crisis, shrink from 
the service of their country; but he that stands it now, deserves the love 
and thanks of man and woman. Tyranny, like hell, is not easily con- 
quered; yet we have this consolation with us, that the harder the con- 
flict, the more glorious the triumph. What we obtain too cheap, we 
esteem too lightly; it is dearness only that gives every thing its value. 
Heaven knows how to put a proper price upon its goods; and it would 
be strange indeed if so celestial an article as FREEDOM should not be 
highly rated,” These words warmed the hearts of the thinly-clad and 
ragged soldiers of the Continental Army. The patriots may have irrev- 
erently agreed that they could make good use of a moderate quantity of 
what' is reputed to be the chief ingredient of hell; and as they left their 
bloody footprints in the snow and shivered in their bunks they must 
have commented, perhaps in language less celestial but no less pictur- 
esque and vigorous than that of Thomas Paine, that freedom was being 
contended for at great cdst. Indeed, the statesmen who guided the in- 
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£ant country and the soldiers who fought for her existence knew the price 
of a nation’s freedom. 

No less heroically, and, on occasion, no less dramatically, men and 
women have assumed great risks to win personal liberties for themselves, 
their children, and their fellow-men. In the chapter on Civil Rights 
attention was given to a provision of the First Amendment of the Federal 
Constitution and similar provisions in our state constitutions — the guar- 
anties of freedom of religion, of speech, and of the press. Who fathered 
the principle of religious freedom? Roger Williams, whose leading tenet 
was that “no one should be bound to worship or to maintain a worship 
against his own consent.” For his heresy, he was banished from Massa- 
chusetts Bay Colony, and, after spending a winter of privation in the 
forests, founded a small colony at Providence in which he did not hesi- 
tate to apply his conception of religious liberty. Anne Hutchinson, “of 
ready wit and bold spirit,” “like Roger Williams or worse,” to use the 
language of the exasperated Governor Winthrop, was also voted the 
honor of banishment from Massachusetts, after which she contributed 
her part toward establishing religious freedom in Rhode Island. These 
two heroes of independent thought and deed; John Bunyan writing in 
the Bedford jail; ministers of other dissident groups who, jailed in Vir- 
ginia for preaching contrary to law, continued their exhortations from 
their cells; and many others of equally stout convictions — men and 
women who paid the price of freedom of conscience — are the people to 
whom we owe our religious liberty. 

Among many other jewels of freedom which we now take for granted 
is the right to the writ of habeas corpus. It was not always so. James I 
and Charles I, for reasons which seemed sufficient to themselves, but 
which were not in accordance with law, arbitrarily committed to the 
Tower troublesome members of the Puritan gentry. In 1627 court 
held that the “special command of His Majesty,” without regard to the 
law of the land, was sufficient reason for retaining men in prison. Ac- 
cordingly, some of the choice spirits of England languished behind bars 
for no other cause than that they had incurred a king’s displeasure. But 
there came a day when the sufferings of these men bore the fruit of free- 
dom. In 1679 Parliament passed the Habeas Corpus Act prohibiting 
imprisonment except for cause expressed in law. The privilege of the 
writ of habeas corpus thus established in Britain became the heritage 
of Englishmen in America. 

Essentially the same story could be told of practically every liberty we 
now enjoy. Nearly every clause of freedom written into our constitu- 
tions has in it something of a biography of lonely mental pioneering, 
moral courage, and physical suffering. For centuries gone by, men and 
women of original mind and noble purpose have borne the ridicule of 
their neighbors, heard the contumelious taunts of their opponents, some- 
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times experienced the loss of their estates, on occasion groaned on the 
rack and rotted in dungeons, and in not a few instances died gloriously 
on the scaffold. We have our liberties because our progenitors knew 
what it was to be without them, because they thought they were worth 
the cost in terms of effort and sacrifice. They have passed on to us our 
democratic heritage — a fortune in civil and political liberty. Those who 
have inherited material fortunes have sometimes held them lightly, 
wasted them in riotous living, and in other ways demonstrated their 
unworthiness as heirs. Legatees who have some appreciation of the 
thought and toil back of their inheritance are more likely to conserve it 
and use it wisely. Whether this is true or false with respect to inheritors 
of property, it is appropriate to emphasize, as indispensable to all of us 
who hold obligations of citizenship, an appreciation of the value of the 
treasures of rights and liberties which our forefathers have bequeathed 
to us. 

Nature’s gift. It has been possible for a nation founded upon freedom 
and possessing a minimum of nature's bounty to carry the light of de- 
mocracy in a world of relative peace and calm; but in this new age of 
tyranny such lights are being extinguished one by one and the few 
that are left emit only flickering gleams of freedom. Democratic tradi- 
tions are not enough. A nation must have power. In this respect 
America is nature's favorite among the nations. It must be admitted, 
however, that nature had considerable human encouragement in the 
process of presenting to us our continental empire of nearly three mil- 
lion square miles, since we assisted her by purchase and by conquest. 
If some of the methods by which we acquired our domain rest upon the 
national conscience (and they ought to), they do not detract from the 
fact that the wealth in and under the soil of this domain is nature’s gift. 

Much of our soil is fertile and produces a variety of crops and fruits, 
the mere listing of which would exhaust any speaker and the quantity of 
which, while measurable, is far beyond our conception. There are for- 
ests on the land — still vast forests despite our prodigal use of them in the 
days of our national adolescence. From the glaciers in the mountains 
and the springs in the hills flow rivers that cause deserts to bloom, turn 
the wheels of industry, and bear commerce. Almost fabulous are the 
possibilities of our rivers in terms of hydro-electric power. Beneath the 
soil lie minerals, ores, and oils in quantities far in excess of those pos- 
sessed — ^with one or two possible exceptions — by any other nation. 

Yet it should not be said that man’s land hunger and nature’s gift 
alone make a nation economically strong. The fields must be tilled, 
forests must be felled, minerals must be mined, and the rivers must be 
harnessed. This is the work of man, and the men who have made 
America have not been remiss in these tasks, albeit they have accom- 
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plished them not without mistakes and great waste. No historian can 
deny that there have been many ‘"pirates’" and “robber barons” among 
those who have exploited our natural resources, but all record that the 
sum total of our economic enterprise has brought us national power thus 
far unrivaled by any other country. 

We should appreciate the material strength which is ours as a result 
of our advantage in resources. If the nations now court our aid and 
fear our disfavor it is not because of the moderate strength of our Army 
and Navy. It is the mobilization of American industry which arouses 
the hopes and fears of other nations. It is economic power which gives 
us our “place in the sun.” The fact that we are among the first nations 
in economic power (the meaning would be no different if the word “eco- 
nomic” were stricken out) furnishes no occasion for boasting, a feat in 
which we have, regrettably, often excelled. Rather does it impel us to 
ponder carefully the use we will make of this strength. 

We, the citizens of this Republic, the heirs and custodians of cherished 
civil liberties wrested in most instances from unwilling, and in some 
cases, tyrannical, authority, of numerous political privileges acquired 
with somewhat less effort and sacrifice, and of vast resources which are 
the gift of nature, have responsibilities commensurate with our inheri- 
tance. In many other lands the people, impoverished and distraught 
after the First World War and its backwash, have frankly said in effect: 
“We cannot inform ourselves; we cannot arrive at intelligent judgments. 
Besides, freedom, civil or political, is a dream. Give us a strong man. 
We will let him find the facts and do our thinking, and in exchange for 
the burden of which he relieves us we will repeat his words, think his 
thoughts, bleed when he is pricked.” Especially do they bleed when he 
is pricked — they die in his battles. In countries which have never 
known anything of freedom except a few of its forms the coming of a 
new leader can mean no great loss to the people. The new regime does 
not differ so much from the old except that the new despot has re- 
duced tyranny to a science. Peoples who have known something of the 
“rights of man” and who picked the dictator as an easy way out of their 
perplexities have awakened, too late, to the fact that they have sold 
their rights for a “mess of pottage.” 

We in this land, who can enjoy the antics of The Great Dictator at the 
cinema, may profit by the mistake of those who have lost practically the 
last vestige of their liberties. Their mistake was that they sought to 
eradicate the evils of democracy by the destruction of democracy itself, 
somewhat as a farmer might burn his barn in order to destroy a few 
rodents. Obviously our problem is to preserve the democratic system by 
improving it, primarily by taking seriously the obligations that the sys- 
tem imposes. It is the purpose of this chapter to suggest some of them. 
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II. THE QUEST FOR INFORMATION 

The search for facts is the citizen’s first obligation because without 
them he will be able to perform few, if any, of his other obligations. 
Candor compels us to admit that this is a difhcult assignment, one im- 
possible to complete with scientific accuracy. We derive some encour- 
agement, however, from the reflection that there are very few hundred 
“percenters” in any performance and that much less than perfect knowl- 
edge serves in most cases as a satisfactory basis for the judgment and 
action of the citizen. 

General sources of information. Turning on the radio one learns that 
he has only one choice among pens if he wishes to write satisfactorily; 
that his wife can be sure of holding his love by using the only love- 
holding hand lotion; that he wdll select only one brand if he wishes to 
smoke the cigarette fit to smoke; that he will enjoy early rising if his 
wife serves the only breakfast food fit for human consumption. Mo- 
mentarily he may wish for a dictator who would keep some of this an- 
noying advertising off the air; but then he reflects that the dictator would 
probably prohibit the broadcasting of many good programs and reserve 
the air exclusively for his own purposes. In any event, with all of its 
irritating practices, the radio does furnish us with news and with many 
worth-while opinions. Through a little “shopping around” by means 
of the radio dial any person of ordinary intelligence can soon learn 
when and from what station or stations good news broadcasts come. 
By continued attention he can learn who gives the news and who mixes 
opinions with the news, and with the help of some of the better news pro- 
grams he can form some intelligent opinions of his own. 

The newspaper is, of course, a much older source of information than 
the radio. Despite well-founded criticisms of the modern daily paper, 
it is probably a better source of news today than it was fifty years ago. 
In those days journalism was largely personal, some of it brilliantly per- 
sonal and sincerely devoted to the public good; but it was common to 
find, even in the best of these earlier papers, personal and partisan bias 
not only in the editorials but also in the news columns. The criticisms 
most frequently heard of the newspaper in our generation is that it is 
primarily a business enterprise, often a corporation, and as such it is 
concerned chiefly with profits for the owners. It is argued that, since 
advertising is the largest source of income for the newspaper publishers, 
the temptation to publish only such news as will please the advertisers 
is not always resisted. Certainly it can hardly be denied that, all too 
commonly, significant new’S is suppressed, published as inconspicuously 
as possible, or colored by misleading headlines. But there is no ground 
for despair. There are non-partisan newspapers which “doctor” the 
news hardly at all, and some of these are cleared of any charge of know- 
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ingiy distorting the news. Furthermore, there are partisan journals 
which, according to workable standards in an imperfect world, accept- 
ably present the news, however biased they may be in their editorial 
columns. Yet it is perhaps not unfair to say that the newspapers which 
come into the homes of the majority of citizens fail to give the news in 
unbiased fashion. If citizens “know their newspapers" — and an en- 
couraging proportion of them do — it is possible for them to learn much 
from the news columns without being led astray. An individual should 
be on his guard against becoming a constant reader of one partisan news- 
paper and accepting its diluted news and fortified editorials as “law and 
gospel." No less indiscriminating and no more serviceable in demo- 
cratic society, however, is the individual who, exasperated with the parti- 
san appeals of the only newspaper to which he can conveniently sub- 
scribe, blindly sets his course against anything that particular publica- 
tion might advocate. 

If one is not particularly concerned about the news of the day and 
hour, it is quite possible to shun the radio and the newspaper (the late 
Justice Oliver Wendell Holmes, one of democracy’s noblemen, did not 
read newspapers) and still be sufficiently informed for a fairly intelligent 
discharge of the obligations which democracy imposes. There are a 
number of so-called weekly news magazines which give, in popular lan- 
guage, very satisfactory summaries, often with interpretative comment, 
of the important events and developments. Available to persons of most 
modest income are well-established, seriously-purposed, monthly peri- 
odicals, presenting timely articles on current problems. Although these 
publications may be rather roughly classified as conservative, liberal, 
and radical, there is seldom an issue of any magazine devoted to public 
questions which does not present some new facts and stimulating sugges- 
tions. 

It goes without saying that one must be constantly on guard against 
propaganda. Over the radio and in the press propaganda is often mixed 
with the news, and the naked news itself may be so presented that it is 
nothing more than propaganda. By comparing and checking different 
sources of information one may eliminate a certain amount of misin- 
formation. It is possible to develop a critical listening or reading atti- 
tude which will enable one to discount much that is brought to his at- 
tention. Such statements as “it is alleged," “a high official of the gov- 
ernment who desires not to be quoted is reported to have said," and “it 
is the opinion in informed circles that" should heavily discount the ac- 
curacy and value of any statement that follows. 

It is freely admitted, however, that no suggestions which might be 
given can render the responsible citizen’s task of seeking information a 
simple one. Yet we insist that it is a responsibility he must not shirk. 
The most tragic course he could take is to abandon the effort to inform 
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himself and retreat into a shell of cynicism. This is abdication, the ab- 
ject surrender, of a public trust reposed in every citizen. 

Special sources of information. The preceding paragraphs carry some 
suggestions for all citizens. Those that follow are addressed more espe- 
cially to those who will soon be college graduates, both men and women, 
those who because of their opportunities must assume positions of leader- 
ship in civic affairs. They should be ready to participate actively in 
dealing wdth such proposals as the council-manager system of govern- 
ment for their city, a judicial council for their state, the merit system for 
government employees in any area of government, interstate trade bar- 
riers, the bases of trade between Latin America and the United States, 
intervention in a war, and so on. Of course no one is prepared on a 
moment’s notice to take a leading part in the disposal of such questions, 
but a college graduate should be able, on occasion, to study a particular 
issue and make a contribution to its solution. 

The problem is to assemble the information. How is that done? Let 
us look at the solution from the point of view of one whose college days 
are already behind him. It is not improbable that interest in specific 
public questions may have been aroused in college days. The responsi- 
ble citizen faced now with an old question presented in unacademic 
form may find that his college books, even some of his old notes, may 
take on a new significance. The sources suggested might give him some 
leads and hints as to the location of more complete information. Again 
perhaps he may, w^hen faced with a civic problem, believe it or not, write 
to his former professors for suggestions and references to other authori- 
ties. It is not recorded that any professors have objected to assisting in 
this way in the development of their former students; on the contrary, 
they are usually pleased and flattered that their aid is sought. 

Much more helpful than the old professor is the library. Nearly all 
cities have fairly good public libraries, and few large cities are without 
an educational institution which has a library containing a wealth of in- 
formation for the inquiring citizen. All too frequently he asks for 
books, and only for books, on a particular subject. To be sure, there is 
no objection to the use of books, but books seldom tell the whole story. 
Fot one thing, books are seldom up to date; and for another, there may 
be no books on a question for several years after it has become a subject 
of public discussion. There are many pertinent questions about which 
no book is ever written. On current problems, periodicals of various 
professional societies are commonly much more fruitful sources of in- 
formation than books. 

Does a citizen seek information on a point of international law or 
foreign policy? Let him examine the current issues of the American 
Journal of International Law and Foreign Affairs, Is his interest for the 
time being on some phase of city government? Let him refer to the files 
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of the National Municipal Review or Public Management, If he is con- 
cerned with a problem of administrative organization or procedure, let 
him refer to the Public Administration Review, Perhaps also it would 
not be amiss to mention one other professional publication, the Ameri- 
can Political Science Review , which has a rather wide and general range 
in the whole field of government. These are but samples, and the pub- 
lications listed as containing helpful information on the questions raised 
are taken almost at random with no intention of intimating that there 
are not others which might be equally helpful. 

III. INTELLIGENT VOTING 

In the lush ’twenties there was such a falling off in participation in 
elections that a number of organizations solemnly warned us of our duty 
to exercise the elective franchise. More strenuous times have awakened 
us politically to the point where general *'get out the vote” movements 
hardly seem necessary (if they ever were). Much more important than 
the mere fact of voting is the exercise of an intelligent choice, and if an 
election stimulates so little interest t^at an individual has no basis for a 
judgment on candidates and issues, democracy suffers no more when he 
stays at home than when he votes. What is wanted and w^hat we do not 
always get is discriminating voting. “Will you please tell me,“ asks a 
character of the cartoons, “how I can mark my ballot so that 111 be vot- 
ing against the present administration?” This picture is a gross exag- 
geration of the situation, of course, but there is enough sad truth in it 
to curdle its humor. All too often the voters are “mad” and vote against 
a candidate they dislike rather than for a man of their choice. Mr. Nor- 
man Thomas tells the story of a man who, after having heard him speak 
(1932), said: “Mr. Thomas, I agree with all you say, but I must vote for 
Roosevelt because we must ‘get’ Hoover.” 

The man who wanted to “get” Hoover illustrates another shortcoming 
of voters, a weakness especially common to faint-hearted third-party ad- 
^ herents. This is their belief that their candidates will not win and their 
desire to cast a vote for candidates of a major party who have a chance 
of winning, even though they dislike those candidates or their principles 
only less than they abhor the standard bearers of the other major party. 
Such voters justify their action by saying that they do not want to “throw 
their votes away.” The late Eugene V, Debs, believing, perhaps for good 
reason, that he suffered a loss of votes by the application of this theory, 
tersely commented: “The only man who throws his vote away is the man 
who votes for a candidate he does not want and gets him.” Surely it 
can be said that a person who to “save” his vote marks his ballot for 
candidates not of his choice has thrown away his political principles. 

This effort to make one’s vote count is not a citizenship delinquency 



^ 79 ^ Government in the United States 

manifested exclusively by those in the outer fringes of third parties. 
Voters who call themselves independent are sometimes moved by the de- 
sire to be on the winning side. When it seems that a particular candi- 
date or party is in the lead, they get on the band wagon. A devoted 
wife, in one of those damning statements that only a proud spouse can 
make, once declared that her husband (who was always vei'y diplomatic) 
was independent in politics; that he had only once voted for a presiden- 
tial candidate who did not win. In 1916 he had voted for Hughes, prob- 
ably because he had been misled by election forecasters! 

The partisan who votes a straight ticket when another party may have 
superior candidates for some offices is simply a cog in a wheel of a party 
machine. There always have been those who refused to cross the party 
line even if it meant supporting a fire hydrant for mayor or a manhole 
for councilman. Around 1900 a candidate’s name was often placed in 
nomination at a convention with the statement that he was a Republi- 
can or a Democrat who had never ‘'scratched the ticket” in all his life. 
(This term arose because before the introduction of the Australian ballot 
one could vote for a candidate of another party only by drawing a line 
through the name of a nominee of his own party and writing in the name 
of his choice). In grandfather’s time voters of only mild partisan faith 
were loathe to perform this drastic operation on the party’s ticket. It 
may well be that the failure of the voters to engage in this type of graft- 
ing on their ballots had some relation to the forms of political graft 
which brought American politics into disrepute. 

Fortunately, in recent years, the number of voters who “scratch,” or 
“split,” the ticket has been on the increase. For one thing, splitting the 
ticket is now only a minor operation, requiring simply that the voter 
mark a cross opposite the name of each candidate of his choice, regardless 
of the party affiliation of the candidates. There is no more “scratching” 
(although the term is still used); no more “writing-in,” unless the voter 
desires to support an individual who has not been nominated by any 
party. Much more significant than the mechanical improvement of the 
ballot is the decline of blind partisanship on the part of the average 
voter. That this change has taken place is difficult to prove, but many 
observers are insistent that the trend is away from partisan allegiance and 
toward independent voting. In the opinion of the writer a few figi^res 
from two recent elections indicate a healthy degree of independence on 
the part of the electorate: 

State of Idaho, General Election, 1936 
Republican votes Office Democratic votes 

66,232 President 125,683 

128,723 U.S. Senator 74>444 

83430 Governor 115,098 
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State of Washington, General Election, 1940 


Republican votes 
322,123 

342,589 

392,522 


Office 
President 
U.S. Senator 
Governor 


Democratic votes 
462,145 
404,718 
386,706 


It is no less essential that voters participate intelligently in primary 
elections than in general elections. Forty years ago the political machine 
frequently controlled the party through manipulating conventions. Since 
the advent of the direct primary the machine attempts to capture this 
nominating system. All too often it succeeds in doing so, and it succeeds 
because in many areas the rank and file of voters do not participate in 
the primaries. Partisanship will bring a majority of party members 
out for a general election, but it does nof cause them to see the im- 
portance of nominating the best possible candidates. Is not the selec- 
tion of candidates of competence and integrity a mark of the most en- 
lightened partisanship and citizenship? 

Perhaps the principal reason for the voter's sluggish interest in the 
direct primary is that he has failed to grasp the fact that his part in 
choosing elective personnel consists of two fundamental steps — nomina- 
tion and election, and nomination no less than election. It is no an- 
swer for the non-partisan voter to say that his independent political 
status debars him from participating in the primaries, for the election 
laws of most states are not so rigid as to exclude him from such participa- 
tion and his conscience is unduly sensitive if it stands in his way. 


IV. ACTIVE PARTICIPATION IN POLITICS 
AND PUBLIC AFFAIRS 

Voting, even voting regularly and intelligently, is not enough. A citi- 
zen who has had the advantage of a high school or college education 
should take his place on the active list in the discussion of public ques- 
tions, in political campaigns, and in urging upon government officials 
programs in the public interest. If we sleep through sewer scandals, oil 
steals, social security agitation, neutrality fights, and city, state, and na- 
tional election campaigns, democracy will die as we slumber. It is fatal 
to say that politics is dirty, and no place for a lady or gentleman. This 
attitude will only make true what is now only half true. It will turn 
politics over to the self-seekers, the spoilsmen, and the underworld. The 
“cleaner than thou" heirs of American democracy must come forth and 
take their place on the firing line and, if need be, in the mud. They 
will probably be surprised at the number of powder-begrimed and mud- 
besplattered persons who remain clean within, and their experience 
will certainly be broadened and their disposition will probably be en- 
livened. 
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The late President A. T. Hadley of Yale once suggested that there were 
at least four different types of political activities in which American 
citizens might appropriately engage: one man might desire to enter poli- 
tics as a career; another might prefer general part-time activity in good 
government movements, such as civil service reform; a third may reserve 
his activity for emergencies and crises; a fourth — and he has by far the 
largest company — may content himself with the exercise of general in- 
fluence on the conduct of public affairs.^ As there is usually no great 
difficulty in engaging the service of citizens in time of emergency we shall 
center our discussion on the other suggestions. 

Mr. John Civis is what one would call a substantial citizen. He has 
no political "‘axes to grind*' and no burning zeal for any particular politi- 
cal reform, but he has a laudable desire to make his weight felt on the 
side of honest and efficient government. How does he accomplish his 
aim? Of course, he keeps himself informed. He arrives at his con- 
clusions independently and he does not hesitate to voice them, giving the 
ground upon which they are based. He will write to or call upon the 
City Engineer, the Director of Public Health, or the Mayor in connec- 
tion with an important matter which, in his opinion, ought to be adjusted 
or pressed. He will write an original letter (not simply sign one handed 
to him by a pressure group), suggesting to his United States Senator or 
any other representative official a course of action in reference to any 
issue involving public policy on which he (Mr. Civis) has an opinion he 
desires to have considered. In these and numerous other ways he will 
make his influence felt among public officials, party leaders, newspaper 
editors, and those who like himself maintain an intelligent and somewhat 
general interest in government. The weight of the opinions of this one 
citizen will not be in any sense decisive, but if a small percentage of the 
disinterested voters, say 5 per cent, should do likewise, a major part of 
the reason for writing this chapter on the obligations of the citizen 
would no longer exist. The trouble is that we have left cranks and those 
seeking special favors as the almost exclusive users of the avenues through 
which those who conduct government may be reached. 

Our same John Civis will find that he can improve his mind and 
broaden his usefulness as a citizen by participation in public discussions 
of current problems. Town halls and forums, an encouraging develop- 
ment of recent years, admirably serve the purpose of discussion. It is 
true that such discussion often "‘gets nowhere," but that is usually be- 
cause the leaders have not taken the pains to prepare for their function. 
With the assumption that the participants are prepared, the forum is 
informative, interesting, and often lively. There is no better proof of 
the vitality of democracy in any community than the existence of well- 
managed forums where not too many holds are barred. 

1 Cited in R. C. Brooks, Political Parties and Electoral Problem (1933 ed,), p. 576. 
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If John Civis prefers to concentrate his efforts on specific points of 
civic improvement there is no dearth of good government movements 
and organizations with which he may affiliate. President Hadley men- 
tioned civil service reform as an example of such a movement, and he 
doubtless did so because this is not only one of the oldest but also one of 
the most effective of the better government movements. For sixty years 
the National Civil Service Reform League has waged unselfishly with 
dignity, understanding, and confidence an unremitting fight against the 
spoils system in politics. Its achievements are noteworthy, but its work 
is not finished. Those who are attracted to its banner will be following 
in the footsteps of such eminent citizens as George William Curtis, The- 
odore Roosevelt, Woodrow Wilson, and Charles W. Eliot. There are 
also scores of other organizations, national in scope, which devote them- 
selves to the public interest as they understand it. Among these may be 
mentioned the American Peace Society, the Navy League, the National 
League of Women Voters, and the National Consumers' League. 

There are not a few national organizations which concern themselves 
with state and local problems — the National Municipal League, the Na- 
tional Short Ballot Association, and the National Institute of Public 
Administration among others. Nearly every community has a variety of 
organizations which are concerned with government problems. Some 
of these groups are interested primarily in matters which directly affect 
their members, others are quite disinterestedly devoted to the public 
good, but the greater number of them represent a combination of these 
two motivating factors. There is no city of any size in which an indi- 
vidual with normal concern about his own and civic affairs will not find 
a congenial organization or two in which he can enroll as a worker.^ 

To those who would find their place in government reform organiza- 
tions this writer makes bold to offer a suggestion. Keep your sense of 
humor, your balance, your imagination. You will need them. Who has 
not seen the unimaginative, humorless, fanatic reformer, characterized 
by Theodore Roosevelt as belonging to the “lunatic fringe,’* who drives 
more people away from the camp than a well-balanced recruiter can draw 
to it? The good reformer must be a politician in the sense that he must 
know when to press his point, how hard to press it, and when to give the 
public a “breathing spell.” 

There are those who have the entirely laudable ambition of entering 
politics as a career. How shall they proceed? There is no fixed rule of 
action; no set plan. The writer knows of one young man who, residing 
in a tough urban district in Prohibition days, sought entrance to public 
life via bar tending. It is hoped, however, that others will make their 
start within the framework of the law. It is relatively easy to make a 

2 See Brooks, op. cit., pp. 579 ff. for an interesting discussion on active participation 
in politics; also W. E. Mosher and others, Responsible Citizenship (1941) pp. 842 ff. 
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beginning. Those who have not found it so have started out by dem- 
onstrating that they were not very promising politicians. That is, they 
have tried to start too fast, too high, or condescendingly. A young per- 
son must in practically every case begin at the bottom, in his precinct. 
First, he should ascertain whether or not the local organization of his 
party is such as to command his loyalty. If it does, he can then ap- 
proach his precinct committeeman with every prospect of a welcome. 
The committeeman will give him work, without pay, distributing “lit- 
erature,” interviewing voters, talking to young people who are not yet 
old enough to vote, and helping in various other ways to build up the 
party in the precinct. The young recruit will not, in all probability, be 
asked to make any speeches, write an^ articles, or participate in matters 
of major strategy; but if he carries out his humble tasks with modest, 
cheerful efficiency, the day will probably come when he will be a leading 
political figure not only in his precinct but also in larger areas. 

In an earlier chapter the importance of the precinct as a political unit 
was emphasized. All political workers and organizers recognize this fact. 
They do not scorn the lowly unit cell of party life, nor those who tend 
the cell. Votes come from precincts and from nowhere else. It might 
be said with a great deal of truth that a party is no stronger than its 
precinct workers. There have been successful party workers who have 
gone on to membership on state and even national committees of their 
party who took pains to retain the post of committeemen in their pre- 
cincts. Such men recognize the importance of holding their local baili- 
wicks to the fulfillment of their ambition to ascend the scale of the party 
hierarchy. They feel that they are weakened in their claims for larger 
things if they are not “solid” in their own precincts. 

Although it is a fact that party workers usually start in the precinct, 
there are possibilities of beginning at a higher point. A young woman 
who has made a study of social legislation might find that she is in de- 
mand as a speaker on a particular social issue throughout a city or even 
a state. An active young member of the Chamber of Commerce may 
become interested in problems of taxation and take his place as one of 
the leaders in a community effort to introduce a better tax system and 
set out to do something about it. Such opportunities are numerous and 
varied and present special, although not exclusive, opportunities to col- 
lege graduates. From the springboard of interest in some significant 
issue an individual who may not have had any idea of entering politics 
may find himself “up to the neck” in politics, the very best kind of poli- 
tics. And it might take most of his time and start him on a career in 
public office. 

There are words of caution for those who would enter politics as a 
career. Politics is one of the most unstable of all callings or professions. 
The worthy candidate may not be elected, or, having been elected, may 
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soon be rejected. It seems desirable therefore that an individual with 
political ambitions should have independent means, or a business con- 
nection, or a profession, or a job to which he could retire in times of 
political reverses. The early political successes of Theodore and Frank- 
lin D. Roosevelt are often attributed to the fact that they had no finan- 
cial worries and could give themselves unreservedly, without concern 
about educating their children or about old age, to the fascinating game 
of politics. 

It is sometimes said that public men without independent sources of 
income are less to be trusted as public servants than are those in the more 
favored economic group; that poor men are likely to sacrifice their prin- 
ciples in order to continue in office. It is not within the knowledge of 
this writer that this proposition has any basis in fact. Rich men and 
poor men have abandoned their principles, have betrayed the public to 
serve themselves or their party or faction. Certainly men of small means 
and large ideas ornament many pages of American history. Although 
it must be conceded that poor men who enter politics are under a de- 
cided personal handicap, the suggestion that they are less likely than 
others to prove themselves worthy agents of the people is inadmissible. 

Politics is of course a gamble. The best laid plans of the most meri- 
torious aspirant may fail to materialize. Party leaders may set him aside 
for reasons of geography; or he may be passed over as a result of a change 
in the factional control within his party; or, if nominated, he may fail of 
election because he is on a ticket with others who do not inspire con- 
fidence; or he may go down to defeat because/ his nomination comes at 
a time when the popular trend is against his party. For these and many 
reasons beyond his control and for which he is in no way responsible he 
may fail to achieve his goal. His chance may come again; it may not. 
In any event, he should be able to smile, to “take it.” 

Those who find the political field inviting may not resent a statement 
concerning decency in politics. Scandals and skulduggery make news- 
paper headlines; integrity and respectability do not. The exploits of 
blemished political characters have often entertained the populace, while 
men of probity have failed to arouse any particular enthusiasm. As was 
intimated on another page, the public life is probably not as devoid of 
respectability as is commonly imagined, and the newcomer may be sur-- 
prised at the number of serious, hardworking, passably upright men with 
whom he is associated. The standard of the average politician is prob- 
ably every whit as high as that of the familiar campus “framer” and 
“fixer.” Indeed, a campus politician of this variety who plans later to 
make politics a career might be warned not to attempt to carry with him 
all of his campus practices, at least not without first consulting the penal 
code. If we elevate our vision above the ward boss and the rural court 
house gang, we find, on the whole, a fairly honorable company. Ballot 
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box thieves, racketeers, grafters, bribetakers, and similar criminals are far 
outnumbered by men who, possessing perhaps a little less than their 
share of human selfishness, prejudice, and folly, take seriously their ob- 
ligations as repi'esentatives of the people. Surely this is an attainable 
standard, an indispensable standard. 

V. INSISTENCE UPON EFFICIENT ADMINISTRATION 

It is a fact familiar to all who have even an elementary knowledge of 
government that its service is performed primarily by its administrative 
units. The legislative bodies assemble to determine policy, the courts 
sit to hear and decide cases and controversies, and the administrative 
forces, national, state, and local, a great army of several millions, carry 
on the daily routine of government, bringing it to the door of each in- 
dividual. Administration not only does the work of government, but it 
also represents most of the cost of government. Therefore for two most 
excellent reasons citizens are vitally concerned with efficient administra- 
tion. Fortunately they are not without a guide as to what constitutes 
good administration, for authorities are in substantial agreement upon 
its main points. Some of these should have brief mention. 

First, of the administrative officers only the chief executive should be 
elective. This .shortens the ballot, enables the voter to concentrate his 
attention upon important offices, and insures his interest in the election 
process. Furthermore, the term of the elective chief should be long 
enough (four years is con,sidered about right) to enable him to perform 
some years of service after he has become accustomed to his job. Re- 
strictions against eligibility for re-election are frowned upon. 

Second, all other administrative officers should be responsible to the 
elected chief executive. The department heads should be appointed by 
him and be subject to removal by him. This helps insure an integrated 
and responsible administrative organization without which good admin- 
istration is highly improbable. 

Third, all administrative officials and employees, other than depart- 
ment heads, should be appointed and promoted on the merit principle, 
be under “civil service,” to use the layman's term. Furthermore, they 
should be protected against removal except for failure to perform their 
duties. There is no place in decent administration for the spoils system. 
This cannot be said too often or too forcefully. 

Fourth, all government contracts calling for any considerable amount 
of money should be awarded only after competitive bidding. Statutes 
and ordinances do not of themselves insure that contracts will be awarded 
fairly. Citizens need to be particularly watchful, even suspicious, con- 
cerning the letting of public contracts. 

Fiph, the budget should be prepared under the direction of the chief 
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executive and submitted to the legislative body by him. Having been 
approved by the legislature, it should be subject to executive control in 
such particulars as the transfer of funds from one department or service 
to another, the monthly or quarterly allotments to the several depart- 
ments, and savings within the appropriation made by the legislature. 

Sixth, government supplies should be purchased through a central 
agency under competitive conditions. It may be that exceptions should 
be made in the case of certain materials needed by special types of insti- 
tutions, such as colleges and universities, but there is not any doubt that 
centralized purchasing results in considerable savings for the regular de- 
partments of government. Moreover, there is always the danger that 
individual departments will purchase from friends or favorites inferior 
goods at high prices. 

The intelligent citizen and student will think of other tests of efficient 
administration and apply them to the governments under whose jurisdic- 
tion he lives. He v:ill remember that it is not any less his duty to insist 
upon good administration than it is to demand intelligence and honesty 
in legislative bodies. He will not be misled by the cries of “autocrat/’ 
“dictator,” “bureaucracy,” “tax-eating civil service employees,” and simi- 
lar catch phrases which are always used to prevent the adoption or ob- 
struct the operation of an improvement in administrative organization 
or personnel. 

A career in public administration is an obligation of some of the coun- 
ti7’s best brains and characters, and it is not without its attractions. 
One who has political ambitions must be willing to make a gamble, as 
has been stated, but an individual can lay his plans for a career in the 
administrative service with only a little less assurance than he would set 
out to prepare himself for the profession of medicine or engineering. It 
is true that no large incomes are ever received by the public servant, but 
the financial compensation even for the lowliest positions is sufficient for 
the maintenance of a respectable standard of living, and college and uni- 
^xrsity graduates may hope to be paid salaries sufficiently large to enable 
them to live modestly as professional men. Perhaps the professional type 
of administrator receives his chief compensation in the satisfaction which 
comes to him from participation in large affairs and from responsible 
work well performed. With increasing opportunities in the civil service 
coming as a result of extensions of the merit system and the rapid in- 
crease of the tasks of administration, college men (a few women al§o) now 
find that professional opportunities in the public service roughly paral- 
lel those in private endeavor. 
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Government in the United States 


VI. ACCEPTANCE OF THE BASES OF REPRESENTATIVE 
GOVERNMENT 

As our democracy functions through representatives it is essential that 
we accept the bases upon which representative government rests. No 
doubt good authorities would vigorously debate the validity of certain 
principles on any complete list that other authorities might present; but 
this writer, without making any pretense of presenting an exhaustive list, 
suggests just three principles which he believes most authorities would 
accept. They are (i) a habit on the part of the voters of respecting the 
judgment of their representatives; (2) tolerance on the part of the party 
or faction which happens to have the responsibility for conducting the 
government; and (3) compliance (not necessarily cheerful or uncritical) 
on the part of minority groups. 

Burke on the representative’s relation to his constituents. In a day 
when we sometimes seem inclined to place our casual judgment, or 
simply a ciesire based upon community or personal interest, against the 
more considered judgment of our representative and demand that he 
serve us simply as an errand boy, the words of Edmund Burke, one of the 
most gifted of all the men who ever sat in the English House of Com* 
mons and a warm friend of America, are singularly appropriate. Ad* 
dressing the electors of Bristol, November 3, 1774, he said: “It ought to 
be the happiness and glory of a representative to live in the strictest 
union, the closest correspondence, and the most unreserved communi- 
cation with his constituents. Their wishes ought to have great weight 
with him; their opinion high respect; their business unremitted atten- 
tion. It is his duty to sacrifice his repose, his pleasures, his satisfaction, 
to theirs; and above all, ever, and in all cases, to prefer their interests 
to his own. But his unbiased opinion, his mature judgment, his enlight- 
ened conscience, he ought not to sacrifice to you, to any man, or to any 
set of men living. . . . Your representative owes you, not his industry 
only, but his judgment; and he betrays instead of serving you if he sacri- 
fices it to your opinion.’’ ^ 

Six years later, he addressed the same electors, as follows: “1 did not 
obey your instructions: No. I conformed to the instructions of truth 
and nature, and maintained your interest, against your own opinions, 
with a constancy that became me. A representative worthy of you ought 
to be a person of stability. I am to look, indeed, to your opinions; but 
to such opinions as you and I must have five years hence. I was not to 
look to the flash of the day. I knew that you chose me, in my place, 
along with others, to be a pillar of the state, and not a weathercock on 


8 Edmund Burke, Works^ I, 446-'447. 
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the top of the edifice, exalted for my levity and versatility, and of no use 
but to indicate the shifting of every fashionable gale.” ^ 

Voiced over a hundred and fifty years ago, these words are no less ap- 
plicable to our own day. Indeed, considering the demand upon modern 
government, the numerous details and complexities of its functioning, 
Burke's theory may be more imperative in our time than it was in his 
own. Our elected representatives are above the average in intelligence. 
They are at the center of government, giving the major part of their 
time to shaping its policies. We have the right to advise them and to 
retire them to private life if they do not accept our counsel. But should 
we not, upon reflection, praise, rather than condemn, those representa- 
tives who do their own studying, consult their own conscience, and arrive 
at their own independent judgment? Their ability is worth little to us 
if we will not suffer them to exercise their own judgment. It should be 
a matter of pride to us that we have .had a few public officers who ad- 
hered to the Burke principle. One associates with Burke such Senators 
as William E. Borah, Carter Glass, and George W. Norris. Our con- 
fidence in representative government is greatly strengthened as we record 
the fact that a man of independent character, even when in disagreement 
with his constituents, has often won triumphant re-election, sometimes 
because the representative brought the voters to his way of thinking and 
at other times simply because th^ voters wanted to retain an independent 
spirit in office. 

The tolerant majority. We have said that the party which is respon- 
sible for the conduct of government must be tolerant. Majority rule 
does not mean majority tyranny. The majority must be willing to argue 
peaceably with the minority, to hear its objections, to submit to its criti- 
cism, to heed its warnings, and to welcome its suggestions. A majority 
which outrages a minority by imposing upon it discriminatory or unjust 
legislation is striking a blow at the foundations of representative govern- 
ment.^ It might seem that this warning should be addressed to govern- 
ment authorities rather than to citizens, but a moment's reflection will 
show the justification for its wider application. The general tone and 
temper and direction of a government is shaped in the long run by the 
whole citizenry, and if the people are impatient and would deal unjustly 
with minorities, hateful government measures are likely to be enacted. 
Anti-parochial school laws and anti-German language laws are examples 
of legislation likely to be enacted when a demotracy forgets its obliga- 
tions to minorities. 

Americans have most need for tolerance. Less than half of us are of 
ii, 138. 

5 H. J. Laski, Parliamentary Government in England (1938), pp. 4 ff. contains an interest- 
ing analysis of the prerequisites of representative government. 
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British origin. Some sixteen million are Germans, twelve million are 
Negroes, ten million are Irish, and five million each are Scandinavian, 
Slavs, Poles, and Jews. Nearly all of these people are good Americans, 
and one who disbelieves this statement might give it more credence upon 
hearing alien parents sadly lament the complete and voluntary Ameri- 
canization of their children. However, the offspring are not as American 
as their parents believe them to be, and this, on the whole, is no loss to 
the Republic. Indeed, the language, the literature, the ideas, and the 
ideals of peoples of different nationalities are well worth preserving as 
a part of American culture. It is superfluous to inquire what each of the 
races and nationalities mentioned have contributed to our national life. 
It is no less a work of supererogation to say that intolerance, whether 
manifested in discriminatory legislation or in laws which would impose 
upon peoples of divergent cultures a strait-jacket Americanism, would 
lessen their opportunity and desire to contribute their portion of that 
variety which enriches our civilization. Furthermore, just as we have 
need for moderation in dealing with races and nationalities, so also we 
need it no less in solving the problems peculiar to the social and eco- 
nomic areas into which our continental empire is naturally divided. 

Americans can afford to be tolerant. Abundantly endowed with nat- 
ural resources, fortunate in our national frontiers, and some distance re- 
moved from potential enemies, we are ntore secure than the people of any 
other nation. Our relative security has made it possible for us to carry 
on our debates and to fashion our domestic legislation, with some excep- 
tions, along moderate lines. Times of emergency include most of the 
exceptions, and with the passing of the emergency we have returned, if 
somewhat haltingly, to rational arguments and even-handed laws. Dur- 
ing recent years our foreign relations have been on a rather continuous 
emergency basis, and there are many evidences of restrictive and perhaps 
arbitrary (undemocratic) measures in the offing. The hope for democ- 
racy is, of course; that the passing of a crisis will mark the repeal of the 
measures designed to meet it. 

Minority co-operation. If representative government presupposes 
consideration for minorities, by the same token it presupposes minority 
compliance with the government's established policies. On the whole 
American minorities, save a few small ones, have not been resistant to 
this requirement. During most of its history our country has had two 
major political parties holding remarkably similar principles on matters 
of major concern. The *ffiever-ending din of political conflict," to use 
Lord Balfour's expression, may have caused us to believe that there were 
great issues at stake, but we confused the bare-fisted fight over office with 
what was in reality only a pillow fight over principles. This last sen- 
tence is somewhat of an exaggeration, yet not a gross exaggeration. Our 
Republicans and Democrats are in fundamental agreement on private 
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property, the profit motive, public schools, the conservation of national 
resources, and a host of other subjects. One party may believe in a little 
less regulation of business, a little less social security, slightly higher taxes 
on lower incomes, bigger or more battleships than another, but the fact 
remains that the major parties usually differ in degree and in method, 
rather than on principles. 

Did the Republican party advocate, either in 1936 or 1940, the ‘'re- 
peaF’ of the New Deal? If entrusted with power, it would, in all prob- 
ability, modify certain New Deal legislation and perhaps repeal some of 
it, but, in the opinion of this writer, its major features would be left es- 
sentially undisturbed. And thus our great political parties march along, 
arm-in-arm as it were, and the vast majority of us accommodate ourselves, 
often hesitantly but seldom with serious misgivings, to the program of 
whichever party happens to be in power. 

It may be true that the day will come when two major parties take to 
the field to battle to the death not only for offices but for fundamental 
principles upon which they hold uncompromising and diametrically op- 
posite views. This situation has arisen in Great Britain, where the Con- 
servative and Labor parties differ on the basic question of the ownership 
of the means of production. When in power, however, the Labor party 
did not enact a socialist program, so that it can not be said that there has 
yet been made a test of the strength of representative government to 
withstand the shock of change from one economic system to another. 
There are those who doubt that it could meet such a challenge, main- 
taining that the conservative classes would not accept the change to so- 
cialism.® Perhaps they would not. But if British and American history 
are guides to the future (and it must be admitted that history is not a 
perfect guide) a change by legislative enactment in either country, in a 
particular month or year, from one economic system to another is hardly 
to be expected. Changes we have had in our Own country, sometimes so 
rapidly, as during the past ten years, that they have been accompanied 
by bitter denunciations and recriminations. Yet they have proceeded 
wnthin the framework of fairly familiar economic and political patterns, 
and we have some reason to assume that future changes will follow a 
similar course. But however the changes may come, as long as they fall 
wdthin the clauses of the Constitution, we xnust accept them. Resistance 
is revolution and revolution is not representative government. 

No one should draw the inference from the foregoing paragraphs that 
it is the intention of the author to suggest that an individual should not 
offer legal resistance to any act of any government which, in his opinion, 
violates one of his rights. On the contrary, it is asserted that it is the 
duty of the individual to offer such resistance, for by so doing he not 
only protects himself from the operation of discriminatory measures but 
6 Laski, op. cit., pp. 148 ff. 
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he also performs a public service. Thus the man who goes to court to 
contest the validity of a special assessment, a subsidy, or compulsory in- 
surance law represents his neighbors, even the whole nation, as well as 
himself. One of the healthy restraints upon a government which would 
be inconsiderate or arbitrary is the sure knowledge that individuals will 
resist, with every constitutional and legal means at their command, the 
application of unfair and unjust legislation. What is meant, then, when 
we say that the. acts of government must be accepted is that, after legal 
means of contesting the validity of a law or policy have been exhausted, 
it is the obligation of citizens to comply, regardless of what that law or 
policy might be. 

VIL RELIANCE UPON ESTABLISHED AUTHORITY 

How did the Italians and the Germans lose their liberties to dictators? 
There are many explanations, to be sure, but a significant one is that 
vicious private bands, organized practically as armies, set about to rectify 
conditions. It is not to be denied that there were sore spots in these two 
unhappy countries, but their existence and the desirability for their 
eradication does not alter the fact that the exchange of the boils of de- 
mocracy for the leprosy of totalitarianism was effected by armed forces 
operating outside the sphere of governmental authority. If this is a grim 
warning to every democracy to put its house in order, it is no less a warn- 
ing of how not to achieve that desirable end. Totalitarianism is but the 
ultimate fate of a democracy which trusts too . little in duly constituted 
authority, a fate which we hope is a long way from overtaking us in the 
United States. Yet, even if we make the comforting assumption, possibly 
a fooFs assumption, that we are in no danger of the final disaster, we 
cannot flatter ourselves that we are free from the baneful effect of forces 
operating without the sanction of law. 

The vigilante menace. In frontier days we had our vigilantes who, 
maintaining a crude form of “law and order’’ where there was no legal 
authority, perhaps justified their existence. The South, suffering under a 
vindictive and capricious Reconstruction, resorted to the familiar Ku 
Klux Klan (a special type of vigilante organization), and historians have 
not judged her too harshly. Both the vigilantes and the Klan have cap- 
tured the popular imagination to such an extent that whenever there 
occurs a local disorder excited citizens are quick to suggest the old vigi- 
lante remedy, and whenever certain anxious souls decide that the aliens 
are a menace, that spies are out everywhere, or that their fellow-citizens 
have strayed too far from the path of rectitude and that the nation is in 
peril, the Klan or some variation of it is suggested as the instrument by 
which we might be saved. 
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following might be said: Firsts the duly constituted authorities are usu- 
ally quite competent to handle the situation. Second^ if they are not 
able to hold the disruptive forces in check, they can easily call to other 
duly constituted authorities for help, or they can swear in special officers 
from the local population. Thirds there is the ever-present possibility 
that vigilantes may be made the dupes of clever men who have very 
personal (economic) reasons for advocating a vicious course of action. 
Fourth^ vigilantes are largely irresponsible, and are ignorant and careless 
of the rights of persons against whom they act. Fifths vigilantes are 
more likely to represent the physical strength and emotional instability 
of a community than its enlightened conscience and balanced judgment. 

It seems axiomatic that good citizens should bear testimony against 
vigilantism of any kind. Yet its manifestation in labor troubles and in 
reference to “radical” speakers are so frequent as to cause grave concern 
to thoughtful persons. Particularly is this true in times of emergency 
and in the no less hectic periods of emergency’s aftermath. Groups of 
the vigilante type have stoned pickers from strawberry patches, “roughed” 
an individual who stated that a particular act of Congress was unconsti- 
tutional, threatened, rotten-egged, and kidnaped champions of unpopu- 
lar causes, and intimidated ministers who preached in a foreign language. 
In some cases such things have been done with the connivance of city or 
county authorities, a fact which indicates the extent to which the vigi- 
lante spirit has taken possession of us. College men and women have the 
opportunity and the obligation in their respective communities to take 
the lead against these misdirected efforts. One may be greatly encour- 
aged at discovering the calming effects of a few words of quiet caution 
diplomatically spoken. 

Lynching. Occasionally a group of vigilantes disgraces America with a 
lynching. This crime is not confined to offenses against the Negro in the 
South, but it does have its most frequent visitations on that race and in that 
region. Not only do a number of states have laws listing it specifically as a 
crime — in any case it is murder — but also, because of failure in the enforce- 
ment of these laws, there has been repeated agitation for a national law. 
Federal legislation on the subject, however, has been found to be politically 
impossible because of Southern opposition. Furthermore, an effective 
federal statute would be exceedingly difficult to draft because of constitu- 
tional limitations on the powers of Congress. Moreover, this crime is a 
social disease and there is doubt as to the possibility of a statutory cure. 

The sad fact is that lynching has been enthusiastically, sometimes 
gaily, approved by millions of ignorant people and condoned by thou- 
sands of intelligent ones. It is significant that Governor Ritchie, who 
seemed to have a life interest in the governorship of Maryland, was de- 
feated in the campaign for a fifth term, just after he had acted coura- 
geously and vigorously in an unsuccessful attempt to bring to justice the 
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leaders of a lynching mob. Governor Rolph's public approval of lynch- 
ing in California brought a storm of protest from a number of editors 
and public men, but there is grave doubt as to whether his offer to par- 
don the lynchers, if convicted, caused him to lose standing with the “man 
in the street.’' Indeed, there were many men who were not in the 
street who agreed with Rolph, although they thought he erred in mak- 
ing a public statement. 

An encouraging sign of progress toward the eradication of the crime 
of lynching comes from a group of progressive women in the South who 
denounce the men of that region who say that lynching must be con- 
doned because it is one method of protecting womanhood. There are, 
in fact, few cases of lynching for rape, but a much higher number for 
trivial offenses to “keep the Negro in his place.” An organization of 
great promise is the Commission on Interracial Co-operation, whose 
headquarters are at Atlanta. This Commission has directed thorough 
studies of lynching. The educational value of these studies and the 
other activities of the Commission may eventually sift down to some of 
the vicious and thoughtless persons of the variety who invariably par- 
ticipate in lynchings.^ 

The hood-shirt threats. Vigilante groups are commonly local and 
sporadic; the various “hooded” or “shirted” organizations cover wider 
areas and are set up on a more or less permanent basis with national of- 
ficers, sometimes quite a little money, and always an ambitious program. 
Democracy, to be consistent, may not object to the presentation and 
advocacy of a program; but it probably has the right to compel its spon- 
sors to go unmasked and ununiformed, and it assuredly has the duty to 
prevent them from resorting to violence. It is common knowledge that 
the type of organization under discussion usually advocates such princi- 
ples as the abolition of free speech and religious liberty and some of the 
proponents seek the complete overthrow of democratic government. 
They would attain their ends by violence, and violence is a feature of 
their propaganda. 

As was just said, it is the duty of government to curb the violence of 
such organizations, but government action does not go to the root of the 
trouble. No doubt un-American (they usually call themselves “Ameri- 
can”) crusaders draw their recruits from among a few thousands of dis- 
loyal citizens, but the vast majority of the volunteers are at heart good 
Americans who in their ignorance think they can save the country or in 
their boredom crave a little excitement. They work a short day; they 
shoot a little pool; they go to the movies; they almost never do any kind 

7 State Government, March, 1934, pp. 58-61; L. T. Nordyke, “Ladies and the Lynchers/’ 
Survey Graphic, November, 1939. (Condensed in Readers* Digest, November, 1939, PP* 
110-113). 
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of serious reading. Something more is needed, and the Patriots-plus 
with their regalia or uniform, their whisperings in the dark, their stimu- 
lating rumors, and their furtive missions may be that something. Give 
men something worth while to do with their leisure — give them live, 
wide-awake forums to stimulate a healthy interest in affairs, and to sat- 
isfy the sense of belonging, and give them vital literature popularly writ- 
ten — and there will be a considerable shrinkage in the recruiting ground 
for organizations representing a perverted Americanism. As noted in a 
preceding section of this chapter, participation in community activity of 
the type here suggested affords the college graduate an opportunity for 
self-development, and it may be added now that it also gives him the 
privilege of co-operating in the development of others. 

VIII. ASSISTANCE IN THE ADMINISTRATION OF JUSTICE 

The foregoing paragraphs are not intended to convey the impression 
that the private citizen should have no part in the administration of 
justice. On the contrary, it is clear that its effective administration calls 
very definitely for citizen co-operation. Everyone is familiar with our 
jury system, with the fact that juries are drawn from the list of piivate 
citizens. Familiar also is the charge that the average jury is not impres- 
sive in its intelligence, not distinguished for its devotion to fairness and 
justice. If the jury merits this reputation it is partly because so many 
persons commonly reputed to be intelligent, respectable, and busy use 
every means in their power to avoid jury duty. Thus it sometimes hap- 
pens that a jury represents a great deal less than a fair sample of the 
intelligence and character of a community. It is not probable that a 
college student or anyone else who may happen to read these words will 
seek an early opportunity for a jury assignment because it is here stated 
to be his civic duty; but if he would accept the testimony of intelli- 
gent and dutiful citizens concerning their interesting and enlightening 
experiences on juries, he might be led to anticipate such an opportunity 
as a means of broadening his own experience. 

The selection of judges and magistrates is a most appropriate subject 
for the citizen's interest. Obviously the quality of justice will not rise 
above those who preside over its courts. The layman rnay feel baffled 
at this point, and say that only lawyers are proper “judges of judges. It 
is true that on certain technical matters of law and procedure only the 
members of the bar are qualified to pass upon the competence of a 
judge; but intelligent laymen are quite competent to arrive at an over-aU 
and fairly accurate estimate of a judge and they should not abdicate this 
trust to the legal profession. The work of the police courts and most 
other local courts (the courts which handle the great majority of the 
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cases) is well within the understanding of the informed layman. More 
attention to those who preside over the courts would go far to improve 
the administration of justice as it touches the poor and petty offender. 

There is, of course, the obligation, one in which we have not distin- 
guished ourselves, to report crimes. Our reluctance to perform this 
duty may be found in our reaction against busybodies who from time to 
time have been greatly exercised over the enforcement of petty statutes 
and ordinances prohibiting conduct which many decent citizens did not 
consider criminal in itself. No one who takes a tolerant view of human 
nature would sternly advise his fellow-citizens that it is their duty to 
report every violation of every law. But it is certainly not unreason- 
able to expect third parties to report all felonies of which they may have 
cognizance and all misdemeanors which seriously threaten the health 
and safety of the public. In the class of misdemeanors which one might 
report without reproach are drunken and grossly negligent driving of a 
motor vehicle. 

IX. THE PRESERVATION OF COMMON PROPERTY 

To whom do public buildings belong? The nation, the state, the city, 
or some other government, we say. But a more direct and personal an- 
swer can be given — each citizen is an owner. Our parks, thousands of 
them, some consisting of green grass and a few trees occupying a few 
acres, others containing lofty mountains and roaring rivers and covering 
hundreds of square miles, belong to the public. In common ownership 
also are the fish in the lakes, rivers, and streams and the game in the hills 
and on the plains. Formerly we acted as if what belonged to everybody 
was the care of nobody, but in recent years we have developed a sense of 
responsibility. This has been accomplished in respect to parks by a dual 
program on the part of our governments, a program which, on the one 
hand, called for major development and use of parks, and, on the other 
hand, for public education in the proper use and care of such properties. 
A hundred years ago settler-hunters killed game for food, for themselves 
and their dogs, and they all too commonly slaughtered more than they 
needed, leaving it in the woods for buzzards and coyotes. Almost too 
late we realized that our wild life was being exterminated and enacted 
elaborate laws for its protection. It would be absurd to say that there 
are not many minor infractions of these laws, but it is encouraging to 
record that major violations are few in number. Yet adequate conserva- 
tion of wild life will not be assured by law any more than speed laws 
will prevent reckless driving. What is needed, and we now have a 
measure of it, is a public which understands the reasons for protecting 
wild life and which is unselfish enough to co-operate to that end. 

It is no great journey from the obligation to make unwasteful use of 
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common property to the obligation to use one's own property so as not 
to damage or impair the property of others. After all, there is no such 
thing as absolute ownership. Despite the objections of an owner the 
state can take privately owned land (if it pays a fair price) for a road, a 
bridge, a school house, a park, or a wide variety of other public purposes. 
Furthermore, the law has never recognized the right of an individual to 
do anything he pleases on or with his property. The nature of owner- 
ship is itself fixed by law, and who has not heard of the law of wills and 
inheritance. The law forbids an owner (or renter) to maintain a nui- 
sance on his premises, to make siich disposition of his property as to 
disturb his neighbor in the use and enjoyment of his. All of us are fa- 
miliar with city zoning ordinances which specify what kind of business 
may be conducted in certain areas and prohibit business altogether in 
other areas; which prescribe the type of building that may be erected in 
various parts of the city, and so on, “Can I not do what I please with 
my own?” a large property owner once indignantly inquired. The an- 
swer was that he could not; nor can we, except in accordance with the 
law. 

But the law can only prohibit or require certain types of conduct. It 
can prevent us from being the worst possible people with whom to be 
.associated as contiguous property owners, but it cannot make us good 
neighbors. A citizen may in the use of his property observe all require- 
ments of the law with meticulous care and yet be a very mean man. 
Happy community life depends upon the thoughtful and considerate use 
of one’s property in dozens of ways which the law cannot and should not 
attempt to require. The law gives us only justice; neighborliness gives 
us friends. 


X. FACING THE PROBLEM OF ECONOMIC SECURITY 

“Democracy, to me,” writes Maury Maverick, “is liberty plus economic 
security.” The right to talk, think, and pray as one pleases are meaning- 
less abstractions if food is not forthcoming with regularity. “You can- 
not fill the baby's bottle with liberty,” says Maverick.® It is an incon- 
testable fact that freedom is a condition that may be enjoyed only by 
those whose life rises above a grim and unequal struggle for food and 
shelter. 

True it is that most men suffer temporary hardships with fortitude 
and, if they have reasonable hope that the necessities of life will not be 
cut off, endure with infinite patience a submarginal existence. But they 
react with rebellious bitterness or debilitating hopelessness when there 
is no prospect of employment, no hope of improving their economic 

8/n Blood and Ink (1939). Quoted in Teaching the Civil Liberties, p. 15, by Howard 
B. Wilson and others, National Council for the Social Studies, bulletin i6, (May, 1941). 
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condition, no security from want. Economic insecurity is thus a double 
danger to democracy in that it renders freedom practically meaningless 
to those in distress and brings near to all the threat of revolution. It 
may be argued with considerable force that personal economic insecurity 
was one of the chief causes for the failure of democracy in certain Euro- 
pean countries and that its persistence in some little countries on that 
continent was possible because of the relatively high degree of economic 
security enjoyed by the inhabitants. 

In the past decade (and in decades preceding it too) millions of Amer- 
ican citizens have been unemployed and in want. Some would solve the 
problem by saying that there is plenty of w^ork for all and that the un- 
employed should get jobs and go to work. Although it is true that a few 
very capable and resourceful people can always find some kind of em- 
ployment, it is not possible for the average man to go from one employ- 
ment to another, certainly not in a period of declining industrial ac- 
tivity. Governments, particularly the national government, have made 
efforts through doles, government work projects, and unemployment in- 
surance to provide relief for those in distress, but it cannot be said that 
the problem of unemployment has yet been solved. It requires more 
faith than is good for us or our democracy to believe that, without heroic 
measures, the period which is to follow the Second World War will not 
be one of acute distress caused by industrial dislocation and unemploy- 
ment. 

Economic insecurity arises not only from unemployment but also from 
the hazards of employment, illness, and old age. Much has been done 
in recent years to banish these spectres from the lives of wwking men, 
but much remains to be done, and some of this remedial legislation has 
perhaps been prompted as much by political pressures as it has by the 
needs of those for whom it was designed. In slaying the dragon of in- 
security our legislators need the support of all good citizens no less to 
enable them to resist unfair demands than to strengthen them in their 
efforts to provide a minimum of security for all. It must be admitted 
that this whole subject is full of unsolved problems, but no reasonable 
person can doubt that economic insecurity is one of democracy’s most 
insistent challengers, a challenger which must be met and worsted, 

XI. ADHERENCE TO THE PRINCIPLE OF ACCOMMODATION 

In his justly famed speech on conciliation with America, Edmund 
Burke made the declaration that **A11 government, indeed, every human 
benefit and enjoyment, every virtue, and every prudent act is founded 
on compromise and barter. We balance inconveniences; we give and 
take; we permit some rights that we may enjoy others; and we choose 
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rather to be happy citizens than subtle disputants.” ® Great Britain, act- 
ting rather imperiously toward her American colonies at the time, 
learned a bitter lesson from that experience and later, in a spirit of com- 
promise and accommodation, met with success in dealing with some of 
her other colonies. 

Perfectionist souls there are who can see no compromise on any ques- 
tion, and the rank and file of honorable men will not compromise on 
certain issues; but the typical issue which presents itself to the public for 
solution can and must be met by compromise. Some want a very limited 
social security program, others want full coverage of all groups; some 
advocate a high tariff, others none at all; some wish only a mild regula- 
tion of public utilities, others would control them in meticulous detail. 
The reader may continue this listing of opposing forces, and he knows 
that the answer in each case, as expressed in terms of government policy, 
is compromise. Few, if any, know the perfect answer, and the extrem- 
ists, who are most likely to think they have it, may be fanatical, or selfish, 
or both. The moderate solution commends itself to moderate men. 

The leading members of the Philadelphia Constitutional Convention 
knew what they wanted and they were pretty sure that what they wanted 
would be good for the country. There was a grave difficulty attending 
their deliberations, however — they disagreed rather strongly on several 
points. They had to compromise, to agree upon a Constitution which 
practically every intelligent member of the Convention thought he could 
improve. Of the instrument of government upon which the members 
of the Convention, not without misgivings, agreed, Alexander Hamilton, 
speaking before the New York ratification convention, said: “The truth 
is that the plan in all its parts, was a plan of accommodation/’ Wash- 
ington, writing to his favorite nephew and heir, Bushrod Washington, 
made this statement: “The warmest friends and the best supporters the 
Constitution has do not contend that it is free from imperfections; but 
they have found them unavoidable and ax-e sensible, if evil is likely to 
arise therefrom, the remedy must come hereafter. ... I do not think 
we are more inspired, have more wusdom, or possess more virtue, than 
those who will come after us.” 

These words of Washington not only strengthen the proposition that 
government is compromise, but also express a confidence in the American 
people, in their wisdom and character. Democracy can flourish on the 
wisdom of a few, if that wisdom is supported by the character of many. 
A few spirits like Abraham Lincoln and Justice Oliver Wendell Holmes, 
and others less known to fame but fit to be associated with them in 

9 Edmund Burke, 1 , 500. 

10 Quoted in Burton J. Hendrick, Bulwark of the Republic (1937), P* 9 ^* 

11 Quoted, ihid», p. 99. 
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wisdom, breadth of view, and tolerance, supported by men of good will, 
can make democracy work. 
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APPENDIX 


The Constitution of the United States 

★ ★ ★ 


We, the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common defense, 
promote the general tvelfare, and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this Constitution for the United States 
of America. 

ARTICLE I 

SECTION I 

All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 

SECTION II 

1. The House of Representatives shall be composed of members chosen every 
second year by the people of the several States, and the electors in each State shall 
have the qualifications requisite for electors of the most numerous branch of the 
State legislature. 

2. No person shall be a Representative who shall not have attained the age 
of twenty-five years, and been seven years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of that State in which he shall be chosen. 

3. Representatives and direct taxes ^ shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free per- 
sons, including those bound to service for a term of years, and excluding Indians 
not taxed, three fifths of all other persons.-' The actual enumeration shall be 
made within three years after the first meeting of the Congress of the United 
States, and within every subsequent term of ten years, in such manner as they 
shall by law direct. The number of Representatives shall not exceed one for 
every thirty thousand, but each State shall have at least one Representative; and 
until such enumeration shall be made, the State of New Hampshire shall be en- 
titled to choose three, Massachusetts eight, Rhode Island and Provideyice Planta- 
tions one, Connecticut five, New York six. New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina 
five, and Georgia three. 

4. When vacancies happen in the representation from any State the executive 
authority thereof shall issue writs of election to fill such vacancies, 

1 See the Sixteenth Amendment. 

2 “Three fifths of all other persons" referred to the slaves. See Thirteenth and Four- 
teenth Amendments. 
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5. The House of Representatives shall choose their Speaker and other officers^ 
and shall have the sole power of impeachment. 

SECTION in 

1. The Senate of the United States shall be composed of two Senators from 
each State, chosen by the legislature thereof, for six years; and each Senator shall 
have one vote. 

2. Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The seats 
of the Senators of the first class shall be vacated at the expiration of the second 
year; of the second class, at the expiration of the fourth year, and of the third 
class, at the expiration of the sixth year, so that one third may be chosen every 
second year; and if vacancies happen by resignation or otherwise during the 
recess of the legislature of any State, the executive thereof may make temporary 
appointments until the next meeing of the legislature, which shall then fill such 
vacancies.^ 

3. No person shall be a Senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that State for which he shall be chosen. 

4. The Vice-President of the United States shall be President of the Senate, 
but shall have no vote, unless they be equally divided. 

5. The Senate shall choose their other officers, and also a President pro 
tempore in the absence of the Vice-President, or when he shall exercise the office 
of President of the United States. 

6. The Senate shall have the sole power to try all impeachments. When sitting 
for that purpose, they shall be on oath or affirmation. When the President of 
the United States is tried, the Chief Justice shall preside: and no person shall be 
convicted without the concurrence of two thirds of the members present. 

7. Judgment in cases of impeachment shall not extend further than to re- 
moval from office, and disqualification to hold and enjoy any office of honor, 
trust, or profit under the United States; but the party convicted shall, neverthe- 
less, be liable and subject to indictment, trial, judgment, and punishment, accord- 
ing to law. 


SECTION IV 

1. The times, places, and manner of holding elections for Senators and Rep- 
resentatives shall be prescribed in each State by the legislature thereof; but the 
Congress inay at any time by law make or alter such regulations, except as to the 
places of choosing Senators. 

2, The Congress shall assemble at least once in every year, and such meet- 
ing shall be on the first Monday in December, unless they shall by law appoint a 
different day.*^ 

SECTION v 

1. Each house shall be the judge of the elections, returns, and qualifications 
of its own members, and a majority of each shall constitute a quorum to do busi- 

s See the Seventeenth Amendment. 

4 See the Twentieth Amendment, sec, 2. 
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ness; but a smaller number may adjourn from day to day, and may be authorized 
to compel the attendance of absent members, in such manner, and under such 
penalties, as each house may provide. 

2. Each house may determine the rules of its proceedings, punish its mem- 
bers for disorderly behavior, and with the concurrence of two thirds, expel a 
member. 

3. Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may in their judgment require secrecy, 
and the yeas and nays of the members of either house on any question shall, at the 
desire of one fifth of those present, be entered on the journal. 

4. Neither house, during the session of Congress, shall, without the consent of 
the other, adjourn for more than three days, nor to any other place than that in 
which the two houses shall be sitting. 

SECTION VI 

1, The Senators and Representatives shall receive a compensation for their 
services, to be ascertained by law and paid out of the Treasury of the United 
States. They shall, in all cases except treason, felony, and breach of the peace, 
be privileged from arrest during their attendance at the session of their respec- 
tive houses, and in going to and returning from the same; and for any speech or 
debate in either house they shall not be questioned in any other place. 

2. No Senator or Representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United States, 
which shall have been created, or the emoluments whereof shall have been in- 
creased during such time; and no person holding any office under the United 
States shall be a member of either house during his continuance in office. 

SECTION VII * 

1. All bills for raising revenue shall originate in the House of Representatives; 
but the Senate may propose or concur with amendments as on other bills. 

2. Every bill which shall have passed the House of Representatives and the 
Senate shall, before it become a law, be presented to the President of the United 
States; if he approve he shall sign it, but if not he shall return it, with his ob- 
jections, to that house in which it shall have originated, who shall enter the 
objections at large on their journal and proceed to reconsider it. If after such 
reconsideration two thirds of that house shall agree to pass the bill, it shall be 
sent, together with the objections, to the other house, by which it shall likewise 
be reconsidered, and if approved by two thirds of that house it shall become a 
law. But in all such cases the votes of both houses shall be determined by yeas 
and nays, and the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. If any bill shall not be re- 
turned by the President within ten days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law, in like manner as if he had 
signed it, unless the Congress by their adjournment prevent its return, in which 
case it shall not be a law. 

3. Every order, resolution, or vote to which the concurrence of the Senate and 
House of Representatives may be necessary (except on a question of adjournment) 
shall be presefited to the President of the United States; and before the same shall 
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take effect, shall be approved by him, or being disapproved by him, shall be 
repassed by two thirds of the Senate and House of Representatives, according to 
the rules and limitations prescribed in the case of a bill. 

SECTION vni 

1. The Congress shall have power to lay and collect taxes, duties, imposts, and 
excise, to pay the debts and provide for the common defense and general welfare 
of the United States; but all duties, imposts, and excises shall be uniform through- 
out the United States; 

2. To borrow money on the credit of the United States; 

3. To regulate commerce with foreign nations and among the several States, 
and witli the Indian tribes; 

4. To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

5. To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures; 

6. To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

7. To establish post-offices and post-roads; 

8. To promote the progress of science and useful arts by securing for limited 
times to authors and inventors the exclusive right to their respective writings and 
discoveries; 

9. To constitute tribunals inferior to the Supreme Court; 

10. To define and punish piracies and felonies committed on the high seas 
and offenses against the law of nations; 

11. To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water; 

12. To raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; 

13. To provide and maintain a navy; 

14. To make rules for the government and regulation of the land and naval 
forces; 

15. To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions; 

16. To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the States respectively the appointment of the officers, and 
the authority of training the militia according to the discipline prescribed by 
Congress; 

17. To exercise exclusive legislation in all cases whatsoever over such district 
(not exceeding ten miles square) as may, by cession of particular States and 
the acceptance of Congress, become the seat of the Government of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful buildings; and 

18. To make all laws which shall be necessary and proper for carrying into 
execution tire foregoing powers, and all other powers vested by this Constitution 
in the Government of the United States, or in any department or officer thereof. 
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SECTION IX 

1. The migration or importation of such persons as any of the States now 
existing shall think proper to admit shall not be prohibited by the Congress 
prior to the year one thousand eight hundred and eight, but a tax or duty may 
be imposed on such importation, not exceeding ten dollars for each person. 

2. The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

3. No bill of attainder or ex post facto law shall be passed. 

4. No capitation or other direct tax shall be laid, unless in proportion to 
the census or enumeration hereinbefore directed to be taken.^ 

5. No tax or duty shall be laid on articles exported from any State. 

6. No preference shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another; nor shall vessels bound to or 
from one State be obliged to enter, clear, or pay duties in another. 

7. No money shall be drawm from the Treasury but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time to time. 

8. No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them shall, without the consent of 
the Congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign State. 

SECTION X 

1. No State shall enter into any treaty, alliance, or confederation; grant letters 
of marque and reprisal; coin money; emit bills of credit; make anything but 
gold and silver coin a tender in payment of debts; pass any bill of attainder, 
ex post facto law or law impairing the obligation of contracts, or grant any 
title of nobility. 

2. No State shall, without the consent of Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for executing 
its inspection Jaws; and the net produce of all duties and imposts, laid by any 
State on imports or exports, shall be for the use of the Treasury of the United 
States; and all such laws shall be subject to the revision and control of the 
Congress. 

3. No State shall, without the consent of Congress, lay any duty of tonnage, 
keep troops or ships of war in time of peace, enter into any agreement or com- 
pact with another State or with a foreign power, or engage in war, unless actually 
invaded or in such imminent danger as will not admit of delay. 

ARTICLE II 

SECTION I 

1. The executive power shall be vested in a President of the United States of 
America. He shall hold his office during the term of four years, and together 
with the Vice-President, chosen for the same term, be elected as follows: 

2. Each State shall appoint, in such manner as the legislature thereof may 

« See the Sixteenth Amendment. 
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direct, a number of electors, equal to the whole number of Senators and Rep- 
resentatives to which the State may be entitled in the Congress; but no Senator 
or Representative, or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 

[The electors shall meet in their respective States and vote by ballot for two 
persons, of whom one at least shall not be an inhabitant of the same State with 
themselves. And they shall make a list of all the persons voted for, and of the 
number of votes for each; which list they shall sign and certify, and transmit 
sealed to the seat of government of the United States, directed to the President 
of the Senate. The President of the Senate shall, in the presence of the Senate 
and House of Representatives, open all the certificates, and the votes shall then 
be counted. The person having the greatest number of votes shall be the Presi- 
dent, if such a number be a majority of the whole number of electors appointed; 
and if there be more than one tvho have such majority, and have an equal number 
of votes, then the House of Representatives shall immediately choose by ballot 
one of them for President; Ad if no person have a majority, then from the five 
highest on the list the said House shall in like manner choose the President. But 
in choosing the President the votes shall be taken by States, the representation 
from each State having one vote; a quorum for this purpose shall consist of a 
member or members from two thirds of the States, and a majority of all the States 
shall be necessary to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the electors shall be the Vice- 
President. But if there should remain two or more who have equal votes, the 
Senate shall choose from them by ballot the Vice-President.] ® 

3. The Congress may determine the time of choosing the electors and the day 
on which the^^ shall give their votes, which day shall be the same throughout the 
United States. 

4. No person except a natural-bom citizen, or a citizen of the United States 
at the time of the adoption of this Constitution, shall be eligible to the office of 
President; neither shall any person be eligible to that office who shall not have 
attained to the age of thirty-five years, and been fourteen years a resident within 
the United States. 

5. In case of the removal of the President from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the same 
shall devolve on the Vice-President, and the Congress may by law provide for 
the case of removal, death, resignation, or inability, both of the President and 
Vice-President, declaring what officer shall then act as President, and such officer 
shall act accordingly until the disability be removed or a President shall be elected. 

6. The President shall, at stated times, receive for his services a compensatiort, 
which shall neither be increased nor diminished during the period for which he 
may have been elected, and he shall not receive within that period any other 
emolument from^the United States or any of them. 

7. Before he enter on the execution of his office he shall take the following 

oath or affirmation: „ 

**I do solemnly swear (or affirm) that I will faithfully execute the office of Presi- 
dent of the United States, and will to the best of my ability preserve, protect, and 
defend the Constitution of the United States.” 

« This paragraph was superseded by the Twelfth Amendment adopted in 1804. 
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SECTION II 

1. The President shall Se Commander-in-chief of the Army and Navy of the 
United States, and of the militia of the several States when called into the actual 
service of the United States; he may require the opinion, in writing, of the 
principal officer in each of the executive departments, upon any subject relating 
to the duties of their respective offices, and he shall have power to grant reprieves 
and pardons for oEenses against the United States, except in cases of impeach- 
ment. 

2. He shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two thirds of the Senators present concur; and he shall 
nominate, and, by and with the advice and consent of the Senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the Supreme Court, 
and all other officers of the United States, whose appointments are not herein 
otherwise provided for, and which shall be established by law; but the Congress 
may by law vest the appointment of such inferior officers, as they think proper, 
in the President alone, in the courts of law, or in the heads of departments. 

3. The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire at 
the end of their next session. 


SECTION III 

He shall from time to time give to the Congress information of the state of the 
Union, and recommend to their consideration such measures as he shall judge 
necessary and expedient; he may, on extraordinary occasions, convene both 
houses, or either of them, and in case of disagreement between them with respect 
to the time of adjournment, he may adjourn them to such time as b shall think 
proper; he shall receive ambassadors and other public ministers; he shall take 
care that the laws be faithfully executed, and shall commission all the officers of 
the United States. 

SECTION IV 

The President, Vice-President, and all civil officers of the United States shall be 
removed from office on impeachment for and conviction of treason, bribery, or 
other high crimes and misdemeanors. 

ARTICLE III 

SECTION I 

The judicial power of the United States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress may from time to time ordain and 
establish. The judges, both of the supreme and inferior courts, shall hold their 
offices during good behavior, and shall, at stated times, receive for their services 
a compensation which shall not be diminished during their continuance in office. 

SECTION II 

1. The judicial power shall extend to all cases, in law and equity, arising under 
this Constitution, the laws of the United States, and treaties made, or which shall 
be made, under their authority; to all cases affecting ambassadors, other public 
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ministers, and consuls; to all cases of admiralty and maritime jurisdiction; to con- 
troversies to which the United States shall be a party; to controversies between two 
or more States; between a State and citizens of another State; ^ between citizens 
of different States; between citizens of the same State claiming lands under grants 
of different States, and between a State, or the citizens thereof, and foreign States, 
citizens or subjects. 

2. In all cases affecting ambassadors, or other public ministers and consuls, 
and those in which a State shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the State where the said ^crimes shall have been 
committed; but when not committed within any State, the trial shall be at such 
place or places as the Congress may by law have directed. 

SECTION III 

1. Treason against the United States shall consist only in levying war against 
them, or in adhering to their enemies, giving them aid and comfort. No person 
shall be convicted of treason unless on the testimony of two witnesses to the same 
overt act, or on confession in open court. 

2. The Congress shall have power to declare the punishment of treason, but 
no attainder of treason shall work corruption of blood or forfeiture except during 
the life of the person attained. 

ARTICLE IV 

SECTION I 

Full faith and credit shall be given in each State to the public acts, records, 
and judicial proceedings of every other State. And the Congress may by general 
laws prescribe the manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof. 

SECTION II 

1. The citizens of each State shall be entitled to all privileges and immunities 
of citizens in the several States. 

2. A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be delivered up, to be re- 
moved to the State having jurisdiction of the crime. 

3. No person held to service or labor in one State, under the laws thereof] 
escaping in^ another, shall, in consequence of any law or regulation, be disj 
diarged from such service or labor, but shall be delivered up on claim of thq 
party to whom such service or labor may be due.** 

SECTION III 

I. New States may be admitted by the Congress into this Union; but no new 
State shall be formed or erected within the jurisdiction of any other State; no| 

r See the Eleventh Amendment. 

8 This was the constitutional requirement respecting the return of fugitive slaves. 
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any State be formed by the junction of two or more States or parts of States, 
without the consent of the legislatures of the States concerned as well as of the 
Congress. 

2. The Congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States; and nothing in this Constitution shall be so constructed as to 
prejudice any claims of the United States or of any particular State. 

SECTION IV 

The United States shall guarantee to every State in this Union a republican 
form of government, and shall protect each of them against invasion, and on 
application of the legislature, or of the executive (when the legislature cannot 
be convened), against domestic violence. 

ARTICLE V 

The Congress, whenever two thirds of both houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
legislatures of tw^o thirds of the several States, shall call a convention for pro* 
posing amendments, which in either case shall be valid to all intents and pur- 
poses as part of this Constitution, when ratified by the legislatures of three 
fourths of the several States, or by conventions in three fourths thereof, as the 
one or the other mode of ratification may be proposed by the Congress, provided 
that no amendments which may be made prior to the year one thousand eight 
hundred and eight shall in any manner affect the first and fourth clauses in the 
ninth section of the first article; and that no State, without its consent, shall be 
deprived of its equal suffrage in the Senate. 

ARTICLE VI 

1. All debts contracted and engagements entered into, before the adoption of 
this Constitution, shall be as valid against the United States under this Consti- 
tution as under the confederation. 

2. This Constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding. 

3. The Senators and Representatives before mentioned, and the members of 
the several State legislatures, and all executive and judicial officers both of the 
United States and of the several States, shall be bound by oath or affirmation 
to support this Constitution; but no religious test shall ever be required as a 
qualification to any office or public trust under the United States, 

ARTICLE VII 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying the same. 

Bone in convention by the unanimous consent of the States present, the seven- 
teenth day of September, in the year of our Lord one thousand seven hun- 
dred and eighty-seven, and of the independence of the United States of 
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America the twelfth. In witness whereof, we have hereunto subscribed our 
names. 


Amendments 

ARTICLE 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech or of the 
press; or the right of the people peaceably to assemble, and to petition the gov- 
ernment for a redress of grievances. 

ARTICLE II 

A well-regulated militia being necessary to the security of a free State, the 
right of the people to keep and bear arms shall not be infringed, 

ARTICLE III 

No soldier shall, in time of peace, be quartered in any house without the 
consent of the owner, nor in time of war, but in a manner to be prescribed by 
law. 

ARTICLE IV 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the person or things to 
be seized. 

ARTICLE V 

No person shall be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia, when in actual service in time of 
war or public danger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall he compelled in any criminal case 
to be a witness against himself, nor be deprived of life, liberty, or property, with- 
out due process of law; nor shall private property be taken for public use without 
just compensation. 

ARTICLE VI 

In all criminal prosecutions the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be infonned of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his defense. 

ARTICLE VII 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury 

®The first ten amendments were proposed in 1789, and adopted in 1791. 
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shall be otherwise re-examined in any court of the United States, than according 
to the rules of the common law. 


ARTICLE VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. 

ARTICLE IX 

The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people. 

ARTICLE X 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively or to the people. 

ARTICLE XI 10 

The judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects of any foreign State. 

ARTICLE XII 

The electors shall meet in their respective States and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant 
of the same State with themselves; they shall name in their ballots the person 
voted for as President, and in distinct ballots the persons voted for as Vice- 
President, and they shall make^distinct lists of all persons voted for as Presi- 
dent and of all persons voted for as Vice-President, and of the number of votes 
for each; which lists they shall sign and certify, and transmit sealed to the seat 
of the government of the United States, directed to the President of the Senate. 
The President of the Senate shall, in the presence of the Senate and House of 
Representatives, open all the certificates and the votes shall then be counted. 
The person having the greatest number of votes for President shall be the 
President, if such number be a majority of the whole number of electors ap- 
pointed; and if no person have such majority, then from the persons having 
the highest numbers not exceeding three on the list of those voted for as Presi- 
dent, the House of Representatives shall choose immediately, by ballot, the 
President. But in choosing the President the votes shall be taken by States, the 
representation from each State having one vote; a quorum for this purpose 
shall consist of a member or members from two thirds of the States, and a 
majority of all die States shall be necessary to a choice. And if the House of 
Representatives shall not choose a President whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, then the 
Vice-President shall act as President, as in the case of the death or other consti- 
tutional disability of the President.12 

The person having the greatest number of votes as Vice-President shall be 

10 Proposed in 1794, adopted in 1798. 

11 Proposed in 1803, adopted in 1804. 

12 See the Twentieth Amendment. 
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the Vice-President, if such number be a majority of the whole number of electors 
appointed; and if no person have a majority, then from the two highest numbers 
on tlie list the Senate shall choose the Vice-President; a quorum for the purpose 
shall consist of two thirds of the whole number of Senators, and a majority of the 
whole number shall be necessary to a choice. But no person constitutionally 
ineligible to the office of President shall be eligible to that of Vice-President of 
the United States. 


ARTICLE XIII 13 

Section I. Neither slavery nor involuntary servitude, except as a punishment 
for crime whereof the party shall have been duly convicted, shall exist within 
the United States or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate 
legislation. 


ARTICLE XIV 1^ 

Section i. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 

Section s. Representatives shall be apportioned among the several States ac- 
cording to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice-President of the United 
States, Representatives in Congress, the executive and judicial officers of a State, 
or the members of the legislature thereof, is denied to any of the male inhabitants 
of such State, being twenty-one years of age, and citizens of the United States, or 
in any way abridged, except for participation in rebellion, or other crime, the 
basis of representation therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or 
elector of President and Vice-President, or hold any office, civil or military, under 
the United States or under any State, who, having previously taken an oath as a 
member of Congress, or as an officer of the United States, or as a member of any 
State legislature, or as an executive or judicial officer of any State, to support the 
Constitution of the United States, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies thereof. But Congress 
may, by a vote of two thirds of each house, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion, shall not be questioned. But neither the 
United States nor any State shall assume or pay any debt or obligation incurred 
in aid of insurrection or rebellion against the United States, or any claim for the 

13 Proposed and adopted in 1865. 

1* Proposed in 1866, adopted in 1868. 
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loss or emancipation of any slave; but all such debts, obligations, and claims shall 
be held illegal and void. 

Section 5 . The Congress shall have power to enforce, by appropriate legis- 
lation, the provisions of this article. 

ARTICLE XV 15 

Section 1 . The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, color, 
or previous condition of servitude. 

Section 2 . The Congress shall have power to enforce this article by appropriate 
legislation. 

ARTICLE XVI 16 

The Congress shall have power to lay and collect taxes on incomes, from what- 
ever source derived, without apportionment among the several States, and without 
regard to any census or enumeration. 

ARTICLE XVII 17 

The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for six years; and each Senator shall have 
one vote. The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such va- 
cancies: Provided, That the legislature of any State may empower the executive 
thereof to make temporary appointments until the people fill the vacancies by 
election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of 
any Senator chosen before it becomes valid as part of the Constitution. 


ARTICLE XVIII 18 

Section 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and all territory 
subject to the jurisdiction thereof for beverage purposes is hereby prohibited. 

Section 2, The Congress and the several States shall have concurrent power 
to enforce this article by appi"opriate legislatio'n. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of the several States, as 
provided in the Constitution, within seven years from the date of the submission 
hereof to the States by the Congress. 

3.5 Proposed in 1869, adopted in 1870. 

16 Proposed in 1909, adopted in 1913. 

17 Proposed in 1912, adopted in 1913. 

18 Proposed in 1917, adopted in 1919. 
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ARTICLE XIX 19 

The right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation. 

ARTICLE XX 20 

Section i. The terms of the President and Vice-President shall end at noon 
on the 20th day of January, and the terms of Senators and Representatives at 
noon on the 3d day of January, of the years in which such terms would have 
ended if this article had not been ratified; and the terras of their successors shall 
then begin. 

Section 2. The Congress shall assemble at least once in every year, and such 
meeting shall begin at noon on the 3d day of January, unless they shall by law 
appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of the President, 
the President elect shall have died, the Vice-President elect shall become President. 
If a President shall not have been chosen before the time fixed for the beginning 
of his term, or if the President elect shall have failed to qualify, then the ^Vice- 
President elect shall act as President until a President shall have qualified; and 
the Congress may by law provide for the case wherein neither a President elect 
nor a Vice-President elect shall have qualified, declaring who shall then act as 
President, or the manner in which one who is to act shall be selected, and such 
person shall act accordingly until a President or Vice-President shall have quali- 
fied. 

Section 4. The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a Pres- 
ident whenever the right of choice shall have devolved upon them, and for the 
case of the death of any of the persons from whom the Senate may choose a 
Vice-President whenever the right of choice shall have devolved upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October follow- 
ing the ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three fourths of the 
several States within seven years from the date of its submission. 

ARTICLE XXI 21 

Section 1. The eighteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The transportation or importation into any state, territory, or 
possession of the United States for delivery or use therein of intoxicating liquors, 
in violation of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by convention in the several States, as 
provided in the Constitution, within seven years from the date of the sujDmission 
hereof to the States by the Congress. 

19 Proposed in 1918, adopted in 1920. 

20 Proposed in 1932, adopted in 1933. 

21 Proposed in February, 1933, and adopted in November, 1933. 
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Absent voting, 220-221 
Accessory before (or after) the fact, 453 
Accounting Office, General, 493, 570 
Accused persons, rights of, 91-96, 97-99, 
104-106 

Ad valorem tax, 582 

Adams, John, on the caucus nominations, 
191-192 

Adams, John Quincy, fights tabling of peti- 
tions, 91; elected President by the House 
of Representatives, 138, 211; denounces 
Speaker’s power to appoint committees, 
320 

Adams, Mildred, quoted, 24on 
Adamson Act, 639 
Administration measures, 269-271 
Administration, essential features of good, 
798-799 

Administrative Management, President’s 
Committee on, recommendations, White 
House staff, 242; rule-making, 277; ad- 
ministrative organization, 490-492; merit 
system, 530, 532; auditing and account- 
ing, 570 

Administrative system, city, 509 ff 
Administrative system, county, 501 ff 
Administrative system, national, control 
of, 468-471; departments, 471-485; inde- 
pendent commissions, 486-487; govern- 
ment corporations, 487-488; other ad- 
ministrative agencies, 488-489; reorgani- 
zation of, since 1937, 490-493 
Administrative system, state, establish- 
ment, 495-497; reorganization, 497-499’ 
control, 500; departmental organization, 
500-501; dependence upon local admin- 
istrative units, 501-502; extent of con- 
trol over local officers, 506-507 
Advisory opinions, 413, 427-428 
Agreement-making power, 252-253 
Agricultural Adjustment Act of 1933, 559, 

571 

Agricultural Adjustment Act of 1938, 672 
Agricultural credit, federal aids to, federal 
land banks, 665-666; Federal Farm Mort- 
gage Corporation, 666; intermediate 
credit banks, 666-667; banks for co-opera- 
tives, 667; production credit corpora- 
tions, 667; loans to small farmers, 667- 
668 

Agricultural credit corporations, 666 
Agricultural Credits Act, 666 
Agricultural education, federal support of, 
colleges, 663-664; experiment stations, 
664; extension service, 664-665 


Agricultural Economics, Bureau of, 668 
Agricultural Marketing Act, 670 
Agricultural marketing, federal aids to, 
crop and market news, 668; produce 
standards, 668-669; protection against 
fraud, 669-670; regulation of trading in 
futures, 670; Federal Farm Board, 670- 
671 

Agricultural prices, federal statutes relating 
to. Agricultural Marketing Act, 670-671; 
Agricultural Adjustment Act (1933), 671; 
Soil Conservation Act, 671-672; Agricul- 
tural Adjustment Act (1938), 672 
Agriculture, federal research and experi- 
ment for, chemistry and soils, 658-659; 
soil erosion control, 659; plant industry 
development, 659; animal and dairy in- 
dustry, 659-660; pest eradication, 660- 
661; quarantine, 661-662; weather re- 
ports, 662; rural electrification, 662 
Agriculture, state assistance to, 674-676 
Agriculture, Department of (Illinois), 675- 
676 

Agriculture, Department of (U.S.), 484, 658 
Agriculture in wfartime, 674 
Air Commerce, Bureau of, 616 
Air mail service, 481, 616 
Air transport companies, 616-617 
Alabama, attempt to exclude Negroes from 
juries, 105-106 
Alaska, government of, 65 
Alien Registration Act of 1940, 115 
Alien and Sedition Laws, 137 
Aliens, admission and deportation of, 113- 
115; naturalization of, 115-117; status of 
when married to citizens, 118 
Ambassador, office of, 473 
Amendments to constitutions, see Consti- 
tution (United States): Constitutions 
(state) 

American Association of Railway Execu- 
tives, lobby of, 166, 351 
American Farm Bureau Federation, lobby 
of, 166, 351 

American Federation of Federal Employ- 
ees, 542 

American Federation of Labor, lobby of, 
166, 351; affiliation of government em- 
ployees with, 542-543 

American Institute of Public Opinion 
(Gallup polls), 179 

American Journal of International Law, 

790 

American Judicature Society, 432 
American Law Institute, 382, 439 
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American Legion, 166 
American I.egislators’ Association. 62-63, 
382 

American Peace Society, 795 
American Political Science Association, 
committee’s Second Progi'css Report on 
Congress, 362 ff 

American Political Science Reviexv, 791 
American Republics, meetings of foreign 
ministers, 7C7-768 

American Society for Public Administra- 
tion, 382 

Americans (of U.S.A.), nationalities and 
races among, 801-802 
Amnesty, power to grant, 256 
Anderson, William, cited, 508 
Animal Industry, Bureau of, 660 
Anti-injunction bills, 643-645, 650 
Anti-Saloon League, propaganda, 161; 
methods used, 168 

Antitrust laws, respecting common car- 
riers, 608, 609-610; commerce and busi- 
ness in general, 622 ff 

Appointment, power of, President, 243- 
246; governor, 287-288; local executives, 
502, 506, 514, 521 

Appointments, under merit system, 535- 
537 

Apportionment, convention delegates, 176- 
178; representatives in Congress, 300-302; 
state legislators, 370-372 
Appropriation bills, federal, 267, 280-281, 
566-567; state, 294, 586-588 
Appropriations, authority in relation to. 

federal, 566; state, 586-588; local, 592 
Arbitration, as means of preventing litiga- 
tion, 450-451; of labor disputes, 640, 648- 
649,654 

Arizona, anti-injunction law, 650 
Arkansas, equal protection of the laws in, 
103-105 

Armed forces, President’s power to com- 
mand, 733-734, 736 ff; see also War: War 
Department 

Armed merchant ship bill, debate on, 342- 
343 

Arms, right to bear, 91 
Army, nonmilitary functions of, 477-478; 
traditional attitude toward, 725-726; see 
also War: War Department 
Army Air Forces, 743 
Army Ground Forces, 743 
Arraignment, 455 

Arrest, immunity from, of congressmen 
and state legislators, 314, 373 
Arrests, 453 
Arson, 452 

Articles of Confederation, 1, 12, 51, 52 
Asiatics, excluded as immigrants, 113; in- 
eligible for naturalization, 116 
Assembly, right of, 90 
Assessment of property, 582-583 
Assessment, special, 592 
Assessor, county, 503 
Assumption of risks, 639 


Atlantic Charter, 767 
Attainder, bill of, 92-93 
Attorney General," United Slates, 89, 420, 
479-480; 625; state, 296 
Attorney, United States district, 422-423; 
state, 435 

Auditor, state, 296; county, 504 
Australian ballot, 218 
Availability, presidential, 188-190 
Aviation, development of, 616; regulation 
of, 616-617 


Bail, g6, 454 

Baker, Newton D., 726, 741 
Ballot, types used in primaries, 195-197: 
Australian, 218; casting of, 219; short, 
222 

Balloting, at national conventions, 186- 
188 

Bank deposits, guarantee of, 578 
Bank notes, 558 

Bank of the United States, power of Con- 
gress to charter, 24, 574; attitude of Jef- 
fersonian Republicans toward, 137; re- 
moval of federal deposits from, 238; 
Jackson vetoes bill to recharter, 265, 574 
Bank Robbery Act, Federal, 693 
Bankhead-Jones Farm Tenant Act, 663, 

673 

Banking acts (1863, 1933, 1935), 574 » 577 “ 57 ^ 
Banking system, early history, of, 574; na- 
tional banks, 574-575; the Federal Re- 
serve System, 575-577; the banking crisis 
of 1932-1933, 577; recent federal banking 
legislation, 577-578; government (United 
States) banking institutions, 578-579; 
state banks, 579-580; see also Agricul- 
tural credit 
Bankruptcy laws, 631 
Banks for co-operatives, 667 
Bates, F. G., and Field, O. P., cited, 391 
Beard, Charles A, and Beard, William, 
cited, 412 

Berger, Victor L., denied seat in House of 
Representatives, 306 

Berkeley, Calif., training for police, 689- 
690 

Bicameral system of representation, in 
British Parliament and Congress, 4-7, 
299; in state legislatures, 366-368 
Bilbo, Theodore G., leads "filibuster, 344; 

on special session of legislature, 376 
Bill-drafting, assistance in, 383 
Bill of Rights, in Constitution of the U.S., 
82-83; constitutions, 82-83 

Billboards, use of, in campaigns, 205 
Bills, see Congress: Legislatures, state 
Bills of credit, states may not emit, 46 
Black, Hugo, 344 ^ 

Bingham, Hiram, censured by the Senate, 
315 

Blaine, James G., 189, 322 
Blake v. McClung, 53 
“Blanket” primary, 196 
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Blind, the, assistance to, 717-718 
Bloc system of government, 874*87-1 
Blue-sky laws, 619 

Books, exclusion of "obscene or immoral,” 
708 

Borah, William E., refuses to lead Pro- 
hibition party, 152; opposes senatorial 
courtesy, 2450; supports President’s 
power of removal, 248; did not practice 
law while senator, 312; independence of. 
801 

Borrowing, go\ernment, federal, 562-563: 

states, 589-590; cities and counties, 591 
Boss, political, conventional types, 157- 
159; possible new type, 159-160 
Boston, metropolitan region, 524 
Boulder Dam, 677, 682 
Boycotts, labor, 650 
Brandeis, Louis D., 167, 653 
Brazil, leadership in Good Neighbor pol- 
icy, 768 

British Government, see Great Britain 
Brookings Institution, 382 
Brooks, Robert C., cited, 188 
Brownlow, Louis, 490 

Bryan, William Jennings, leads Democratic 
party, 142, 143, 157; Wilson’s opinion of, 
236; on income tax decision, 412; op- 
poses merit system, 531; advocates free 
silver, 572 

Bryce, Lord, cited, 22 
Budget, Bureau of, 276, 567 
Budget, Director of, 568 
Budget and Accounting Act, 567 
Budget, counties and cities, 592 
Budget, federal, preparing the, 567-569; 
Congress and, 569-570; administering 
the, 570-571 

Budget, state, preparing the, 587-588; su- 
pervision of expenditures, 588-589 
Bulow, W. J., quoted, 213 
Burchard incident, 206 
Bureaus, government, see under names as 
Budget, Bureau of 
Burglary, 452 

Burke, Edmund, on representative’s rela- 
tion to his constituents, 800-801; on the 
principle of accommodation, 811-812 
Business, regulation and promotion of, 
state regulation of corporations, 619-621; 
the Sherman Antitrust Act, 622-623; the 
Clayton Act, 623; the Federal Trade 
Commission, 623-625; recent fair-prac- 
tices legislation, 625-626; regulation a 
continuous process, 626-G27; domestic 
marketing service, 628; commercial 
standards, 628-629; protection for in- 
ventors and authors, 629-631; bank- 
ruptcy laws, 631; New Deal emergency 
measures, the National Recovery Admin- 
istration, 631-635; see also Commerce: 
Foreign trade: Railroads 
Byrd, Harry F., reorganizes administration 
in Virginia, 499 
Byrnes, James F., 740, 760 


Cabinet, genesis, 236; appointments to, 
236-237; functions of, 237-239; proposals 
for closer relationship with Congress, 
278-281; war cabinet, 740 
Cable companies, regulation of, 617 
Cairo Conference, 770 
Calhoun, John C., 238 
California, case of Neagle, 31; constitution, 
73, 80, 98; system of representation, 371; 
initiative and referendum in, 393 
Callender, C. N., quoted, 462 
Campaign finance, sources of, 223-225; 
what the money goes for, 225; legal reg- 
ulation of, 225-229 
Campaign Textbook, 204 
Campaigns, congressional, 212-214 
Campaigns, presidential, activities of pres- 
sure groups, 166; inOuence of press and 
radio, 170-171, 204-205; management of, 
201; types of campaigns, 202-204; cam- 
paign media, 204-205; the fight for 
"doubtful states,” 206; the voter decides, 
207-208 

Campaigns, state and local, 214-216 
Canada, co-operates with U.S., 767 
Cannon, Joe, quoted, 3i6n 
Capital punishment, 457-458 
Cardozo, Benjamin N., 434, 559 
Carriers Taxing Act, 640 
Caucus, nomination of candidates for elec- 
tive office by, 175, 191-192; in Congress. 
329-331, 332; in state legislatures,, 378- 
379 

Cease and desist orders of Federal Trade 
Commission, 624 
Censorship, Office of, 777 
Censorship, in time of war, 777-778 
Chain store tax, 103-104 
Chamber of Commerce, United States, 166 
Charters, held to be contracts, 18-19, 

108; of corporations, 75, 78-79: of cities, 
510-511 

Chattels, real and personal, 441 
Chemistry and Soils, Bureau of, 658 
Chicago, contributions to national conven- 
* tions, 176; reaction against rural-state 
domination in legislature, 371, 511; 
sewer and garbage treatment plant, 632 
Chief Justice, presides at impeachment 
trial of President, 231; supervises judicial 
council, 400; designates justices to write 
opinions, 411; see also Judges, federal: 
Supreme Court of the United States 
Child Labor, the child labor amendment, 
13, 648; due process and, 100- 10 1; at- 
tempts of Congress to regulate through 
commerce and taxing powers, 558-559; 
state legislation concerning, 651 
Child welfare, 714, 717-718 
Children, citizenship of, 112, n8; legal 
status of, 445 

Children’s Bureau, 646, 648, 718 
China, extraterritoriality abolished in, 
424n; trade opened with, 6oi; among 
Big Four in Second World War, 770-771 
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China Defense Supply, 769 
Choate, Joseph H., on income tax, 417 
Churchill, Winston, 7C7 
Circuit courts of appeals of the United 
States, organization of, 400; jurisdiction 
of, 405; see also Judiciary, federal 
Cities, metropolitan areas as city-states, 65; 
representation in legislatures, 371 -372 *> 
charters of, 510-511; state control of, 
511-512; federal-city relations, 512-513; 
conventional type of city government, 
513-516; commission form of govern- 
ment, 516-519; council-manager plan of 
government, 519-523; merit system in, 
547; finance, 590 ff; public health, 702- 
703; housing, 703-705; poor relief, 714-715 
City council, 514 

Citizens, obligations of, civic education, 
788-791; voting, 791-793; participation 
in public affairs, 793-798; insistence upon 
efficient administration, 798-799; accept- 
ance of the bases of representative gov- 
ernment, 800-804; reliance upon estab- 
lished authority, 804-807; assistance in 
the administration of justice, 807-808; 
preservation of common property, 808- 
809; facing the problem of economic se- 
curity, 809-810; adherence to the prin- 
ciple of accommodation, 810-812 
Citizenship in the United States, by birth, 
111-112; by naturalization, 115-117; edu- 
cation for, 117-118; derivative citizen- 
ship, 118; denaturalization, 118-119; ex- 
patriation, 119; privileges of naturalized 
citizens limited, 119-120; dual citizenship 
in the United States,^ 120-121 
City-county consolidation, 523-524 
City manager, a professional administrator, 
522-523 

City Managers* Association, 522 
Civil Aeronautics Act, 616 
Civil Aeronautics Board, 616 
Civil cases (federal), 409 
Civil cases, procedure in (state); pleadings, 
445-447; jury, 447; trial, 447-448; appeals, 
448-449; judgment, 449; equity proceed- 
ings, 449-450; declaratory judgment, 450; 
conciliation and arbitration, 450-451 
Civil law in respect to, property, 441-442; 
torts, 442-443; contracts, 443; business or- 
ganizations, 443-444; domestic relations, 
444-445 

Civil rights, constitutional provisions, 82- 
83; in general, 83-91; in time of war, 88- 
90, 775-778; part of people in preserving, 
89-90, 109; in criminal cases, 91-96; due 
process and the equal protection of the 
laws, 96-106; protection of contracts, 
106-108; see also under specific rights as 
Speech, freedom of 
Civil service, career in, 549-551, 799 
Civil service, federal, from efficiency to 
spoils, 527-529; the age of reform, 529- 
532; the U.S. Civil Service Commission, 
532-533; examinations, 533-535; appoint- 


ments, 535-537; promotion, 537'53^; 
dpline and removal, 538-539; prohi- 
bition of partisan activity, 539-541; 
employees’ organizations and union af- 
filiation, 541-543; salaries and classifica- 
tion, 544; the retirement system, 544-546 
Civil service, state and local, 547-549 
Civil service, training for, 549-551 
Civil Service Commission, United States, 
4 ^ 6 , 532-533 

Civil service commissions, state and local, 

548-549 

Civil Service Reform League, 161, 165 
Civil War, Lincoln’s exercise of executive 
power during, 736-737; congressional 
committee on conduct of, 737-738 
Civilian Defense, Office of, 761 
Civilian defense, progress of, 761-763 
Claims, court of, 424 
Clarke, John H., suggests court rule, 413 
Clayton Antitrust Act, provisions of, 623- 
624; court decisions on labor clauses of, 
644 

Cleveland, F. A., cited, 587 
Cleveland, Grover, sends troops to quell 
strike, 32, 50; on applications for ap- 
pointment to office, 246; bills vetoed, 
265; use of patronage, 272 
Closure of debate. House of Representa- 
tives, 340-341; Senate, 343-344 
Coast and Geodetic Survey, 598 
Coast Guard, United States, 479, 598 
Coasting trade, 600-601 
Code of Law of the United States, 348 
Codes, N.R.A., 633-635; state, 438-439 
Coffin, Claude C,, on defects of juries, 463 
Coleman v. Miller, 13 
Colgate v. Harvey, 121 
Cohen v. Virginia, 402 
Colorado, attempts to provide for expenses 
of political parties, 229; initiative and 
referendum in, 393; law governing labor 
disputes, 654 

Columbia Basin Project, 683, 684 
Combined Boards, United States and Great 
Britain, 769 

Commander-in-Chief, see President 
Commerce, power of Congress to regulate 
interstate and foreign, 7, 42, 596-597; 
state powers over, 43-45; interstate and 
intrastate, 597; defined, 596; see also 
Business: Foreign trade: Railroads 
Commerce, Bureau of Foreign and Do 
mcstic, 6ai 

Commerce, Department of, general func- 
tion, 484-485; aids to navigation, 598; 
foreign service, 601-602; domestic mar- 
keting service, 628 
Commercial standards, 628-629 
Commission plan of city government, 516 ff 
Commissioners, court, 423 
Commissions, independent, origin, 486; 

functions, 486-487; organization, 487-488 
Committee for Industrial Organization, 
166, 351, 542-543 
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Committee of the Whole, 339 
Committees of Congress, types of, 325-326; 
how selected, 326-327; the Committee on 
Rules, 327-328; the steering committee, 
328-329; Senate committees, 332-333; 
bills in committee, 336-338; bills in con- 
ference committee, 345-346; investigat- 
ing committees, 361-362 
Committees of political parties, national, 
152-153; congressional, 153; senatorial, 
153; state and local, 153-155; of national 
conventions, 183-184 

Committees of state legislatures, how se- 
lected, 377; types of, 377-378; bills in 
committee, 379-380; conference com- 
mittees, 381 

Commodity Credit Corporation, 667 
Common law, applied in federal courts in 
appropriate cases, 407; British origin of, 
436-437; modihed in America, 437-438; 
on status of married women, 444-445 
Communications Commission, Federal, 617 
Compacts between the states, 41-42 
Company unions, 641 
Comptroller General of the United States, 
570 

Comptroller of the Currency, 477 
Conciliation as a means of preventing liti- 
gation, 450-451 

Conciliation Service, United States, 648 
Concurrent resolutions of Congress, 263, 

Conference committees, see Committees of 
Congress: Committees of state legisla- 
tures 

Conference for Progressive Political Ac- 
tion, 144 

Congress of the United States, debate in 
Philadelphia Convention on, 4-7; pro- 
poses constitutional amendments, 12; 
elaborates Constitution, 16-17; grants 
federal aid to the states, 58-60; governs 
the territories, 64-68; controls immigra- 
'tion and naturalization, 113-119; regu- 
lates campaign finance, 226-228; the 
President and, 241, 259 ff; question of a 
closer union with the Executive. 278- 
281; the bicameral system, 299; appor- 
tionment and reapportionment for the 
House of Representatives, 300-303; con- 
gressional districts, 302; the gerry- 
mander, 302-303; regulation of congres- 
sional elections, 303-304; qualifications 
of members of the House, 305-307; equal 
representation of states in the Senate, 
307: old method of choosing senators, 

307- 308; popular election of senators, 

308- 309; qualifications of senators, 310; 
excessive campaign expenses in relation 
to qualifications of senators, 310-311; 
personnel of Congress, 311-313; compen- 
sation and allowances of congressmen, 
313-314; privilege from arrest, 314; free- 
dom* of speech, 314-315: disciplining of 
members, 315-317; sessions of Congress, 


317-318; the Speaker of the House, 318- 
320; Speaker’s duties and powers, 320- 
322; the clerk and other officers of the 
House, 322-323; House leaders, 323-325; 
types of committees in the House, 325- 
326; how committees are selected, 326- 
327; Committee on Rules, its powers, 
327-328; steering committee, 328-329; 
the caucus, 329-331; officers of the Sen- 
ate, 332; Senate committees, 332-333; 
House procedure, 335-341; introduction 
of bills, 335-336; bills" in committee, 336- 
337: committee reports, 337-338; bills be- 
fore the House, 338-339; procedure in 
Committee of the Whole, 339; House de- 
bates, 339-340; closure, 340-341; voting 
in the House, 341; Senate procedure, 
341-345; the filibuster, 342-345; closure 
rule of 1917, 343: a defense of freedom 
of debate in the Senate, 344-345; bills in 
conference committee, 345-347; bills and 
laws, 347-348; publicity and reporting of 
proceedings, 348-350; the Congressional 
Record, 349-350; the lobby, 350-356; 
types of lobbies, 350-352; how the lobby 
works, 353-354; means of curbing the 
lobby, 354-356; powers of Congress, 356- 
362; legislative powers, 356-357; judicial 
powers, 357-359; impeachment proceed- 
357-358; poiv^er to punish for con- 
tempt, 358-359; executive and adminis- 
trative powers, 359-362, 469; the power 
of investigation, 361-362; criticisms^ of 
Congress, 362-364; suggestions for im- 
provement, 364-365; authority over fed- 
eral courts, 399-400; control of civil serv- 
ice, 529 ff; authority over revenue and 
appropriations, 553 ff, 563 ff; control of 
currency and banking, 571 ff; the com- 
merce power, 596-597; labor legislation, 
637 ff; legislation for agriculture, 658 ff; 
conservation measures, 676 ff; social se- 
curity legislation, 715-716; neutrality 
acts, *729-730; legislation for the Army 
and Navy, 733 ff; war measures, 737 ff; 
appropriate war functions, 739-740^ 
also House of Representatives: Presi- 
dent: Senate 

Congressional campaigns, 212-214 
Congressional caucus, formerly nominated 
candidates for President, 174-176; pres- 
ent functions of, 329-331, 332 
Congressional party committees, 153 
Congressional Globe, 349 
Congressional Record, 349-350 
Congressman-at-large, 302 
Congressmen, party leadership of, 156-157, 
323-325, 332; influenced by lobbyists, 
164 ff, 350 if; limits on campaign expen- 
ditures of, 226, 304, 310-311; see also Con- 
gress: House of Representatives: Senate 
Connecticut, part in Philadelphia Conven- 
tion, 3, 6-7; system of representation in, 
370; public defender in, 460 
Connecticut Compromise, 6-7 
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Conscientious objectors, 776-777 
Conservation, forest, 678-679; minerals, 
679; petroleum, 679-680; water i^ower, 
68,1-683; T.V.A., 681-682; state activities 
in, 683-684; planning for, 684-6S5 
Constitiuion of the United States, framing 
of, 2-10; the Virginia Plan, 4-5; the New 
Jersey Plan, 5; compromises of, 5-8, 8-11; 
‘‘the law of the land,” 8-9; attitude of 
the delegates toward, 9-10; distinctive 
features of, 10-11; adopted by the states, 
11-12; the process of amendment, 12-14; 
democracy in amending process, 14-15; 
elaboration of, 16-20; expansion by Con- 
gress, 16-17; interpretation by courts, 
17-19; shaped by executive action, 19; 
moulded by custom and usage, 19-20; 
“The Living Constitution,” 20; applica- 
tion of, in the territories, 64-65; text of, 
815-828 

Constitutional courts, 423 
Constitutions, state, constitutional conven- 
tions, 70-71; ratification of, 71-72; how 
amended, 72-74; character of amend- 
ments, 73: informal development of, 74; 
bill of rights in, 74-76; provisions for 
three branches of government, 76-78; 
general provisions, 78-79; length of, 79 
80; and statutes, 80 
Consular courts, 423-424 
Consular service, 474-475 
Contracts, impairment of, interpreted by 
courts, 18- ig; protection of, 106-108; 
types of engagements which constitute, 
107; corporations and, 108; in restraint 
of trade, 622 

Contributory negligence, 639 
Conventions, constitutional, for raiilica 
tion of amendments to Federal Constitu 
tion, 15; for framing of state constitu- 
tions, 70-71; see also Philadelphia Con- 
vention 

Conventions, political, national, 175-191; 
the “call,” 176; choosing the convention 
city, 176; apportionment of delegates, 
176-178; choosing of delegates, 178; the 
presidential primary, 178-180; pre-con- 
vention maneuvers for the nomination, 
180-181; convention preliminaries, 182- 
184; drafting the platform, 184-185; 
nominating speeches, 185-186; demon- 
strations, 186; balloting, 186-188; “fa- 
vorite sons” and “dark horses,” 187-188; 
the principle of availability, 188-190; 
state and local, 191-194; Socialists, 198- 
199 

Convict labor, 653-654 
Convict -made goods, 653-654 
Coolidge, Calvin, policy, 144; does “not 
choose to run,” 145; on President’s 
power of removal, 248; a states’ rights 
president, 774 

Co-operatives, banks for, 667 
Copyrights, 630-631 
Coroner, 435-436 


Corporation tax, 560, 584-585 
Corporations, power of Congress to char- 
ier, 25; stale regulation of, 75, 78, 619- 
621; and the contract clause, 108; restric- 
tions on campaign contributions of, 225- 
226; federal regulation of, 621 ft' 
Corporations, government, 487-488 
Corrupt practices acts, 225-229, 304, 310 
Corruption, political, land grants, 58; use 
of poll tax, 134; methods of bosses, 158- 
160; convention delegates, 192-193; in 
state legislatures, 308, 388-389; under 
spoils system, 528 ft; pork barrel and log- 
rolling, 566-567; alliance of railroads and 
politicians, 607 

Corwin, Edward S., cited, i8; quoted, 737 
Cotton Futures Act, 670 
Coughlin, Father Charles E., against 
World Court, 169 

Council-manager plan of city government, 
history, 519-520; principal features, 520- 
521; manager and council, 521-522; man- 
agership a profession, 522-523 
Council of State Governments, 45, 63,. 382 
County, representation in legislatures, 370; 
state administration dependent upon, 
501-502; legal status, 502; officers, 502- 
504; subdivisions, 504-506; state control 
of local officers, 506-507; criticism, 507- 
509; city-county consolidation, 523-524; 
civil service, 547; finance, 590 ft; pul)lic 
health measures, 701-702;' poor relief, 

714-715 

County manager plan, 508 
Court of Claims, 424 

Court of Customs and Patent Appeals, 424 
Courts, see Judiciary 

Crime, rights of persons accused of, 91-96; 
authority of Congress over, 406; aiUh'or- 
ity of states over, 451; defined, 451-453; 
punishment for, 457-458 
Criminal law% distinction between civil 
law and, 440-441; felonies, 451-452; mis- 
demeanors, 452-453 
Criminal cases (federal), 408-409 
Criminal cases, procedure in (state), war- 
rants and arrests, 453-454; summary 
trials, 454; felony cases, 454-457; defects 
peculiar to criminal procedure, 464-465. 
Crisp, Charles R., on balancing the budget, 
564n 

Crop and market news, 668 

Cuba, United States intervention in, 67; 

protectorate over, abolished, 68 
Currency, Treasury Department’s control 
over, 477; powers of Congress in relation 
to, 571-572; gold standard, 572; the ques- 
tion of inflation, 572-573; metallic base 
for paper, 573 

Curtis, Benjamin R., dissenting in Dred 
Scott Case, 412 

Curtis, George William, leads in civil serv- 
ice reform, 165, 529, 795 
Customs Court, 424 

Customs duties, powers of Congiess, to lay 
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and collect, 553-554; limitations upon 
the states respecting, 42-43; uniformity 
requirement, 554; as source of revenue, 
560 

Dairy service. Department of Agriculture, 
660 

Dartmouth College case, 18 
Davis, Elmer, 766 

Dawes, Charles G., Vice President, 234; at- 
tempts to have Senate rules , revised, 234; 
Director of the Budget, 569 
Dayton, Ohio, council-manager plan of 
government, 520 

Debs, Eugene V., leads Socialist party, 149; 
imprisoned for violating injunction, 643; 
on how a vote is thrown away, 791 
Debts, provisions of state constitutions con- 
cerning, 78, 589; national, after First 
World War, 562; of local governments, 

591 

Declaration and answer in civil proce- 
dure, 446 

Declaration of Independence, quoted, 784 
Declaration of Sentiments, quoted, 131 
Declaratory judgments, 450 
Defender, public, 460-461 
Defense Transportation, Office of, 612, 756 
Deficits, government, 562 
Delegation of legislative powers, 274-276 
Democracy, reaction against excesses of, at 
Philadelphia Convention, 3; vigorous 
growth in the West, 124; manhood suf- 
frage and, 124; effect of war upon, 772 ff; 
see also Citizens, obligations of: Initia- 
tive and referendum 

Democratic party, Negroes excluded from 
primaries, 128-129; Jeffersonian Repub- 
licans, 137-138; Jacksonian Democrats, 
138; split on slavery question, 139-140; 
revival of, in 'seventies, 141; Wilsonian 
Democrats, 143; New Deal Democrats, 
145-147; apportionment of delegates to 
national conventions, 176-177; balloting 
rules, 186-187; campaign expenditures, 
224-225; selection of House committees, 
326; congressional caucus, 330; see also 
Political parties 
Demurrer, 446 
Denaturalization, 118-119 
Denby, Edwin, Senate attempt to force re- 
moval' of, 248 

Department heads, federal, function of, 
470-471 

Deportation of aliens, 114-115 
Depression, relief during, see Emergency 
measures 

Designation, methods of, on primary bal- 
lot, 194-195 

Des Moines, Iowa, commission form of city 
government in, 517 
Detective force, police, 690 
Dewey, John, 35411 
Dewey, Thomas E., 147 
Dies Committee, 3610, 362n 
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Dilatory motions, Speaker’s refusal to enter- 
tain, 321-322 

Diplomatic service, 473-474 
Direct legislation, see Initiative and refer- 
endum 

Direct primary, see Primary elections 
Direct taxes, 554-555 

“Discharge” rule of House of Representa- 
tives, 336 

Discriminations against citizens of other 
states, 53-54 

Dissenting opinions, Supreme Court of the 
United States, 412-413 
District attorney, federal, 422-423 
, District courts, federal, organization, 400; 

jurisdiction, 404-405; procedure, 408-409 
District of Columbia, government of, 68; 
minimum wage law for, 101, 415; courts 
of, 423 

Diverse citizenship cases, 402-403, 405, 407 
Divorce, recognition of, under “full faith 
and credit” clause, 52; grounds for, 444 
Dodd, W. F., cited, 383, 386 
Domestic marketing service, 628 
Domestic relations, laws governing, 444- 
445 

Domestic violence, protection of states 
against, 50 

Double jeopardy, prohibited, 95 
Dred Scott decision, 140, 412, 417 
Drugs, federal regulation of, 696 ff 
Dual nationality, 112 

Due process of law, in respect to freedom 
of speech, of the press, and of religion, 
86-88; meaning of, 96-97; procedural 
rights, 97-99; substantive rights, 99-102; 
and the police power, 99-102; flexibility 
of, 102; in eminent domain, 106: taxa- 
tion must not violate, 557, 581; see also 
Equal protection of the laws: Hours of 
labor: Minimum wage 
Duties, see Customs duties 

Eastman, Joseph B., 612, 756 
Economic Stabilization, Office of, 276, 760 
Economic Warfare, Board of, 768, 769, 771 
Education, federal aid, 58-59, 718-719; state 
constitutional provisions, 79; rights of 
private schools, 101-102; for naturaliza- 
tion, 117-118; superintendent of public 
instruction, 296; agricultural, 663-665; 
higher education, 720; public schools, 
720-721; vocational courses, 721; prob- 
lems of finance, 721-722; civic education, 
788 ff 

Education, Office of, 719 
Efficiency and Economy Commission, rec- 
ommendations on national administra- 
tive reorganization, 490 
Eisenhower, Dwight D., 752 
Elections, presidential, 207-212; the elec- 
toral college, 208-210; election officials, 
217; ballots, 218-219; voting machines, 
219; counting the votes, 220; absent vot- 
ing, 220-221; the voter's burden, 221-222; 
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Elections (continued) 
of representatives in Congress, 303-304; 
of United States senators, 307-309; in 
time of war, 779 

Electric communications, 617-618^ 

Electric Home and Farm Authority, 662 
Electrification, rural, 662-663 
Eliot, Charles W., 795 
Emergency measures, New Deal, federal 
aid to states, 60; bankmg legislation, 577- 
578; permissive inflation, 573; Recon- 
struction Finance Corporation, 578, 579, 
611, 704; labor legislation', 640 ff; farm 
relief, 671 ff; see also National Industrial 
Recovery Act: Reconstruction projects: 
Unemployment 

Emergency Railroad Transportation Act 
of 1933, 608 

Emergency Price Control Act of 1942, 739 
Eminent domain, exercise of the power of, 
io6 

Employers’ Liability Act, 693 
Engraving and Printing, Bureau of, 477 
Entomology and Plant Quarantine, Bu- 
reau of, 661 

Equal protection of the laws, its meaning, 

102- 103; permissive classifications under, 

103- 104; the Negro and, 104-106 
Equalization of assessments, 583 

Equity, in federal courts, 407-408; origin 
of, 437; use of, 438; procedure in, 449- 

450 

Espionage Act, 88, 738 
Examinations, civil service, 533-535 
Excise taxes, see Taxation 
Expatriation, 119 ^ 

Expenditures, national, 562; state, 586 
Experiment stations, agricultural, 664 
Export-Import Bank, 602, 732, 768 
Ex post facto law, 93-94 
Expulsion from Congress, 306-307, 316 
Extension service, Department of Agricul- 
ture, 664-665 
Extradition, 55-57 
Extraterritoriality, privilege of, 475 

Fair Labor Standards (Wage and Hour) 
Act, 642, 648 

Farley, James A„ estimates presidential 
vote in 1936, 155; quoted, 180; attempts 
to change two-thirds rule, 187 
Farm Bloc in Congress, 351 
Farm Credit Administration, 665 
Farm Loan Act, 665 
Farm produce standards, 668 
Farm Security Administration, 668, 673 
Farmer, aid for the underprivileged, rural 
rehabilitation, 673; farm debt adjust- 
ment, 673; farm tenant aid, 673; migra- 
tory labor camps, 673-674; resettlement 
projects, 674 

Federal aid, to states, 58-60; evaluation of, 
60-61; to cities, 512-513; to business, 
627 ff; see also Social Security Act 
Federal agencies and bureaus, multiplicity 


and variety of, 485 ff; recommendations 
of President’s Committee on Adminis- 
trative Management concerning, 490- 
492; reorganization of, 492-493: see also 
under name of agencies as Internal Rev- 
enue, Bureau of 
Federal Airways System, 616-617 
Federal Bank Robbery Act, 693 
Federal Bureau of Investigation, 62, 48a, 

692-693 

Federal Communications Commission, 617 

Federal crimes, 406-407 

Federal Deposit Insurance Corporation, 



Federal Farm Loan Board, 665 
Federal Farm Mortgage Corporation, 666 
Federal government, see Government, fed- 
eral 

Federal Highway Act of 1916, 60, 614 
Federal Kidnaping Act, 693 
Federal land banks, 666-667 
p-ederal Power Commission, 486, 681 
Federal Public Housing Authority, 705 
Federal Radio Commission, 486 
Federal Reserve Act, 575 
Federal reserve banks, 575-576 
Federal reserve notes, 575 
Federal Reserve System, functions, 575; 
“open-market committee,” 576; Board of 
Governors, 576; deposit insurance, 578 
I-'ederal Security Agency, 488 
Federal Trade Commission, an independ- 
ent commission, 248; duties and powers 
of, 623-626 

Federal Trade Commission Act, 624 
Federalist, The, 11-12 
Federalist party, policies, 137; and Alien 
and Sedition Laws, 137; use of congres- 
sional caucus, 175 

Fellow servant, common law doctrine of, 

639 

Felonies, defined, 451-452; procedure in 
cases of, 454 ff 

Filibuster in the United States Senate, 
cases of, 342 ff; not prohibited by closure 
rule, 343 

Ferguson, James A., campaign tactics, 216; 
impeached, 284 

Ferguson, Miriam' A. (Mrs. James A.), 
quoted on interstate rendition, 56; can- 
didate for governor, 216; pardons 
granted, 289 

Field, Stephen 1 ., and Neagle case, m; as 
a justice, 422 

Finance, federal, limitations upon the 
power of Congress to tax, 553-557; 
breadth of the taxing power, 557-559; 
sources of revenue, 560-562; expendi- 
tures. 562; revenue bills, 563-566; the 
tariff, 564-566; appropriations bills, 5G6- 
576; the “pork barrel” and “logrolling,” 
566-567; the Bureau of the Budget, 567- 
569; Congress and the budget, 569-570; 
administering the budget, 570-571 
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Finance, local, extent of state control of, “Full faith and credit” clause of the Con- 


591; sources of revenue, 591-592; appro- 
priations methods, 592; number of tax- 
ing areas, 592-593 

Finance, state, limitations upon the taxing 
power, 581; sources of revenue, 581-586; 
budget systems, 586-588; supervision of 
expenditures, 588-589; deficits and bor- 
rowing, 589-590 
Fingerprint identification, 693 
Fire protection, prevention, 693-694; de- 
partments, 694-695; private protection, 
695-696 

Flexible tariff, an illustration of delegated 
power, 275; operation of, 275 
Flood Control Act of 1936, 659 
Floor leader, House of Representatives, 
323-324; Senate, 332 
Food and Drugs Act, 697 
Food and Drug Administration, 698 
Foreign Affairs, 790 

Foreign and Domestic Commerce, Bureau 
of, 601 

Foreign loans, supervision of, 604; see also 
Lend-lease 

Foreign mail service, 481-482 
Foreign relations. President’s control of, 
249-251; power of recognition, 251; 
treaty-making, 251-252; agreement-mak- 
ing, 252-253; shaping of foreign policy, 
253-255; part of Senate and House in 
control of, 253, 359 

Foreign service, The Department of State, 
249, 250; diplomatic representatives 

abroad, 473-474; the consular service, 
474'475i a career in, 475-476 
Foreign Service Officers’ Training School, 
475 

Foreign trade and commerce, promotion 
of, protection of passengers and seamen, 
598; aids to navigation, 598; merchant 
marine policy, 598-600; the coasting 
trade, 600-601; promotion of American 
trade abroad, 601-603; foreign trade 
zones, 602; tariffs and world trade, 603- 
604; foreign loans, 604-605; see also Lend- 
lease: Tariff 
Forest conservation, 678 
Forest Service, 678-679 
France, city administration, 511-512; col- 
lapse of (1940), 730-731; surrenders Indo- 
China to Japan, 733 
Franking privilege, 314 
Franklin, Benjamin, at Philadelphia Con- 
vention, 2, 6; quoted, 10 
Frasier, Lynn J., recalled, 285 
Free Soil party, 150 

Freedom, of the person, 83-85; of religion, 
85-87; of speech and of the press, 87-90; 
problem of, in time of war, 88-90, 777- 
778; of contract, 97, 100, 106; a problem 
of J>roadcasting, 618 
Friend of the Court, Office of, 460 
“Front-porch” campaign, 203-204 
Fugitive Felon Act, 693 


stitution, 51-52 

Fuller, Melville W., quoted, 417 
Functional distribution of governmental 
powers, 32-35 

G-men, see Federal Bureau of Investiga- 
tion 

“Gag” rule, in House of Representatives, 
328 

Galveston, Texas, originates commission 
plane of city government, 516 
Gambling, regulation of, 711 
Garbage removal, 705-706 
Gardner, O. M., Governor, settles wage dis- 
pute, 654 

Garner, John N., 363, 566 
Gasoline tax, 585 
General Accounting Office, 570 
General property tax, 582-584 
General Staff of the Army, origin of, 726, 
728, 741; functions of, 741-742 
Gentlemen’s Agreement with Japan, 253, 
728 

Georgia, freedom of religion and speech in, 
86 

Germany, city administration, 511-512; 
old-age insurance, 715; aggressions un- 
der Nazis, 729 ff; use of psychological 
warfare, 764-765 

Gerrymander, origin and methods of, 302- 
303; in Pennsylvania, 1943, 303 
Gibbons v. Ogden, 596, 642 
Giddings, Joshua, cited, 320 
Glass, Carter, quoted, 580; independence 
of, 801 

Gold, Government ownership and control 

of- 573 

“Gold clause” invalidated in contracts, 573 
Gold content of dollar, 573 
Gold standard, 572 

Good government associations, 165, 795 
Good Neighbor policy, 67-68, 731-732, 768 
Goodnow, F. J., cited, 32 
Gould, Jay, quoted, 607 
Government, distribution of powers of, 
unitary, 22; federal, 22-23; the American 
federal system, 23-29; national suprem- 
acy, 29-32; parliamentary, 32-33; presi- 
dential, 33; functional distribution of 
powers in the United States, 33-35; place 
of the judiciary in the American system, 
35-38 

Government Contracts Act, 643, 648 
Government corporations, 487-488 
Governor, as party leader, 157, 294, 2950; 
availability as presidential candidate, 189- 
190, 286; nomination and election, 283; 
term and tenure, 283-284; impeachment 
and recall, 284-285; possibility for higher 
honors, 286; inadequacy of powers, 286, 
297; executive powers, 286-290; supervi- 
sor of administration, 286-287; power of 
appointment and removal, 287-289; par- 
doning power, 289; legislative powers, 
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Governor (continued) 

290-295; recommendations, 290-291, 292; 
veto, ‘291-294; the budget, 294; leader- 
ship in legislation, 294-295; in the Model 
State Constitution, ‘297; in reorganized 
state governments, 498-499 
Governors, Conference of, 62 
Grain Futures Act, 670 
Grand Coulee Dam, 677 
Grandfather clause, 126-127 
Grange, 166 

Graves v. New York, 47 
Great Britain, influence upon Federal Con- 
stitution, 1, 11; unitary system, 22; par- 
liamentary system, 32; woman suffrage, 
133; bicameral Parliament, 299; nature 
of representation in the House of Com- 
mons, 305-306; Speaker in House of 
Commons, 318-319; common law, 436- 
437; equity, 437; bases leased from, 478, 
731; city administration, 511-512; lend- 
lease 731; co-operation with United 
States in Second World War, 768-771 
Great Dictator, The, 787 
Green, William, wire to House Judiciary 
Committee, 253 
Grossman, case of, 256 
Grovey v. Townsend, 128 
Grundy, Joseph R., on tariff, 352 
Guam, government, 67 
Guffey Coal Act, 641 
Guild, F. H., cited, 505 
Gulick, Luther, 490 

Habeas corpus, writ of, uses of, 92, 403, 
454; act of Parliament, 785 
Hadley, A. T., cited, 794, 795 
Hague, Frank, political boss, 158-159 
Hamilton, Alexander, efforts on behalf of 
Constitutional Convention, 1; at the 
Convention, 2; Federalist articles, 11; 
leads in expanding national powers, 24; 
quoted, 811 
Hanna, Mark, 203 

Harlan, John M., as a justice, 422; cited, 
623 

Harris, Joseph P., cited, 61 
Hatch Act, for agriculture, 59, 664 
Hatch Acts, prohibiting “pernicious politi- 
cal” activity of government employees, 
181-182, 227-228, 540-541; limiting cam- 
paign finance, 228 

Hawaii, government, 65; inhabitants citi- 
zens of the U.S., 115 
Hawley -Smoot Tariff Act, 603 
Hayes, Rutherford B., against use of riders, 
267 

Hayes-Tilden election dispute, 210 
Haynes, G. H., cited, 344n 
Health, public protection of, federal, 
696-699; state, 699-701; county health 
administration, 701-702; city health serv- 
ices, 702-703; housing, 703-7P5; sanita- 
tion, 705-706; water supply, 706; recrea- 
tion, 706-707; need for continued im- 


provement, 707; see also Social Security: 
Social Security Act 
Helvering v. Gerhardt, 47 
Henderson, D. B., on Speaker's power of 
recognition, 321 
Hepburn Act, 608 
Herring, Pendleton, quoted, 262 
Highways, federal aid for, 60, 614; con- 
struction, 612-614; regulation of motor 
transportation on, 614-616 
Holcombe, A. N., cited, 376 
Holding companies, regulation of, 580-581 
Holmes, O. W., quoted, 47, 90, 100; deci- 
sions, 412, 416; as a justice, 422, 434; as a 
great American, 789, 811 
Home Owners’ Loan Corporation, 47, 633 
Home-rule charter, 510 
“Hood-shirt” threat, the, 806-807 
Hoover, Herbert, political inexperience of. 
145; presidential candidate, 202, 203- 
204; messages to Congress, 261-262: 
threat of veto, 266; on lobbyists, 355; as 
Secretary of Commerce, 485; on admin- 
istrative reorganization, 490; appoints 
commission to study prohibition en- 
forcement, 710; lays ground for Good 
Neighbor policy, 731 
Hoover, J. Edgar, 480 
Hopkins,' Harry, adviser to the President, 
740. 769 

Hours of labor, police power and, 100; reg- 
ulation of, 639, 643, 650-651 
Hours of Service Act, 639 
House of Representatives, party leaders in, 
323-324; the popular body, 300; 
apportionment and reapportionment of 
representatives, 300-303; congressional 
districts, 302; the gerrymander, 302-303: 
qualifications of members, 305-307; the 
Speaker of the House, 318-322; other of- 
ficers, 322-323; floor leaders, 323-325; 
the committees, 325-327; the rules, 327- 
328; the caucus, 329-331; introduction of 
bills, 335-336; bills in committee, 336- 
338; bills before the House, 338-339: 
debates, 339-340; closure, 340-341; vot- 
ing in the House, 341; the power of im 
peachment, 357-358; see also Congress 
Housing, deplorable conditions, 703; pro- 
motion of, 632-633, 703-704; federal pro- 
jects, 704 “ 7 t >5 

Housing Act, National, 633, 704 
Housing Administration, National, 633 
Howe, Louis McHenry, adviser to F. D. 
Roosevelt, 180 

Hudson, Manley O., quoted, 482 
Hughes, Charles Evans, decisions, 412, 641* 
642; presidential candidate, 202, 203, 
206-207 

Hull, Cordell, 769 

Humphrey, William E., case of removal 
of. 248 

Hurley, Patrick J., on Philippine inde- 
pendence, 66 
Hurtado y. California, 98 
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Hutchinson, Anne, 785 
Hydroelectx'ic plants, see Public utilities 
Hydrographic Office, 478 
Hyneman, Charles S., cited, 373 


Ickes, Harold L., on petroleum resources, 
679 

Idaho, woman suffrage, 132 
Illinois, constitutional convention, 70; con- 
stitution, 71, 72; woman suffrage, 132; 
powers of go\eiiior, 287; representation 
in legislature, 370-371; court system, 428; 
administrative system, 498-499, 500 
“Illusion of victory,” in campaign strategy, 
207 

Immigration, policy, 113-114; administra- 
tion of laws, 114-115; deportation, 114- 

115 

Immigration and Naturalization Service, 
114, 117 

Impeachment, of President and other fed- 
eral officers, 231, 357; of governor and 
other state officers, 284, 387; procedure, 
357-358 

Implied powers, 24-26 
Import-Export Bank, 768 
Imposts, defined, 55311 
Inauguration of President, 234-236 
Income tax, federal, history of, 142, 555; 
Supreme Court on, 412, 415, 417, 555: 
as source of revenue, 560-562 
Income tax, state, 584 
Independent commissions, 486-487; see also 
by name as Federal Trade Commission 
Indiana, chain store tax, 103-104; admin- 
istrative control of local finance, 512 
Indictment, by grand jury, 95-96, 454-455, 
464; by information, 454-455 
Industrial disputes, methods of settlement, 
640 ff, 648-649, 654-655; basic problem 
of, 656-657 

Industrial insurance, 655 
Infamous crimes, federal, 408 
Inflation, question of (1933), 573; threat of 
in Second World War, 561-562, 760-761 
Inheritance laws, 441-442 
Inheritance tax, 560, 584 
Initiative and referendum, state constitu- 
tions amended by, 72-73; origin and de- 
velopment of, 392-393; procedure, 393- 
394; analysis of, 394-396; probable 
future of, 396; in Model State Constitu- 
tion, 396-397 ' 

Injunction, writ (or bill) of, denounced by 
Democrats (1896), 142; uses of, 404; in 
labor disputes, 643 ff* 

Insane, institutions for, 713 
Institute of Government Research, 490 
Insurance, of bank deposits, 578; state reg- 
ulation of, 620; industrial, 655; unem- 
ployment, 716; old-age, 716-717 
Inter-American Affairs, Office of the Co- 
ordinator of, 732 

Inter- American conferences, 731-732 
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Intergovernmental taxation, prohibited, 
30, 46-48 

Interior, Department of, 483-484 
Intermediate courts of appeal, 428 
Intermediate credit banks, 666-667 
Internal revenue, 560 
Internal Revenue, Bureau of, 477, 710 
International co-operation, see Copyrights: 
Foreign relations: In ter- American con- 
ferences: United Nations: Universal 
Postal Union 

International Harvester Company v. Mis- 
souri, 103 

International law, 407 
Interracial Co-operation, Commission on, 
806 

Interstate commerce, power of Congress 
to regulate, 7; extent to which states may 
I'egulate, 42-44; general use of authority 
over, 605 If; see also Business: Com- 
merce: Health: Labor 
Interstate Commerce Act, 607 
Interstate Commerce Commission, an in- 
dependent commission, 486; organiza- 
tion, 487; powers and duties, 607-610 
Interstate Commission on Conflicting Tax- 
ation, 63 

Interstate Commission on Crime, 63 
Interstate relations, “full faith and credit” 
clause, 51-52; equal “privileges and im- 
munities” clause, 52-55; interstate rendi- 
tion, 55-57; settlement of controversies 
between states, 57-58; interstate co- 
operation, 61-63 
Interstate trade barriers, 44-46 
Inventors, patent laws to encourage, 629- 
630 

Investigations, congressional, 361-362, 739 
Investment Advisers Act, 580 
Investment Company Act, 580 
Investments, acts designed to protect, 580- 
581; foreign, 604, 605, 731, 771 
Involuntary servitude, prohibited, 83-84; 
Supreme' Court decisions on what con- 
stitutes, 84-85 

Irrigation projects, 677-678 
Isolation, Washington’s policy, 253; the 
failure of, 729 ff 

Italy, aggressions in Ethiopia, 729; morale 
in, during Second World War, 765 
Item veto, question of authorizing its use by 
President, 266-267; in the states, 292 

Jackson, Andrew, strengthens presidency, 
19; opposition to congressional caucus, 
175; “Kitchen Cabinet,” 237; on inde- 
pendence of President, 238; actions 
against Bank of the United States, 238; 
use of veto, 265; shares responsibility for 
spoils system, 528 

Japan, “Gentlemen’s Agreement” with, 
253, 728; trade opened with, 601; builds 
big navy, 728; aggressions in Manchuria 
and China, 730; allied with Axis, 731; 
United States appeases, 733 
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Japanese, West Coast, evacuation of, 775 
Jay, John, advocates adoption of Constitu- 
tion, 11-12 

Jefferson, Thomas, Louisiana Purchase, 19; 
leads in opposing liberal interpretation 
of Constitution, 24; founds Democratic 
party, 137; political wisdom, 138; refuses 
third term, 231; on veto power, 265; 
Manual of Parliamentary Practice, 327, 
332; on appointments, 528 
Jeffersonian Republicans (Democrats), ori- 
gin of, 137; ascendancy of, 138 
Jeopardy, double, prohibited, 95 
Johnson, Andrew, impeachment and trial 
of, 231, 357; denounces Tenure of Of- 
fice Act, 247; vetoes overridden, 265-266 
Johnson, Hugh S., on Roosevelt’s use of the 
radio, 171; N.R.A. Administrator, 634 
Jehovah’s Witnesses, 86 
Joint Commission on Reclassification of 
Salaries, 544 

Joint Committee of National Utility As 
sociations, 351 

Joint committees, congressional, 325-326, 
346-347; state legislatures, 378, 383-384 
Jones Act, on Philippines, 66 
Jones Sugar Act, 648, 672 
Jones and Laughlin Steel Co. case, 6220 
Jones-Stalker “five and ten” Act, 710 
Journal of the American Judicature So- 
ciety, 43111 

Journals of Congress, 349 
Judges, federal, appointment, 243 If, 420- 
421; character, 416, 421-422; salaries and 
retirement allowances, 422; judges in 
special courts, 424; see also Judiciary, fed- 
eral, and by name as Marshall, John 
Judges, state, selection, 431-433, 807-808; 
terms, 433; quality, 433-434? salaries, 434; 
removal, 434-435; see also Judiciary, state 
Judges of election, 217 
Judgment, of court, 412, 449; execution 
of, 449; declaratory, 450 
Judicial council, federal, 400-401; state, 
430-431 

Judicial review, origin of, 36-37; state 
courts and, 38, 427; limitations upon, 
413-415; number and kinds of laws de- 
clared void, 415; criticisms of, 416 
Judiciary, federal, constitutional provisions 
for, 9; interprets Constitution,- 17-19; 
power to void legislation, 36-37, 413- 
415; power of Congress over, 399 ff; the 
judicial council, 399-400; Administra- 
tive Office of the United States Courts, 
401; Jurisdiction of federal courts, 401- 
406; adjunct powers of the courts, 403- 
404; kinds of laws administered by, 406- 
408; procedure in district courts, 
408-409; the Supreme Court, 410-419: 
hearing of cases, 410-411; decisions, 411- 
412; dissenting opinions, 412-413; kinds 
of laws declared void, 415-416; the Court 
and politics, 416-417; political parties 
and the Court, 417-418; Franklin D. 


Roosevelt’s reorganization plan, 418-419; 
the new Supreme Court, 419-420; courts 
for special areas, 423-.}24; courts for 
special cases, 424; distinction between De- 
partment of Justice and, 479 
Judiciary, state, the Constitution a law 
binding upon, 8-9, 426-427; power to 
void legislative acts, 38, 427; types of 
courts, 426-429; advisory opinions, 427- 
428; need for organization, 429-430; the 
judicial council, 430-431; kinds of laws 
administered by, 436-440; the common 
law, 436-438; equity, 437-438; statutes 
and codes, 438-440; civil law, 440-445; 
procedure in civil cases, 445-449; execut- 
ing a judgment, 449; equity proceedings, 
449-450; declaratory judgments, 450; 
conciliation, and arbitration, 450-451; 
criminal law, 451-453; ])rocedure in crim- 
inal cases, 453-457; “justice and the 
poor,” .158-461; minorities and justice, 
461; the law’s delay, 462-463: defects of 
the jury system, 463-464; defects peculiar 
to criminal procedure, 464-466; control 
of local officers, 506; see also Judges, 
state: Jury: Law 

Jury, right of trial by, 91, 95-96; exclusion 
of Negroes from, held unconslitutional, 
105-106; in civil cases, 4 17: in criminal 
cases, 455-456; ctiticisms of, 463-464; la- 
bor injunction cases, 643-61:5; obligation 
of citizens to serve on, 807 
Jury, grand, in federal cases, 95, 408; in 
state ca.ses, 95, 98, .ir.-l-.l.W. 46.1' 

Jus sanguinis, inn 
fiis soli, inn 

Justice, Department of, 256, 420, 422-423, 
479-480 

Justice and minorities, 461 
Justice of the peace, 429 
“Justice and the poor,” 458 If 

Kansas, compensation of legislators, 372; 
legislative council, 385; small claims 
court, 459-460; court of industrial rela- 
tions, 654-655 

Kennedy, John, quoted, 193-194 
Kent, Frank R., cited, 351, 352 
Kent', James, 434 

Keitlehorough,, Charles, cited, 79 
Keynote speech, 183 
Kidnaping Act, Federal, 693 
“Kitchen Cabinet” of Jackson, 237 
“Kitchen Congress,” 277 
Knox, Frank, 237 

Ku Klux Klan, in Reconstruction times, 
804; modern varieties of, 806-807 

Labor, for immigration restrictions, 113: 
in politics, 166; lobbyists, 351; labor rela- 
tions an unsolved problem, 656-657; un- 
employment benefits paid by "unions, 
715; in the Second World War, 756-757 
Labor, Department of, 485 
Labor, federal legislation on, protection of 
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seanien, 638; legislation for railway em- 
ployees, 638-640; protection of employ- 
ees feeding interstate commerce, 640-643; 
National Labor Relations Act, 642; anti- 
injunction laws, 643-645; employment 
service, 645-646; protection of women 
and children in industry, 646-648; pro- 
gress toward industrial peace, 648- 
<>49 

Labor, state legislation on, state constitu- 
tional provisions on, 79; status of trade 
unions, 650; hours of labor, 650-651; con- 
ditions of work, 652; wages, 652-653; 
products of convict labor, 653-654; set- 
tlement of industrial disputes, 654-655; 
workmen’s compensation, 655 
Labor Statistics, Bureau of, 485, 646 
l.a Follette, Robert M., presidential candi- 
date, 144-145; filibuster by, 342 
La Follette, Robert M., 11 , 314 
La Follette Progressives, propose curb on 
judicial review, 417-418 
La Follette Seamen’s Act, 638 
La Guardia, F. H., Norris-La Guardia Act, 
644-645 

'‘Lame Duck” (XX) Amendment, 305 
Land banks, 665-666 

Land grants, public, to states, 58-59; to 
railroads, 606; to citizens, 676-677 
Land Ordinance for the Northwest Terri- 
tory, 58, 718 

Land settlement, 658, 676-677 
Landon, Alfred M., presidential candidate, 

179 

Lane, Franklin K., cited, 238 
Lansing, Robert, 237, 250 
Larceny, 452 

Latin American countries, intervention in, 
67; Good Neighbor policy with, 67-68, 
731-732; recognition of, 251; support al- 
' lies in Second World War, 731, 732, 767- 
768 

Law enforcement, normal, 453 if; defects in 
legal procedure, 464-466; by Federal 
Trade Commission, 624 ff; laws relating 
to morals, 708 ff; obligations of the citi- 
zen in respect to, 807-808; see also Judici- 
ary, state: National Commission on Law 
Observance and Enforcement 
Laws, types of, common law, 407, 436-438; 
equity, 407-408, 437-438," stat- 

utes and codes, 348, 438-439; interna- 
tional, 407; see also Civil law: Criminal 
law 

Lawyers in legislative bodies, 312-313, 373 
League of Nations, treaty defeated in the 
Senate, 253; United States co-operates 
with, 254; Wilson’s championship of, 
273, 774; failure of, 774 
Ixahy, William D., 740 
Lee, Richard Henry, 130 
Legal aid societies, 460 
“Legislative cabinet,” 331 
Legislative caucus, 378-379 
Legislative council, 385 
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Legislative courts, 423-424 
Legislative reference bureaus, 382 
Legislatures, state, governors’ influence 
over, 294-295; the bicameral system, 366- 
367; criticisms of the bicameral system, 
367-368; the unicameral legislature, 368- 
369; size of the chambers, 369-370; the 
basis of apportionment, 370; discrimina- 
tions in apportionment, 370-372; terms, 
etc. of legislators, 372-373; personnel, 
373; their representative character, 374; 
the question of proportional representa- 
tion, 374-375; legislative sessions, 375-376; 
the speaker of the house, 376-377; the 
presiding officer of the senate, 377; com- 
mittees, 377-378; the caucus, 378-379; in- 
troduction of bills, 379; bills in com- 
mittees, 379-380; bills before the houses, 
380-381; conference committees, 381; 
procedural defects and suggested reme- 
dies, 381-386; powers essentially legisla- 
tive, 386-387; judicial powers, 387; execu- 
tive and administrative powers, 387-388; 
limitations on legislatures, 389-391; the 
initiative and referendum, 392 ff 
I.ehman, Herbert H., terms as governor, 
284; closes New York banks, 577; as 
mediator in labor dispute, 654 
Lend-lease. 731, 771 

Lend-Lease Administration, Office of, 771 
Lewis, John L., 166 
Libel, 442 

Liberty, America’s heritage of, 784-786 
Liberty, under due process of law, 96 ff 
Liberty Fleet, 600 
Liberty League, 166 
Liberty party, 150 

Libraries, legislative reference, 382; public, 
721 

Library of Congress, 337, 382 
Lieutenant governor, office of, 295-296 
Life estate in real property, 441 
Lighthouses, 598 

Lincoln, Abraham, dictatorial powers dur- 
ing Civil War, 19; suspends writ of ha- 
beas corpus, 92; foreign policy, 250, 253; 
use of patronage, 271-272; as Cora- 
mander-in-Chief, 736-738 
Literacy test for voting, 133-134 
Lobby, propaganda to “educate” the pub- 
lic, 164 ff; congressional, 350-355; meth- 
ods used, 351-354; means of curbing, 354- 
356; at state legislatures, 355, 381-382 
Lobbyists, types of, 351-353 
Local and special laws, constitutional pro- 
visions against, 390, 510 
Local government, use of, for war adminis- 
tration, 773-774; see also Cities: Counties 
Lochner v. New York, 100, 412 
Lockport, New York, plan of government, 
520 

Lob Cabin campaign, 139 
“Logrolling,” 566 
London Naval Conference, 728 
London, police system established in, 688 
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Long, Huey P., characteristics of a boss, 
160; quoted, 580 

Longshoremen, "act protecting, 640 

Longworth, Nicholas, quoted, 319, 321 

Los Angeles, public defender, 460; aque- 
duct, 632 

Lottery, 708 

Louisiana, constitutional convention, 70; 
constitution, 79; Slaughterhouse cases, 
121 

Louisville, segregation ordinance voided. 

Luce, Robert, on administration measures, 
335; cited, 346, 347, 349 

Lynching, 805-806 


McCormick, Ruth Hanna, 314 
McCulloch V. Maryland, 24, 30, 46, 47 
Macdonald, A. F„ quoted, 690 
McKinney, Madge M., cited, 311 
McLaughlin, A. C., cited, 1 
Madison, James, efforts on behalf of Con- 
stitutional Convention, 1; at Philadel- 
phia Convention, his record of, 2; op- 
posed to slavery, 7; Federalist articles, n; 
on tlie separation of powers, 331 urges 
power of removal by the President, 246; 
frames House rules, 327 
Magna Charta, relation to due process of 
law, 97 

Mail service, see Post Office Department: 

Postal service 
Mail subsidies, 482 

Manager, city, see Council- Manager plan 
of city government 
Manager, county, 508 

Manager, state administrative, proposed in 
Model State Constitution, 297 
Mandamus, writ of, 403-404 
Mann Act, 709 
Manslaughter, 452 
Marbury v, Madison, 37 
Marine Corps, 747 

Maritime Commission, United States, 599- 
600 

Marriage and divorce laws, 444 
Married persons, derivative citizenship of, 
118 

Married women, status of, 444-445 
Marshal, federal, 423, 480 
Marshall John, re McCullock v. Maryland, 
24, 30, 46, 47; re Marbury v. Madison, 
36-37, 412; cited, 402, 412; ability and 
influence of, 422; defines commerce, 596 
Marshall, Thomas R., 315, 343, 531 
Martin, Luther, at Philadelphia Conven- 
tion, 6 

Maryland, and Bank of the United States, 
24, 30; license fee not applicable to fed- 
eral drivers, 31; invalid tax on non- 
residents, 53; budget system, 588 
Mason, George, denounces slave trade at 
Philadelphia Convention, 7-8 
Massachusetts, case of toll bridge charters. 


108; voting process, 218; secrecy of colo- 
nial assembly, 349; attempts to curb lob- 
byists, 3r)5'i5fl; legislative committees, 
383, 384; court system, 430, 460 
Maternal and child welfare services, 718 
Maverick, Maury, quoted, 809 
Maximilian government, protest against, 
250 

Mayers, Lewis, cited, 538 
Mayor, office of, conventional type of city 
government, 5M"5h5i council-manager 
type, 521 ‘ y 

Mayors, conference of, 513 
Meat Inspection Act, 697 
Mediation in labor disputes, 640, 648-649, 

Merchant marine, 598-600 
Merchant Marine Act of 1936, 599 
Merit system, see Civil service 
Merriam, Charles E., cited, 63 
Merriam, Charles E., and Gosnell, H. F., 
cited, 154, 208, 215, 223 
Messages, of President, 260-263; of gov- 
ernor, 290-291 

Metropolitan areas, problem of, 523-524 
Mexico, leadership of, in Good Neighbor 
policy, 768 

Michelson, Charles, 213-214 
Michigan, governor’s power of removal, 
289; Friend of the Court, 460; adminis- 
tration, 498; civil service, 548 
Military policy of the United States, the 
immunity myth, 724; traditional attitude 
toward the Army, 725-726; military or- 
ganization after 1900, 726-727; divided 
counsel (1919-1933), 727; limitations on 
naval armaments, 727-728; and tariff pol- 
icy, 728-729; neutrality legislation (1935- 
m 9 )> 729 - 730 ’ aid to Britain, 730-73 U 
hemispheric defense, 731-732; national 
defense program of 1940, 732; appeasing 
Japan, 733 

Military expenditures, 562-563 
Militia, authority over, 289; former reli- 
ance upon, 725; ineffectiveness of, 725- 
726 

Milk supply, safeguarding, 702 

Miller, Samuel F., on Neagle case, 31 

Miller-Tydings Bill, 267 

Mills, Ogden L., on federal employees, 

546-547 

Milwaukee, police system, 691 
Mineral resources, conservation of, 679 
Mines, Bureau of, 483 
Minimum wage, laws and court decisions, 
100-101, 646-648, 652-653 
Ministries in parliamentary government, 

32 

Minnesota, law providing for abatement of 
“nuisance*' newspapers, 87-88; governor's 
power of removal, 289 
Minorities and justice, 461 
Mint, Bureau of the, 477 
Misdemeanors, 452-453 
Mississippi, law forbidding lotteries, 108; 
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election of governor, 283; unofficial ‘'ses- 
sion” of the legislature, 376 
Missouri, issues bills of credit, 4^; constitu- 
tional convention, 70; plan for selecting 
judges, 432 

Missouri Compromise, 17, 140, 414 
Mitchell, Congressman, case of, 104-105 
Model State Constitution, cited, 297, 384, 
430, 432; quoted, 396-397 
Moley, Raymond, on justice for the poor, 

459. 461 

Money, see Currency 

Monroe Doctrine, intervention under sanc- 
tion of, 67; influence of, 253, 255; in mes- 
sage to Congress, 260-261 
Montesquieu, Charles L. de S., baron de, 
cited, 33 
Moody, Dan, 216 
Morale in wartime, 765-767 
Morals, attempts to regulate, obscene or 
immoral printed matter, 708-709; nar- 
cotics, 709; sexual vice, 709; intoxicating 
liquors, 709-711; gambling, 711; problem 
of enforcement, 712 
Morehead v. Tipaldo, 101 
Morrill Acts, 59, 663 

Morris, Gouverneur, at Philadelphia Con- 
vention, 2-3 

Morris, Robert, at Philadelphia Conven- 
tion, 3 

Mortgages, home, 633, 704 

Moscow Agreement, 769-770 

Mosher, W. E. and Kingsley, J. D., cited, 

550 

Mothers’ pensions, 714 
Motor Carrier Act of 1935, 608 
Motor transportation, competition with 
railroads, 611; highways for, 612-614; ve- 
hicle regulation, 614-615 
Municipal corporations, constitutional re- 
strictions upon, 509-510; see also Char- 
ters, of cities 

Municipal courts, 428, 429 
Municipal Debt Adjustment Act, 513 
Municipal government, see Cities 
Municipal Traffic Ordinance, 615 
Murder, defined, 451-452 
Murdock v. Pennsylvania, 86n 
Murphy, Charles F., a political boss, 158 
Muscle Shoals project, 681 
Myers removal case, 247 

Narcotics control, 709 
Narcotics, Bureau of, 477 
National banks, see Banking system 
National Budget Committee of New York 
City, 490 

National Civil Service Reform League, 795 
National Commission (Wickersham Com- 
mittee) on Law Observance and Enforce- 
ment, on third degree, 465; on reasons 
for police inefficiency, 690-692; on Pro- 
hibition, 710 

National committees of political parties, 

152*153 
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National Conference on Street and High- 
way Safety, 615 

National Conference ... on Uniform 
State Laws, 62, 439 
National Consumers’ League, 795^ 

National conventions, see Conventions, po- 
litical 

National Council for the Prevention of 
War, 165 

National Credit Corporation, 577^ 

National defense, see Military policy of the 
United States: War Department: World 
W^ars 

National Defense Act of 1920, 728, 735 
National Federation of Federal Employees, 
541, 542 

National Federation of Post Office Clerks, 

541 

National forests, 678-679 
National Guard, 732 
National Housing Act, 704 
National Industrial Recovery Act, author- 
ity given President by, 275; Supreme 
Court declares void, 276; antitrust laws 
suspended, 625; purpose of, 633, 641, 
704; oil control section, 680 
National Institute of Public Administra- 
tion, 382, 795 

National Institute of Public Affairs, 550 
National Labor Relations Act, 641 
National Labor Relations Board, 641-642 
National I.eague of Women Voters, 795 
National Municipal League, committee of 
drafts Model State Constitution, 384 
National Municipal Revietv, 791 
National origins plan of immigration, 113 
National Police Academy, 693 
National Recovery Administration, 633- 
634, 641 

National Resources Planning Board, 242, 
677-678, 683-684 

National Stolen Property Act, 693 
Nationalities in the United States, 801-802 
Nationality Act of 1940, 116, 118 
Natural Gas Act of 1938, 681 
Natural resources, 786-787; see also Conser- 
vation 

Naturalization, persons eligible for, 115- 
116; procedure of, 116-117; education 
for, 117-118 

Naturalization, collective, 115 
Naturalization Service, Immigiation and, 
114, 1 15, 1 17 

Naturalized citizens, limited privileges of, 
119-120 

Naval armament limitations agreements, 
727-728 

Navy, Department of the, nondefense func- 
tions of, ^78-479; organization of, 747- 
748; training the sailors, 748; “house- 
keeping” services of, 748-749; its ships, 
749-750; its task, 750 
Navy League, 165, 795 
Neagle, case of, 31 

Nebraska, constitution, 73; law restricting 
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Nebraska (continued) 
the teaching of foreign languages, 101; 
unicameral legislature, 369; administra- 
tive reorganization, 498 
Negligence and contributory negligence, 
444, 639, 655 

Negro suitrage, why granted, 125; how lost. 
125-127; in Southern primaries, 128- 
129, 304; Southern Republicans and, 129; 
north of the Mason -Dixon Line, 129-130 
Negroes, made citizens, 111; enfranchised, 
125; due process of law and, 98; equal 
protection of the laws and, 104-106; in 
Second World War, 775-776, 780 
Nelson, Donald M., 754 
Nelson Act, 663 
Neutrality laws, 254, 729-730 
Nevada, validity of divorces granted in, 52; 
restrictions regarding the practice of 
medicine, 54; admitted to Union for vote 
on slavery, 271-272 

Newberry, Truman H., expenses in sena- 
torial campaign, 225, 310-311 
New Deal, extends federal aid to states, 60; 
and Negro question, 129-130; gets control 
of Democratic Party, 145 If; presidential 
leadership in, 269 If; struggle with the 
Supreme Court, 41711; effects adminis- 
trative I'eorganization, 490 If; and the 
merit system, 531; enacts recovery meas- 
ures, 631-635; labor legislation, 640 IT; 
agricultural relief, 671 If; power projects, 
681-683; social security, 716-718 
New Jersey, compact with New York, 42; 
woman suffrage, 130; governor, 284, 285; 
administrative system, 498 
New Jersey plan, presented at Philadelphia 
Convention, 5 

New York, ' controversy on ratification of 
the Federal Constitution, 11-12; compact 
with New Jersey, 42; validity of law 
taxing federal salaries, 47; state constitu- 
tional convention, 70-71; wage and hour 
laws nullified by Supreme Court of the 
United States, 100, 101, 412, 415, 416, 
653; manhood suffrage, 124; woman suf- 
frage, 132; presidential nominees, 189; 
governor, 284, 285, 287, 289, 293; admin- 
istrative system, 499; merit system, 547- 
548 

New York City, Tammany control, 154, 
158; cost of justice, 459; merit system, 
547; adopts police system, 688 
News, distortion of, 169-170, 788-789; cen- 
sorship of, in time of war, 777-778 
Newspapers, see Press 
Nominations for elective office, see Con- 
ventions, political 
Nonpartisan League, 158 
Nonpartisan primary, 196-197 
Norris, George W., refuses to lead new 
party, 152; sponsors unicameral legisla- 
ture, 369; sponsors Tennessee Valley 
project, 682; an independent statesman, 
801 


Norris-La Guardia Act, 644-645 
North Carolina, must recognize Nevada di- 
vorce, 52; veto withheld from governor, 
77, 291; suffrage, 124, 129; Negro vote, 
128; secrecy of assembly in colonial times, 
349; state control of local government, 
512; conservation, 683-6B4 
North Dakota, constitution, 75; “boss” rule, 
158; recall of officers, 285; state insur- 
ance, 620 

Oath of office, President’s, 235 
Obiter dicta, 412 

Occupational representation in Congress, 
question of, 356 

Occupations, rights of nonresidents of a 
state to follow, 54: taxes on, 585 
Officials, government, see by title as Presi- 
dent 

Ogg, Frederic A., appoints committee to 
study Congress, 362 

Ohio, referendum on amendment to Fed- 
eral Constitution, 14; constitution, 72; 
chartering of corporations, 78; “ad- 
journed” sessions of legislature, 375; pre- 
trial conference in, 464 
Oklahoma, constitution, 75, 79, 391; child 
labor, 75; unicameral legislature pro- 
posed for, 369 

Old age, problem of, 715, 716-717; early 
pension laws, 715-716; benefits under So- 
cial Security Act, 717 
Opium control, 709 

Oregon, question of constitutionality of 
initiative, 50; constitution, 73: statutes 
regulating hours of labor, 100; compul- 
sory public school attendance law, 102; 
presidential primary law, 178; publicity 
(campaign) pamphlets, 229; unicameral 
legislature proposed for, 369; method of 
dealing with delinquent officials, 38711; 
initiative and referendum in, 393; mini- 
mum wage decision, 653 
Original jurisdiction, courts of, federal, 
404-405; state, 428-429 
Ovcracker, Louise, citecl, 224n 

Pacific Northwest Regional Planning Com- 
mission, 684 

Packers and Stockyards Act, 669 
Paine, Thomas, quoted, 784 
Panama Canal, work of Army engineers, 
478; open to all nations, 600 
Panama Canal Zone, government, 67, 241, 

478 

Pan-American conferences, 731-732 
Panay incident, 254 
Paper money, see Currency 
Pardoning power, of President, 255-257; of 
governor, 289 
Paris, sewage system, 706 
Paris, Pact of, 254 

Parker, John J., on Negroes in Southern 
politics, 129; rejected by Senate for Su- 
preme Court, 421; cited, 463 
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Parks, recreation, 706-707 
Parliamentary government, 32-33 
Parole systein, 458 
Partnership, law of, 443 
Passengers, laws for protection of, 280 
Patent Appeals, Court of Customs and, 424 
Patent Office, 629 
Patents, 629-630 

Paterson, \\hlliam, at Philadelphia Con- 
vention, 3 

Patronage, President’s use of, 271-272; con- 
gressmen’s share in, 244-245; civil service 
corrupted by, 528 ff; see also Civil service 
Peay, Governor, appeal to legislature, 2050 
Peel, Robert, 688 ^ 

Pendleton Act, 529 

Pennsylvania, governor, 285, 287; gerry- 
mander (1943), 303; administrative re- 
organization, 498; state constabulary, 
692 

Penrose, Boies, 158 

Pensions, railway employees, 640; mothers, 
714; old-age, 716-717; veterans, 780-781 
Permanent Court of International Justice, 

729 

Personal property, 441 
Personnel Classification Board, 544 
Petition, right of, 90-91 
Petroleum resources, conservation o£, 679- 
680 

Philadelphia Convention, call, 1; person- 
nel, 2; Virginia Plan, 4; New Jersey Plan, 
5; the compromises, 5; the Constitution 
completed, 8; the delegates’ opinion of 
the Constitution, 9 

Philippines, government, 65-66; independ- 
ence authorized, 66-67; Pilipinos “na- 
tionals” of the United States, 115 
Phosphorus matches, 698 
Picketing, 650 

Planning for conservation, 684-685 
Plant Industry, Bureau of, 659, 661 
Platform, party, drafting of, 184-185; con- 
tent, 185; attitude of leaders and public 
toward, 185; under the direct primary, 
198 

Playgrounds, 706-707 
Pleadings in civil cases, 445 if 
Plunkitt, George Washington, political 
methods, 155, 163; on political parties 
and spoils, 164 
Pocket veto, 264, 291-292 
Police court, 429, 459 

Police power and due process of law, 99- 
102 

Police system, organization, 688-689; train- 
ing, 689-690; police duties, 690; criticism 
of, 590-692; state police, 692; Federal 
Bureau of Investigation, 692-693 
Political parties, part in molding the Con- 
. stitution, 19-20; activity in securing nat- 
uralization of aliens, 116; importance of, 
136; Federalists, 137; Jeffersonian Repub- 
licans (Democrats), 137-138; Jacksonian 
Democrats, 138-139; Whigs, 138-139; rise 


845 

of the Republicans, 140-141; revival of 
the Democrats, 141; party equilibrium, 
141-142; the Populists, 141-142; second 
period of Republican supremacy, 142- 
143; Democratic victories, 143; the third 
period of Republican supremacy; 143- 
145; the La Follette Progressives, 144- 
145; New Deal Democrats, 145-148; 
minor parties — their distinctive contri- 
butions, 149-151; national committees, 
152-153; state and local committees, 153- 
155; party leadership, 155-157; the boss, 
157-160; functions, 160-164; see also 
parties by name: Campaigns: Elections 
Politics, obligation of citizen to partici- 
pate in, 793 ff; a gamble, 797; see also 
Political parties 
Poll tax, 134, 780 
Polling places, 217 
Polls and straw votes, 207 
Pools, railroad, 607 
“Poor, Justice and the,” 458 ff 
Poor relief, 714 
Poorhouses, 715 

Populist party, history, 141; policies, 141- 
142, 308 

“Pork barrel,” 566 
Port of New York Authority, 42, 524 
Porto Rico, government, 65; inhabitants 
made citizens of the United States, 1 15 
Ports of entry, 562 

Post Office Department, first placed under 
congressional direction, 241; employees’ 
organizations, 541; exclusion from mails 
of objectionable matter, 708; censorship 
of, in time of war, 778 
Postal savings system, 481 
Postal service, state may not interfere with, 
31; expansion of, 481; Universal Postal 
Union, 481-482; private enterprise and, 
482; postal rates, 482-483 
Postmaster General, 481 
Postmasters, appointment and removal of, 
247-248; under classified civil service, 

530 

Power Act, Federal, 681 

Power companies, see Public utilities 

Power lobby, 351 

Power sites, federal control of, 681 
Powers of government, distribution of, ter- 
ritorial, 22-29; delegated, 23-24; implied, 
24-26; exclusive and concurrent, 27; legal 
limits of, 27-29; powers reserved to the 
states and to the people, 28-29; func- 
tional distribution — the three branches 
of government, 32-35 
Precinct committeemen, 154-155 
President of the United States, provision 
for election, 9, 174, 208-209; part in de- 
veloping the Constitution, 19; party lead- 
ership, 155-156; Times's “How to Be- 
come President,” 180-181; qualities of 
availability, 188-190; election, 208-2 i2i 
term and tenure, 230-231; impeachment, 
231, 357-358; compensation, 232; per- 
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President of the United States (continued) 
sonal immunities, 232; successor of, 232- 
233; inauguration, 234-236; Cabinet, 236- 
239; general powers and duties, 239-240; 
constitutional and statutory authority, 
240-241; chief of administration, 241- 
243; administrative staff, 242-243; power 
of appointment and removal, 243-248; 
Commander-in-Chief (and Chief Execu- 
tive), 248, 733-734, 736 ff; control of for- 
eign relations, 249-255; power of recog- 
nition, 251; treaty- and agreement -mak- 
ing, 251-253; pardoning power, 255-257; 
authority over sessions of Congress, 259- 
260; messages to Congress, 260-263; veto 
power, 263-2.68; pocket veto, 264; threat 
of veto, 266; question of the item veto, 
266-267; power over Congress through 
party leadership, 268-269; administra- 
tion measures, 269-271; use of patronage 
to influence legislation, 271-272; reports 
and appeals to the people, 272-274; how 
Congress may control, 274; administra- 
tive rule-making powder, 274-276; how the 
rule-making powder is exercised, 276- 
277; plans for closer co-operation be- 
tween President and Congress, 278-281; 
practical view of the President's powers, 
281-282; control of executive depart- 
ments, 469-470; lack of power over the 
independent commissions, 486; recom- 
mendations concerning office of, by Com- 
mittee on Administrative Management, 
490-491; and the civil service, 527 if ; au- 
thority over the budget, 567 ff; war 
powers delegated by Congress, 738-739; 
constitutional “dictator,” 739; see also 
Presidents by name: Foreign relations: 
War 

President pro tempore of the Senate, 332 
Presidential electors, 208-210 
Presidential government, 33-35 
Presidential primary, origin, 178; defects, 
179; suggested remedies, 179-180 
Presidential Succession Act, 233 
President’s Conference on Home Building 
and Home Ownership, 704 
Press, freedom of the, 87-90; as vehicle of 
pressure groups, 169-170; “pure” and dis- 
torted news, 170; influence, 170-171: 
campaign publicity, 204; censorship of, 
in time of war, 777-778 
Pressure groups and propaganda, typical 
pressure groups, 164-166; where and how 
they apply pressure, 166-169; use of 
press, 169-171; of radio, 171-172 
Pretrial conference, 464 
Price Administration, Office of, 276, 759 
Primary elections, status of Negro in 
Southern Democratic, 128-129; presiden- 
tial primary, 178-180; origin of direct 
primary, 194; “designation,” 194-195; 
'*open,” “closed,” and “blanket,” 195- 
196; nonpartisan, 196-197; compared 
with convention system. 197-198; partv 


platforms and, 198; Socialist party and, 
198-199; question of power of Congress 
to regulate national, 226, 303-304; exces- 
sive use of funds in senatorial, 310-311 
Privileges and immunities clauses of Con- 
stitution, respecting citizens of each 
state, 52-55; of the United States, 120- 
121 

Procedural and substantive law, difference 
between, 99, 445 

Procedural rights, in criminal cases, 91-96, 
97-99, 464-465: in civil cases, 91, 99, 447 
Processing tax, Supreme Court ruling on, 
415, 671 

Produce Agency Act, 669 
Production credit corporations, 667 
Professions, states may fix qualifications 
for, 701 

Progressive parties, Populists, 141-142; 
Theodore Roosevelt's, 143; La Follette’s, 
144-145, 417-418; Socialists, 149-150 
Prohibition, constitutional amendment 
(XVIII), 12-13; liquor control before the 
Eighteenth Amendment, 709; lobby, 167- 
168, 351; enforcement, 709-710; Wicker- 
sham report, 710; repeal, 710; state pro- 
hibition and regulation, 709-711 
Prohibition party, 150, 152 
Propaganda, and psychological warfare, 
764-767; see also Pressure groups and 
Property, protected by due process clause, 
97; real and personal, 442; torts against, 
442-443; classification of, for govern- 
mental purposes, 103-104, 583-584 
Property laws, 441 

Property qualifications for voting, 123-12.^ 
Proportional representation, 374-375 
Prosecuting attorney, 435, 455-458 
Prostitution, attempts to restrict,^ 7 11 -7 12 
Protective tariff, see Tariff 
Public Administration Review, 791 
Public Assistance, Bureau of, 717 
Public debt, see Debts 
Public defender, 460-461 
Public health, see Health 
Public Health Service, 698 
Public Management, 791 
Public Salary Act of 1939, 47 
Public service, training for, 549*551; see 
also Civil service 
Public schools, 79, 719 ff 
Public utilities, state regulation, 620-621; 
municipal utilities, 621; regulation of 
holding companies, 580-581; relation of 
T.V.A. to. 682 

Public Utility Holding Company Act of 
1935, 580, 681 

Public Works, Department of, recom- 
mended, 491 

Public Works Administration, Housing Di- 
vision of, 704 

Publicity, campaign, 204-205, 2 13-2 14; of 
campaign funds, 228-229; of proceedings 
of Congress, 348-350 
Publicity pamphlets, campaign, 229 
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Pullman strike in. Chicago, 32, 50 
Punishment, prohibition against cruel and 
unusual, 06; for crime, 4^7 -4^8 
Purnell Act, 59 

Quarantine, animal, 43; plant, 661-662; 
and health protection, 696 

Radicals, question of freedom of political 
discussion for, 89-90 

Radio, as a vehicle of propaganda, 171-172; 
F. D. Roosevelt’s broadcasts, 171, 273- 
274; as a campaign medium, 205, 225; 
cost of broadcasting, 225; service to farm- 
ers, 662; regulation of, 617-618; adver- 
tising and news over, 788 
Railroad Transportation Act of 1920, 610- 
611, 640 

Railroads, the period of promotion, 605- 
606; of nonregulation, 606-607; national 
regulation, 607-611; newer aspects of the 
problem, 611-612; hours of labor on, 639; 
employers’ liability, 639-640; workers re- 
tirement system, 640; in time of war, 756 
Railway Labor Act of 1926, 640 
Railway Mail Association, 541 
Railway Pensions Act, 640 
Railroad Retirement Act, 640 
Ramspeck Act, 531 

Ramspeck-Mead Salary Adjustmem Act, 
544 *^ 

Ramspeck- 0 ’Mahoney Postmaster Act, 530 
Randolph, Edmund, introduces Virginia 
plan at Philadelphia Convention, 4; 
quoted, 281-282 
Rates, railroad, 608, 611 
Real property, 442 

Reapportionment, for House of Represent- 
atives, 301 ff; for state legislatures, 370 ff 
Recall, of executives and legislators, 284- 
285: of judges, 434-435 
Recess appointments, 245 
Reciprocal Tariff Act, 565, 604 
Reciprocal tariff agreements, 565-566 
Reclamation, Bureau of, 677, 682 
Reclamation, land, 677 
Reclassification Act of 1923, 544 
Recognition, Speaker’s power of, 321 
Recognition of foreign states and govern- 
ments, President’s power of, 251 
“Reconstruction Acts,’’ political character 
of, 414 

Reconstruction Finance Corporation,' its 
purpose, 578, 704; its record, 579, 611; 
and war production, 579, 755 
Reconstruction projects, New Deal, 632-633 
Recreation facilities, 706-707 
Rediscounting by reserve banks, 575 
Reed, David A., quoted, 671 
Reed, Thomas B., as Speaker, 317, 321, 322; 
on lobby, 353 

Referees in bankruptcy, 423 
Referendum, on adoption of state constitu- 
tions and amendments, 71-73; of Socialist 
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party, 199; see also Initiative and referen- 
dum 

Refusal to testify, a civil right, 94-95, 464- 
4^5 

Regions, urban, 524 

Regions, proposed to supplant states, 63 
Register of deeds, 504 
Registration for voting, 134-135 
Regulation of business, see Business 
Religious freedom, meaning of, 85; prob- 
lem of maintaining, 86-87 
Removal from office, of national civil offi- 
cers, 2 16-248; of state officers, 288-289; of 
employees under merit system, 538-539; 
see also Impeachment 
Rendition, interstate, required by Federal 
Constitution, 55; procedure, 55; cases of 
noncompliance, 55-57 
Reorganization Act of 1939, 492 
Reorganization, Joint Committee on, 490 
Representation, in Congress, 5-7; in state 
legislatures, 370-372: proportional, 374- 
375; see also Congress: Legislatures 
Reprieve, by President, 255-257; by gover- 
nor, 289 

Republican government, meaning of, 49; 
Congress and President determine what 
constitutes, 49-50 

Republican party, and Negro suffrage, 
125, 129; origin of, 140; first period of as- 
cendancy, 140-141; evenly balanced with 
Democratic party, 141-142; second period 
of ascendanev, 142-11.3; schism and de- 
feat in 1912, 143; third period of ascend- 
ancy, 144-145; yields to New Deal Dem- 
ocrats, 145-146; apportionment of con- 
vention delegates, 177-178; campaign 
strategy, 202-203; campaign expenditures, 
224-225; see also Political parties 
Reserve Officers’ Training Corps, 735 
Retail sales tax, 585 

Retirement, of federal judges, 422; of civil 
service employees, 544-546 
Retirement system, railway employees, 640 
Revenue, see Finance 
Revenue bills, procedure in Congress, 563 
Rhode Island, ratifies Federal Constitution, 
12; question of republican government, 
49-50; controversy over calling a state 
constitutional convention, 7on; religious 
freedom, 85, 785 
Riders to money bills, 267-268 
Richie, Albert C,, 805 
Roads, see Highways 
Robbery, 452 

Roberts, Brigham H., denied seat in House 
of Representatives, 306 
Roberts, Floyd, rule of senatorial courtesy 
invoked against, 244n 
Robinson -Patman Antitrust Act of 1936, 
624, 625 

Rockefeller, Nelson A„ 732 
Rogers, Lindsay, on debate in Senate, 344- 
345; cited, 361 
Rogers Act, 475 
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Rooseveit, Franklin Delano, Good Neigh- 
bor policy, 67-68, 731-732; presidential 
candidate, 145-148; “purge,” failure of, 
146-147; breaks two- term tradition, 147; 
establishes administrative staff, 242-243; 
removes Federal Trade Commissioner, 
248; shapes foreign policy, 251, 254-255; 
messages to Congress, 261, 262; legislative 
leadership, 263, 269, 270, 331; measures 
vetoed, 265; radio talks, 273; use of 
powers to battle the depression, 281, 282; 
closes banks, 281; proposes changes in 
judiciary, 418-419; reorganizes adminis- 
tration, 492-493; extends merit system, 
530-531; makes trade agreements, 565- 
566; favors labor, 641 ff; proposes meas- 
ures for agricultural relief, 671 ff; advo- 
cates conservation projects, 681-682; 
seeks modification of neutrality laws, 
254; declares the United States will aid 
the democracies, 730-731; transfers de- 
stroyers to Britain, 731; announces lend- 
lease plan, 431; promotes hemispheric 
defense, 731-732; urges enlargement of 
armaments, 732; war powers voted to, 
738-739; Commander-in-Chief and Chief 
Executive in wartime, 739, 751, 752; war 
cabinet of, 740; addresses the French peo 
pie, 752; reviews first year of wai pro 
duction, 755-756; on control of inflation, 
760; meets with allied Chiefs of State in 
Cairo and Teheran, 770-771 
Roosevelt, Theodore, presidential nomi- 
nee, 143; urges restriction on compaign 
contributions, 225; favors government 
grants for party expenses, 229; rejected 
for third term, 231; recognizes Panama, 
251; ascendancy over Congress, 268, 269; 
quoted, 271; appeal to the people, 273; 
on his appointments as governor, 288; 
member Civil Service Commission, 532; 
appoints Country Life Commission, 665 
Root, Elihu, 726, 741 

“Rotten borough” system of representa- 
tion, 371 

“Rule of reason" respecting contracts in 
restraint of trade, 623 
Rule-making power, extent of, 274-276; 
how exercised, 276-277; popular distrust 
of, 277 

Rules Committee, House of Representa- 
tives, 327-328; Senate, 333 
“Run-off" primary, 196, 216 
Rural Electrification Administration, 662 
Rural Post Roads Act, 614 
Rural-urban representation, controversy 
over, 370 ff 

Russia, recognition of Soviet regime, 251; 
loan to, disapproved, 604; checks Ger- 
many, 770; lend-lease aid, 770, 771; Mos- 
cow and Teheran Conferences, 770-771 

Sabbath observance laws, 85 
Safety, public, police system, 688-693; fire 
protection, 693-696 


Safety regulations, railroad, 609; motor 
vehicles, 614-615 
Sailors, training of, 748 
Sait, E. M., cited, 160, 205 
“Salary grab” of 1873, 313 
Sales taxes, 585 
Sanitation, 705-706 

Santo Domingo, intervention in, 67, 252 
Schechter v. United States, 276n 
Schools, rights of private, 101-102; districts, 
508; see also Education 
Scottsboro Negroes, case of, 98-99, 105 
Seamen, protection of, 638 
Seamen’s Union, 638 
Search and seizure, security against, 94 
Second Employers’ Liability Act, 639 
Secret Service, United States, 477 
Securities, protection of investors in, 580- 
581 

Securities Act of 1933, 580 
Securities and Exchange Commission, 580- 
581 

Securities Exchange Act of 1934, 580 
Security Agency, Federal, 6q8, 710 
Sedition law, 88 

Selective Training and Service Act, 693, 
743. 773 . 776 

Senate, United States, compromise on, in 
Constitution, 4-7; party leaders in, 156- 
157; Vice President and, 211, 233, 332; 
share in executive appointments, 243- 
246, 419, 421; “senatorial courtesy,” 244- 
245; no part in executive removals, 246- 
248; shares in treaty-making power, 252; 
may thwart President’s foreign policy, 
253, 274; early method of electing sena- 
tors, 307-308; present method, 308-309; 
qualifications of members, 310; excessive 
campaign expenditures a disqualifica- 
tion, 310-311; organization, 332-333; offi- 
cers, 332; committees, 332-333; procedure, 
341-345; filibuster, 342-345; closure, 343; 
executive sessions, 348-349; impeach- 
ments, 357-358; investigations, 361-362; 
see also Congress 

Senatorial campaign committees, 153 
“Senatorial courtesy,” 244-245, 2440 
Seniority rule in committee system of Con- 
gress, 326-327 

Separation of powers, in national govern- 
ment, 33-34; in state governments, 76-78; 
extra-constitutional means of avoiding, 
268 ff, 294-295 

Sergeant-at-arms, House of Representa^ 
lives, 323 

Service Forces, Army, 742 
Settlement out of court, 446-447 
Sewage disposal, 705 

Seward, William H., foreign policy, 250, 

253 

Sexual vice, restrictions on, 711-712 
Sheppard, Morris, 315 
Sheriff, 435 

Sherman, John, on powers of conference 
committee, 346 
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Sherman, Roger, at Philadelphia Conven- 
tion, 3 

Sherman Antitrust Act, 622 
Sherman Silver Purchase Act, President 
Cleveland forces repeal of, 272; filibuster 
against repeal, 342 
Shipping Board, United States, 599 
Ships, navigation laws governing, 598; mer- 
chant marine, 598-600; of Navy, 749-750; 
construction of, for war, 755-756 
Short ballot, 222 
Silver Purchase Act of 1934, 573 
Simplified practice recommendations, 629 
Sit-down strike, 650 
Sixteenth Amendment, 555 
Slander, 442 

Slave trade, constitutional provisions, 7-8 
Slavery, prohibited by constitutional 
amendment, 83-84; Democratic party 
split over issue of, 140 
Slogans, campaign, 205 
wSmith, Alfred E., presidential candidate, 
145, 202; four terms as governor, 284; 
complains of routine duties of governor, 
290; reorganizes administration in New 
York State, 499 

Smith, Harold D., on joint responsibility 
of Executive and Congress for budget, 
280 

Smith, R. H., cited, 459 
Smith-Lever Act, 664 
Smith-Hughes Act, 719 
Smoke nuisance, 702-703 
Smoot, Reed, 310 

Snell, Bertrand, on “gag** rule, 328 
Social security, state care of dependents, 
713-714; local relief, 714-715 
Social Security Act, and merit system in the 
states, 548; unemployment compensation, 
716; old-age and survivors insurance, 716- 
717; old-age assistance, 717; assistance 
for children and the blind, 717-718; ma- 
ternal and child welfare, 718; vocational 
rehabilitation, 718 
Social Security Board, 488, 717 
Social service of party organizations, 163 
Social Welfare, Department of, proposed, 

491 

Socialist party, platforms, 149; support of 
La Follette and F. D. Roosevelt, 149; 
candidates for President, 149-150; con- 
tributes governmental policies, 150; rea- 
sons for weakness of, 151-152; nominat- 
ing process, 198-199 
Soil Conservation Act of 1935, 672 
Soil Conservation Service, 659 
Soil erosion control, 659 
Soils, scientific research on, 658-659 
Solicitor General of the United States, 480 
South American countries, F. D. Roose- 
velt’s policy toward, 67-68, 731-732, 767- 
768; recognition of, 251 
South Dakota, initiative and referendum 
in, 392 

Spanish Civil War, 254 
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Speaker of the House of Representatives, 
modeled after Speaker of the House of 
Commons, 318-319; a partisan officer, 
319-320; powers and duties, 320-322; im- 
portance of, 322 
Specifications, federal, 628-629 
Speech, freedom of, in peace, 87-88: in time 
of war, 88-89: people’s part in maintain- 
ing, 89-90; special application of, to 
members of legislative bodies, 314-3155 

373 ' " 

Spinney case, 54 

Split sessions of legislatures, 375 
Spoils system, 157-159, 244, 528 ff, 566 
Stalin, Joseph, 771 
Standards, National Bureau of, 628 
State, Department of, organization, 472; 
functions, 472-473, 604; foreign service, 
473-475; training of foreign service offi- 
cers, 475-476 

Stale, secretary of (states), 296 
State, Secretary of (United States), duties, 
249 if, 472-473; outstanding secretaries, 

472 

State Government, 382 
States, question of representation in Con- 
gress, 4-7; sovereignty and right of se- 
cession not vsettled by Constitution, 11; 
ratify Constitution, 11-12; ratification of 
amendments to Federal Constitution. 
12-15; powers reserved to, 26; national 
government determines authority of, 29- 
30; may not tax national agencies, 30, 
46-48; national officers not subject to in- 
terference by, 30-32; power of courts to 
void constitutions and laws of, 37-38; 
legal equality of, 40; limitations on com- 
pacts between, 41-42; restrictions on com- 
merce power, 42-44; trade barriers be- 
tween, 44-45; restrictions as to monetary 
and taxing pow’^ers, 46; republican form 
of government guaranteed to, by United 
States, 49-50; protected from invasion 
and domestic violence by United States, 
50; full faith and credit obligation, 51- 
52; equal privileges and immunities ob- 
ligation, 52-55; interstate rendition, 55- 
57; settlement of controversies between, 
57-58; federal aid to, 58-61; co-operation 
between, 61-63; future of, 63; regions 
and city-states proposed, 63; constitu- 
tional conventions, 70-72; constitutional 
amendments, 72-74; provisions of con- 
stitutions, 74-80; forbidden to violate 
due process of law or to deny equal pro- 
tection of the laws, 85, 87-88, 96-106; 
forbidden to impair obligation of con- 
tracts, 106-109; privileges of citizenship 
in, 120-121; suffrage requirements of, 
123-135; executive officers of, 283 ff; 
Model State Constitution, 297; legisla- 
tures, 366 ff ; courts, 426 ff ; administra- 
tive organization and reorganization, 
495 ff; control of counties, 506 ff; control 
of cities, 509, 511; civil service, 547; 
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States {continued) 

])anks, 574, 779; control of local finance, 
591; highway construction, 613; regula- 
tion of business, 619 ff; protection of 
labor, 649 ff; aids to agriculture, 674-675; 
conservation, 683-C84; police system, 692; 
health protection, 699 ff; housing proj- 
ects, 703: regulation of morals, 710 ff; 
care of dependents, 713; Social Security 
Act and, 716-718; educational poliev, 
719-721 

Statutes, 348, 43^-439 

Statutes at Large of the United States. 

348 ^ , 

Staunton, Virginia, first city-manager plan, 
of .government, 520 
Steamship Co. v. Port Wardens, 43 
Steering committees, in Congress, 328-329 
Steinbeck, John, 673 
Sterling, Ross A., 216 
Stimson, Henry L., 237, 741 
Stock exchanges, regulation of, 580 
Stolen Property Act, 693 
Stone, William filibuster by, 342, 345; 

on evils of filibuster, 345 
Stone, Harlan F., dissenting opinions, 101, 
4^12, 559, 653; appointed Chief Justice, 
420 

Stone, Melville, cited, 203 
Story, Joseph, as a justice, 422 
“Strategy of superior place,” 202 
Strikes, troops used to quell, 32, 50: right 
to denied government employees, 542; 
and injunctions, 644 ff; legal restrictions 
on, 650; in wartime, 757 
Suffrage, residents of District of Columbia 
disfranchised, 68; extension of, under 
state constitutions, 80; provisions of the 
Federal Constitution, 122; w^hite man- 
hood, 123-124; granted to Negroes, 125- 
127; present status of Negro, 127-130; 
woman, 130-133; present qualifications 
for, 133-134, 780: registration for, 134- 

135 

Sugar interests, propaganda against tariff, 

m 

Suker, William, impeached, 158, 284 
Summary trials, 454 
Summons, writ of, 445 
Superintendent of public instruction, of- 
fice of, 296 

Supreme Court of the United States, Con- 
stitution shaped by decisions of, 17-19; 
and judicial review, 36-37, 413-415; au- 
thority of Congress over, 399-400; juris- 
diction of, 405-406; F. D. Roosevelt’s 
proposal for changes in, 418-419; recent 
changes in personnel and philosophy of. 
419-420; see also Judiciary, federal 
Supreme courts, state, narrow view of leg- 
islative powers, 391; organization and 
jurisdiction, 426-428; judicial review, 
427; advisory opinions, 427-428 
Switzerland, initiative and referendum in, 
2920 


Taft, Robert A., candidate for presidential 
nomination, 147 

Taft, William Howard, presidential can- 
didate, 177; on admitting administrative 
officers to floors of Congress, 279; ap- 
proves popular election of senators, 308; 
appoints Efficiency and Economy Com- 
mission, 490 

Tammany Hall, 158, 159 
Taney, Roger Brooke, quoted on the inter- 
state rendition clause, 55; as a justice, 
422 

Tariff, party policies, 138 ff, 603; propa- 
ganda against sugar tariff, 168; reciprocal 
trade agreements, 253, 565-566; flexible, 
275, 565; lobby, 355; bills, procedure in 
Congress on, 564-565; and world trade, 
603-604; nationalistic policies in relation 
' to,^ 728-729 

Tariff Commission, 565 
Tax burden, question of lightening, 593- 
594 

Tax collector, 503 
Tax reform, 593-594 

Taxation, federal, state governmental agen- 
cies, exempt from, 46-48; powers of Con- 
gress over, 553-55 u direct and indirect, 
554-555; income tax, 555, 560; for pur- 
poses of regulation, 557-559; sources of 
revenue, 560-561: pay-as-you-go plan, 
56 1 -562 

Taxation, intergovernmental, 46-48 
Taxation, local, counties and cities, 590. 

591; other taxing areas, 592-593 
Taxation, state, national governmental 
agencies, exempt from, 46-48; legislatures 
restricted in matters of. 389-390, 581; gen- 
eral property tax, 582-584; income and 
inheritance taxes, 584: business taxes, 
584-585: sales tax, 5% 

Teheran Conference, 771 
Telegraph companies, regulation of, 617- 
618 

Telephone companies, regulation of, 617- 
618 

Temporary National Economic Committee, 
627 

Tennessee, attempts to restrict process of 
ratification of amendments to Federal 
Constitution, 14; constitution, 72; anti- 
evolution law, 101 n; Negro suffrage in, 
129; poll tax, 134 

Tennessee Valley Authority, a government 
corporation, 488; employee-management 
relations of, 543-5^4; purpose, 681-682; 
the “yardstick” function, 682 
Tenth Amendment, relation to national 
government’s delegated powers, 28-29, 
559 

Tenure of Office Acts, of 1867, HT* 
1820, 528 

Territorial courts, 423 
Territories, acquisition and government 
of, 64-68 

Testify, right to refuse to, 94-95, 464-465 
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Texas, prohibits transportation of stock 
from infected areas into, 43; state war- 
rants, 46; Negro suffrage in primaries 
of, 128-129; “run-off” primary, 216; legis- 
lative power in, 391; freight rate dis- 
crimination, 610 
Third degree, 465 
Thomas, Norman, quoted, 791 
Thompson, C. A., on Philippine independ- 
ence, 66 

Tilden-Hayes election dispute, 210 
Tillman, Benjamine R., threatens filibus- 
ter, 342 

Tilson, John Q., 324 

Time, “How to Become President,” 180- 
181; on campaign strategy, 213-214; on 
F. D. Roosevelt’s broadcasts, excerpts. 
273-274 

Tolerance, obligation of the majority, 801- 
802 

Tonnage duty, states may not levy, 42-43 
Torts, 442-443 

Townley, A. C., a rural political boss, 158 
Towns, as political units, fi04-(so5; financial 
powers, 593 

Townships, status of, 505 
Trade unions, see Labor 
Trade-marks, 630 
'Frading in futures, 670 
Trading-with-the-Enemy Act, 738 
Traffic regulation, 690 
' Transportation acts, 607-609, 61 1, 615 
Treason, 92, 451 

'Treasurer, state, 296; county, 503 
'I'reasury, Department of, organization and 
functions, 476-477 

I’reaty-making, President’s power of, 251 
252; share of Senate in, 252, 359 
'Trespass, 442 

'Trust Indenture Act of 1939, 580 
Trusts, regulation of, see 'Antitrust laws 
Tweed, William M., a political boss, 158, 
162 


Underwood, Oscar W., 324, 344 
Unemployment, normal and in 1933, 715; 
problem of, 715-716; insurance under So- 
cial Security Act, 716 
Unicameral legislatures, 368-369, 384-385 
Unified court system, 430 
Uniform Vehicle Code, 615 
Unions, labor, see Labor 
Unitary government, 22-23, 83 
United Federal Workers of America, 542 
United Nations, Declaration of, 767; ex- 
tent of co-operation among, 767-771; 
lend-lease program and, 771; possible 
future of, 771, 774 

United States, obligations of, to states, 49- 
50; contractural claims brought against, 
424 

United States Chamber of Commerce, 351 
United States Civil Service Commission, 

532 


Uuiled States Code, 348 
United States Conciliation Service, 648 
United States Courts, Administrative Office 
of, 401 

United States Customs Court, 424 
United States Employees’ Compensation 
Commission, 546 

United States Employment Service, 645-646, 

758 

United States Housing Authority, 705 
United States Maritime Commission, 599 
United States News, cited, 352 
Universal Postal Union, 481-482 
Universities, training for the public service, 
505; agricultural education in, 663-665 
Urban-rural representation, controversy 
over. 370-372 

Vandenberg, Arthur H., radio “debate” 
with President F. D. Roosevelt, 171 
Vanderbilt, Cornelius, quoted, 607 
V^ermont, constitution, 75; system of repre- 
sentation, 370 
V’ersailles Treaty, 729, 774 
Veterans, bonus, 266, 324, 781; lobby, 350: 
preference in civil service, 535-537: gov- 
ernment assistance to, 780-781; influence 
of, in post-war periods, 780-782 
Veterans’ Administration, 488 
V’eterans’ preference in civil service, 535- 
537 

\'eto power, of President, 263-268; or gov- 
ernor, 291-294 

Vice President, nomination, 190-191; when 
chosen by the Senate, 211; succession to 
presidency, 233; attendance at Cabinet 
meetings, 234; as President of the Senate, 

332 

Victory tax, 560 
Vigilante menace, 804-805 
\’illages, 509 

Virginia, plan for Constitution presented 
at Philadelphia Convention, 4-5; fight 
on ratification of Federal Constitution, 
11; suit against West Virginia, 57; secrecy 
in colonial assembly, 349; administrative 
system, 287, 499; city-county separation, 

524 

Virginia v. Tennessee, 41 
Vocational rehabilitation, 718 
Vocational training, 718, 721 
Voters, regulars, 207-208; independents, 
208; burdens of, 221-222; obligations of, 
791-793 

Voting machines, 219-220 

Wages, regulation of, and the police power, 
100; general provisions, 652; minimum 
wage laws, 642-643, 652-653 
Wagner Act, 641, 642 
Wagner-Connery Act, 641 
Wallace, Henry A., nominated for vice 
presidency, 191; as Vice President, 234; 
as Secretary of Agriculture, 672 
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Walsh -Healey Act, 253 
Walter, David O., cited, 370 
War, how declared, 736; how conducted, 
736 ff; see also Navy, Department of the: 
War Department: World Wars 
War, elfect of, upon democratic institutions, 
freedom of expression, 88-89, 777-77S; 
executive powder, 772; national power, 
772-774; international co-operation, 774; 
minority rights, 775-777^ popular inter- 
est in government, 779-780; the elective 
franchise, 780; ex-service men in post-war 
period, 780-782 

War Communications, Board of, 618 
War Department, non-military functions, 
477-478; Secretary of War, office of, 478, 
741; General Staff, 741-742; Army organ- 
ization, 742-743; training^ the soldiers, 
743-745; combat organization, 745-747 
War economy, task of production, 753-755; 
record of achievement, 755-756; labor 
and production, 756-757; manpower 
problem, 757-758; rationing and price 
con|;rol, 759-761 
War finance, 560-562, 761 
War Information, Office of, 766 
War Labor Board, National, 649, 757 
War Manpower Commission, 758 
War Mobilization, Office of, 740, 760 
War Powers Acts of 1941 and 1942, 739 
War Production Board, 277. 754 
War Shipping Administration, 600 
Washington, George, presides at Philadel- 
phia Convention, 2; refuses third term, 
231; establishes Cabinet, 236; foreign 
policy, 253; attitude on civil service, 527; 
suppresses Whiskey Rebellion, 736; 
quoted, 811 

W’^ashington, state, veto power in, 77, 292; 
“blanket” primary ballot, 196; initiative 
and referendum, 3940 
Washington Conference, 727 
Water power, conservation of, 681-683 
Water supply, city, 706 
Watson, James E., quoted on senatorial 
courtesy, 245 

Watterson, Henry, quoted, 156 
Weather Bureau, 662 
Weights and measures, standards of, 628 
West Virginia, request for Federal troops, 
50; sued by Virginia, 57 
Wheeler-Lea Act of 1938, 626, 697 
Whig party, 138-139 
Whips, party, 325 
“Whirlwind" campaign, 202-203 
White, Leonard D., 532 
White House Office, administrative staff 
established, 242-243 

Wickersham, George W., report on Prohi- 
bition enforcement, 710 
Williams, Aubrey, quoted, 785 


Willkie, Wendell, presidential candidate, 

147 

Wilson, Woodrow, on the Constitution, 20; 
presidential candidate, 143, 203; rela- 
tions with Bryan, 236; Cabinet of, 238; 
war powers of, 241, 738; removes post- 
master, 247; foreign policy of, 253-254, 
774; leads Congress, 261-262, 269, 331; 
appeals to people on League of Nations 
issue, 273; on responsibility of governor 
to people, 294-295; on “a little group of 
willful men,” 343; on tariff lobby, 355; 
extends merit system, 530; vetoes budget 
bill, 567; upholds treaty with Britain 
respecting Panama Canal, 600; appoints 
commission to study rural credits, 665: 
appeals to German people, 765 
Wire and wireless communications, 617- 
618 

Wisconsin, presidential primary law, 178; 
governor’s power of removal, 289; legis- 
lative reference library, 382; railway rates 
case, 610-611; state insurance, 620; anti- 
injunction law, 645; unemployment in- 
surance, 715 

Witnesses, examination of, 447-448 
Woman suffrage, 130-133 
Women, minimum wage laws, 100-101; 
citizenship, 118; position of a century 
ago, 130-131; Declaration of Sentiments, 
131; in party politics, 152-153, 182; pro- 
tection of, in industry, 646 ff, 65 1 
Workmen’s compensation for accidents, 
638, 639, 655 

Works Progress Administration, political 
scandals reported in, 227; grants to cities, 
512-513; employees excluded from merit 
system, 530; achievements, 632-633 
World Court, Senate vote against accepting 
membership in, 169 

World Wars, First and Second, the United 
States in, individual liberty in, 88-89, 
775-778; co-ordination of fighting forces, 
750-752; political co-ordination, 752-753; 
task of production, 753-755; manpower 
problem, 757-758; rationing and price 
control, 759-761; civilian defense, 761- 
763; psychological warfare, 764-765; 
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